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Duncan v. Cafe. 

Tif ONET had and received, brought by the plaintiff against the deft ndant, ^^^aI'i! b. 
to recover the sum of 87/. lOf. At the trial before Lord Abinger, C. B., Jll^'iSa^**'' 
at the last sittings afler Michaelmas Term, a verdict passed for the plaintiff ^J^ijil'^" 

for the whole amount. MMtcr.be award- 

ed, that the pn>> 
prrty in qoaatina 

Sir W. W. Follett now moved, pursuant to leave reserved, to enter a non- the drfeodaot. an 

suit. The facts of the case were as follows. The plaintiff was the attorney ?hir,I^;S,'J?id 

of a person of the name of Griffith^ between whom and a Mr. Haytoard JJSJ^iSJi*^ a. 

disputes had arisen touching certain property. It was finally agreed to leave * BTThr fcrmer 

these disputes to the arbitration of the Muster of this Court, who directed the party bad dieSia. 

sale of certain leasehold property to which Haytrard was described to be bad uodntakan 

entitled as administrator of one Adams deceased ; no administration however ntotraUon to bimi 

had in point of fact been taken out, although Hayward had underUken so to " J parehtli*.*** 

do ; of this fact Duncan was aware. The sale was directed to be made by JlSS blS'wn 

the defendant Co/e, in his capacity of auctioneer, and the proceeds arising ukeooat.A.& 

therefrom were, by the award, directed to remain in the hands of Cafe, to be rised the defend, 

paid over, (after deducting the amount of the taxed costs) one-third to Hay- propitj, and a. 

ward, and two-thirds to Griffith ; the costs of the award to be paid by both p^cw^^nf* 

parties. UTod^iji'de- 

By the direction of the plaintiff and of Hayward, Cafe sold the property, ^^^^^^^'J^'^ll' 
the plaintiff well knowing at the time of the sale that Hayward had not as moreover entered 
yet taken out letters of administration to Adams. At the first sale Haytoard and obuined at- 
was declared the purchaser; but in consequence of certain informalities, it was {hI'tena^tin"poa- 

aeacion. Sabae- 
quently B. beinff 
unable to proenrp the letters of adminUtrntion. A. reicinded the contract, and brought money had and 
received againat the defendant to recover the deposit i—Held, that the action well lay j and that no noti(« 
was nt* cessary from the plaintiff to the defendant of the reicinding of the contract, a« it was a fbct 
equally within the knowledge of both plaintiff and defendant. 

B 



V. 

Cavb. 



! TERM REPORTS in the EXCHEQUER. 

Exchequer, a^ain put up, and Duncan was the highest bidder. Therefore Duncan paid 
Duncan the sum of 87/. lOs, as a deposit on the purchase money. He afterwards, in 
consequence of Hayward being unable to obtain administration (some other 
person having succeeded in so doing), refused to complete the purchase, as 
no sufficient title had been made out, and he brought this action against the 
defendant to recover back the deposit. No notice of the rescinding of the 
contract of sale had been given by the plaintiff to the defendant, with the 
exception of a demand of interest on the money so deposited. It also ap- 
peared that the plaintiff had entered into possession of the premises in ques- 
tion, and had obtained \s, in the name of rent from the tenant in possession, 
in the nature of an attornment. 

Sir W. W, Folleti now contended, that even under ordinary circum- 
stances, where a stakeholder holds the money of third parties, the person 
seeking to recover his share of the money ought to give notice that the con- 
tract, in pursuance of which the money was deposited, is at an end. Under 
the peculiar circumstances of the present case, such notice is still more neces- 
sary, and without such notice the plaintiff is not entitled to recover. This is not 
the case of money spontaneously deposited by the parties, but was done in 
consequence of the Master's award, which award moreover directed the 
application of the money by the defendant. The defect in the title was no 
surprise on the plaintiff: at the time of the purchase, he well knew that 
administration had not been taken out to Adams by Hayward ; he moreover 
has precluded himself from disputing the title, by entering on the premises, 
and obtaining attornment from the tenant. It is the invariable rule of Courts 
of Equity not to rescind contracts of sale, if the vendee has entered into 
possession. Regarding the present case, however, as one of strict law, the 
case of Hunt v. Silk (a), is in point to show, that afler possession taken under 
a purchase, the contract cannot be rescinded so as to entitle the vendee to 
bring money had and received. [Parke, B. — Is he bound to accept a defi- 
cient title, because he has taken possession ? Or is the defendant's contract 
altered by the plaintiff's so taking possession ?] The real question is, whether 
in strict law an auctioneer is entitled to notice of the rescinding of the con- 
tract. [Parke, B. — Ought not an auctioneer to take notice of the events on 
which he is to pay over the money to either party ? It does not lie more in 
the knowledge of the one than of the other.] Mr. Cafe is selected by 
Duncan and Hayward to make the sale ; he is moreover selected by reason 
of the Master's award ; herein he differs from an ordinary stakeholder. 
[Parke, B. — This is the simple case of a purchaser who has paid a deposit 
without a good title being made out : we need not embarrass ourselves with 
the award ; the award does not come into operation until title made and sale 
completed ; under the circumstances of the present case it did not come into 
play.] Still Duncan knowing that no administration had been taken out by 
Hayivardy authorizes Cafe to sell, and to receive the money before title was 
made out ; and herein the present differs from the ordinary case of a deposit 
on a sale where the title proves defective, for it is a purchase with knowledge 
of the defect. 

{a) 5 East, 449. 



Cakb. 



HILARY TERM, 1837. ; 

Loid Abinoer, C. B. — I do not think the entering into possession by the Erchrquer, 
plaintiff makes any difference in the present case. It appears to me that the D^h^ican 
defendant was in the situation of an ordinary stakeholder, and, as such, did ^<^- 
not require any notice of the rescinding of the contract, in order to entitle the 
plaintiff to recover. If indeed the money had not lain in his hands, by reason 
of having been paid over by him immediately to the vendor, notice might 
have been requisite. [Sir W, IV. Follett suggested that the contrary was 
held in Gray v. Gutteridge (6).] 

Parkb, B. — ^Tbis its the common case of a deposit made on a sale by 
auction; the auctioneer is nothing but a mere stakeholder. The vendor 
having failed to make a good title, the vendee is entitletl to recover back the 
deposit. The law in such case does not require any notice to the auctioneer, 
as he is equally in a condition with the party claiming the money, to take 
notice whether the sale has or has not been completed. 

Rule refused. 

{b) 1 Han. & Ry. 614. 3 C. & P. 40, S. deposit, to retain the deposit until the tale 
C. The reason there f^ven is, that it is the is complete, and it is ascertained to whom 
dnty of an auctioneer, when he rccetfes a the money l)elongs. 



Doe, d. Bankes, v. Roe. 

H ULE for judgment against the casual ejector. The Master had refused ThetiUeofthe 

to draw up the rule for an alleged informality in the title of the affidavit tot'^^S^to^ 

of service. The declarations contained four demises: two by Meyrick {h^^id^w?!'* 

Bankes, Esquire, and two by A. B., chapelwarden of the chapelry of Billingey ^r u •affident, 

in the county of Lancaster, and C D. and E. F., overseers of the same nametofaUUie 

chapelry (stating their real names). The affidavit was entitled, ^ John Doe^ lUting the d«. 

on the several demises of Meynck Banke$, A, B., C. D., and E, F." also S!S?;jJ5cuu. 

stadng the real names. The Master considered, that the title should have 2Ju?atio'u* 
been, ** John Doe, on the two demises of M. Bankes, Esquire, and on the 
two demises of A. B^ chapelwarden, &c. and C. D. and E. F., overseers, &c. 

Cowling now contended that the title of the affidavit was sufficient, and 
cited Doe, d. Jenks, v. Roe (a). 

Per Curiam. — ^The same particularity is not necessary in the title of the 
affidavit as in the declaration ; it is sufficient to state the names of the lessors, 
wd not the frame of the demises ; there is enough of certainty in this title to 
support an indictment for perjury. 

Rule absolute, 
(a) 3 Tyr. 602. 2 D. P. C. 65. 



B2 



Exchequer, 



TERM REPORTS in the EXCHEQUER. 



Lewis v. Ker. 



SpiSSwTet^ 'pmS was an action of assumpsit by the plaintiff, an indorsee, against the 
^" A«*»5?i defendant, as an acceptor of a bill of exchange, 

leges of an aitor. The declaration was in the usual form. 



ney to be toed in 
hit own Court 



Plea, — And the defendant, in his own proper person, says, that before and 
at the time of making the promise in the declaration, he, the defendant, was, 
and hath thence hitherto been, and still is, one of the attomies of the Court of 
our Lord the King before the King himself, and, during all the time aforesaid, 
hath prosecuted and defended, and still doth prosecute and defend, divers suits 
and pleas in the said last-mentioned Court for divers subjects of our Lord the 
King, as their attorney ; and the defendant further saith, that he and all the 
other attomies of the said last-mentioned Court ought, by the ancient and 
laudable custom of such Court from time immemorial, used and approved of 
according to the laws and customs of this realm and the liberties and pri- 
vileges of the last-mentioned Court, to be free and exempt from being com- 
pelled against their will, and have not at any time been used or accustomed 
to be compelled to answer any plea or plaint in any action personal (pleas of 
freehold, felony, and appeal, only excepted) before any justice or minister of our 
Lord the King, or any judge whatever, except before the justices of our said 
Lord the King, before the King himself; and the defendant further says, that he 
is not, nor ever was, an attorney, officer, or minister of the said Court here ; and 
this the defendant is ready to verify : wherefore he prays judgment if the said 
Court of our Lord the King vrill or ought to take cognizance of the said plea. 

Demurrer and joinder. 

Piatt, in support of the demurrer. The present plea is rather different 
from the old form, but is still in substance a plea of privilege of an attor- 
ney of the King's Bench to be sued in that Court The old form used 
to state, " an ancient and laudable custom to be sued by * bill exhibited ' 
in the said Court.*' The present plea does not adopt that form ; and there- 
fore the form, according to which alone the privilege was claimable (as the 
proceeding by bill no longer exists), having been abolished, by the Uniformity 
of Process Act, 2 Will. 4, c. 39, the words of this statute are strong to 
put attomies on the same footing as the rest of the King's subjects. The 
proceeding by bill being done away with, the laudable custom involving as 
an ingredient this peculiar mode of proceeding, must also be done away with, 
it being a principle of law, that a custom to be good, must be invariable. 
Besides, the principle upon which the privilege originally rested was the paucity 
of attomies ; a reason which has long ceased to be of force. 

Barsttywy who was to have argued on the other side, was stopped by the 
Court, and per Curiam. 

The only effect of the statute is to substitute a new process for the old 
form by bill. It was not the intention of the legislature collaterally to repeal 
this privilege. If the plea is good in form, it is good in point of law. 

Judgment for defendant (a). 
(a) Vide Dyer ▼. Levy, 4 D. P. C. 630. 
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Exchequer, 

Lewis, Executor of Williams, v. Marfelt. 

^T the trial before Lord Denmany C. J., at the Summer Assizes for Cardiff^ ^"{SS/iubw 

the jury fowid a verdict for the defendant. Evans, in the course of la$t Jj JJJi'JSiV 
term, obtained a rule on affidavits to exempt the plaintifis from payment of costs, '"^yt^ J*J2***** 
on the ground that they had reasonable cause for bringing the action. The ra<Ni(h.toa«Bpt 
facts of the case were these: — The plaintiff, in looking over the papers of the that they b«oociu 
testator, found a memorandum of the defendant, acknowledging a loan by the ^. 
testator to him of 300/. to be paid in two months. The plaintiff in conse- 
quence applied to the defendant, who informed him that he had paid back 
the money ; but that he had no receipts to produce, as it was the habit of 
himself and testator, in settling their accounts, to bum all papers relating to 
their dealings. A person of the name of Probyn was by when money was 
given, and after, when payments were made by defendant to plaintiff's tes- 
tator; and on being applied to by plaintiff, stated both these facts. The 
plaintiff, however, told him to say nothing about the payment This being 
told by Prolfyn to the defendant, he directed GeacK his attorney, to g^ve no 
information to the plaintiff, but to defend the action. This was accordingly 
done; and Geachy at the trial, proved the payment of the money by the 
defendant to plaintiff's testator. Chilton now shewed cause on affidavits, 
and dtcd Engler v. Twuden (a), SouthgcUe v. Crawley (6), Godson v. Free- 
man (c). 

Evans f conird^ cited hysons v. Barrow (d). 

Parks, B. — lliat case is overruled. 

Sed per Curiam. — Executors are prima facie liable to costs ; it lies on 
them to prove strong grounds for exemption from paying them. It is not 
enough that they have brought the action bond fide. They must moreover 
use very strict caution in ascertaining whether they have good grounds of 
action. It is plain in this case, that there was every reason for the plaintiff 
to suppose that there had been a full settlement between the defendant and 
his testator. 

Rule discharged. 

(a) 2 Bing. N. C. 263. 1 Uodget, 303. (c) 2 C. M. & R. 585. 

8.C. \d) 10 Bing. 563. 

WlBiDg.N.C.518. I Hodges, l.S.C. 
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Exchequer, 

Harding v. Stokes. 

Tbe5&6/r.4, T^EBT for a penalty of 502. alleged to have been incurred under 5 & 6 

cKBUMthre«of. Will. 4, c. 76, 6. 54. 

iM^'offoDce'^' The declaration stated, that the Borough of Bristol is a borough in which, 

T<5e*'»*th« !». ^y ^ certain Act of Parliament, made and passed in the sixth year of the reign 

***DdM '•' *wfch ^^ ^^ present Majesty, intituled, ** An Act to provide for the Regulation of 

fa conrpiete, i^ Municipal Corporations in England and ff^ales" it was provided and directed 

c«puiiceofa that an election should be had and made of a certain number of fit persons, 

h, ^(irering*to^ who should be, and be called, the Councillors of the said borough ; that here- 

*To"MMthmon tofore, to wit, on the 26th day of December ^ 1835, the election of such coun- 

dwlaniUo?*^" cillors took placc in pursuance of the said Act ; and before and at the said 

•uted. that the elcctiou R. P.. J, B., and H. G., were candidates to be elected as councillors 

defencUmt did ' 

corrupt one J. /F. of the Said borough. And the plaintiff in fact saith, that the defendant, not 

evident went to r^ardiog the statute in such case made and provided, before the said election 

oflSThLd been ^^^ ^^^ Said borough, to wit, on the 24th day of December, in the year last 

^l^toj,^^^ aforesaid, did corrupt one J. W,, who then and from thenceforth, imtil and at 

" It fa "^"tob* *^® **"™® ®^ *'^® ^^^ election, had a right to vote in the said election, to give 

^^ ^^* '^' ' ^ ^^^ ^^ ^^^ election for the said R, P., J. B., and H, (?., so being such 

the other sifie)** Candidates as aforesaid, by then corruptly promising to give the said /. W,y if 

more pasMfS be- he should votc in the said election for the said JR. P., J. D.^ and H, (j., 

Jud^IttiTo trila ^'-niployment in hauling stones, at and for certain hire and reward to be paid 

piaiotiff^^Wd. ^^^ ^^® same ; wliich said employment was so then promised by the said de- 

thatthe nonsuit fendaut to the Said J. IV,^ as and for a reward to the said J. ^., to give his 

wae wrong, and _ » t-» 

that it ought to vote for the said R. P., J. 1?., and H, G., contrary to the form of the statute 

the Jury to say, in such case made and provided ; whereby, and by force of the said statute, 

had bMn^an'ae- t^^ defendant forfeited for his said offence the sum of 50/. ; and an action 

2'»rJ2ii^' hath accrued, &c. 

the offence stated 
in the declara- 
tion. Flea, — Not guilty. 

• 

At the trial before AldersoHy B., at the last summer assizes for Bristol^ it 
appeared that the defendant, during the election of the municipal officers, 
applied to one James fVakefUld (who was called as a witness), and stated that 
he understood Wakefield was going to vote for certain individuals, adding, 
'* If you vote for so and so (naming thcin), I will give you employment in 
hauling stones." JVakefield answered, '* It is a good job— but I liave already 
promised the other side.'* kVakefield and the defendant then separated, and 
the witness voted for the party to whom his promise was originally given. It 
was objected at the trial that there was a variance between the declaration 
which stated that the defendant '^ did corrupt" the witness, and the evidence 
which showed that he liad only *' offered to corrupt." The objection was at 
first overruled, and the case went to the jury : they were locked up all night, 
and being unable to agree, in the morning his Lordship nonsuited the 
plaintiff. 

Erie obtained a rule last Term to set aside the nonsuit ; against which 
rule 
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Butt showed .cause. — This point arises on the Municipal Corporation 
Reform Act, 5 & Will. 4, c. 76» s. 54 (a). It will be perceived that this 
act creates altogether a new oSence, and in that respect differs from the 
statute against bribery at elections of members of parliament, 2 Geo. 2, c. 24. 
The declaration in the present instance is framed on the latter act, the words 
being ^* the defendant did corrupt," &c. On looking at the evidence, it is 
plain that the ofiRsnoe of the defendant was ** an offer to corrupt^*' and not 
a mere ^ corrupting,^* within the meaning of the present act ; and the dif- 
ference made at the trial between the two acts is highly important. If the 
offence specified by the act was merely the ** corrupting/' then the ** ofier 
to corrupt" might be evidence of *' corrupting;" — here, however, the legis- 
lature made a new and distinct ofience ; viz. ** offering to corrupt." The 
evidenoe must, therefore, apply to the offence stated in the declaration. In 
reading the section, it is clear the act contemplates three offences : — First, 
the corrupting a party to vote — second, procuring — third, offering to cor- 
rupt or procure. It is necessary to do more than merely '* offer to corrupt,*' in 
order to complete the offence of ** corrupting " within the meaning of the pre- 
sent act. The case of Hentlow v. Fawcett (6), shows, that under the Bribery 
Act the offer and payment of money, even though the party corrupted does 
not vote, completes the offence contemplated by that act Here the case is 
different The contract must be a binding one, in order to complete the 
ofl^nce of corrupting; in the absence of a binding promise it would be a mere 
Gifier. To constitute a promise, or agreement, there must be an assent of both 
parties, and the same construction must be put on both the words " promise" 
and ^ agree,** viz. an assent on both sides. The word ** gifl " speaks for itself. 
Now in the present case there is no such agreement from which, the Court 
could infer that there was evidence to prove the charges of corrupting — it was 
merely an offer unassented to : the defendant says, " If you vote for certain 
persons, I will give you employment." In this respect the old case of TtU9lon 
V. Norton (c), to the effect that it is not necessary for a voter to give his vote 
for the party in whose behalf he is bribed, in order to complete the corruption, 
is distinguishable from the present. There the money was given, and the act 
vras complete, except the voting. [Alderson, B. — No doubt if a man receives 
a bribe and does not vote, still the act is complete.] In this case no bribe was 
taken. Every thing lay in offer merely. The proposition was merely made, and 
not assented to; it was a mere unaccepted offer. The voter had in fact promised 
to vote for the other party, and did not know what to do — he had a difficulty 
to accept the offer — he then went away — there was no proof afler that any 
thing was done in consequence. Try the question thus : — has there been a 
complete offer at one side and an acceptance at the other ? It is plain there 
was not any evidence of an acceptance by the voter. If he had voted, it 



Exchequer, 
Uakuinq 

V. 

Stukki. 



(a) Which enacta« '' that if any person, 
who shall have or daim to have any right 
to vote in the election of mayor, or of a coun- 
cillor, auditor, or assessor of any borough, 
shall, after the passing of that act, ask or 
take any money or other reward by way of 
loan, gift, or other devise, or agree or contract 
for any money, gift, office, employment, or 
other reward whatsoever, to give, or forbear 
to give, his vote in any such election ; or if 
any penon by hunself) or any person em- 



ployed by him, shall by any gift or reward, 
or by any promise, agreement, or security 
for any gift or reward, corrupt or procure, 
or o&r to corrupt, anjr person to eive or 
forbear to give bis vote in any such election, 
such person so offending in any of the cases 
aforesaid shall, for every such offence, for- 
feit the sum of 50/., to be recovered by 
action of debt,*' &c. 

(A) 3 A. & K. 51. 

(c) 1 Wm. BUck,317. 
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Exchequer, might have been evidence that he had accepted the offer. It would be 

HutDwa necessary for the other side to prove this, viz. an express agreement to accept 

^' the offer ; otherwise the offence stops short of that stated in the declaration, 

SroKKS. 

and amounts to another offence, viz. an offer '* to corrupt," which it is 

clear the Legislature intended to make a distinct offence. [Per Alderson. — 

My difficulty is, whether it ought not to have been left to the jury, whether 

there was not evidence of an acceptance and assent ?'\ [Parke. — It was a 

question for the jury.] I submit that, taking the fact that he said, '' I must 

take time to consider," the question is, did he consent? 

Parke. — I think it impossible to say that there was not evidence to go to 
the jury that the offer was accepted ; and if so, it amounted to the offence of 
corrupting. On the next trial this question will be submitted to the consi- 
deration of the jury. The Act of Parliament contains three different degrees. 
The first, " procuring to vote ; " that is, the giving of a bribe, and the fact 
of the vote in favour of the party for whom the bribe is given. The second 
is, ^' corrupting;'' that is, where a bribe is offered and accepted, even 
though the party bribed does not vote. This was the case of Henslow v. 
FawcetL I quite concur with the opinion expressed in that case by Patteson 
and Coleridge^ justices. The third offence, which is not an offence under 
the act regulating the election of members of parliament, is, *' an offer to 
corrupt." If the jury shall be of opinion that the voter had not made up 
his mind, then the offence of ** corrupting " will not be complete, as the act 
of the defendant would only amount to an '* offer to corrupt." 

BoLLAND, B. — I am of the same opinion. 

Alderson, B. — Corruption is complete by acceptance, whether the party 
accepting votes or not. Then it is a question for the jury, whether in this 
case there was such an acceptance. 

GuRNEY, B., concurred. 

Rule absolute. 

Erie then applied to add a second count, varying the statement of the 
offence; viz. in the one, alleging it to be a " corrupting;" in the other, as 
an •* offer to corrupt" But, per Alderson.— In a statute of a nature so 
highly penal as the present, disfranchising the party found guilty from voting 
in all elections, the Court will not extend this indulgence. 



Griffith v. Harries and another, 

lM?d"Si*' 'PRESPASS for assault and false imprisonment. Pleas not guilty; and 
SSaS."a«SJ?' * ^^"^^"' °^ amends. At the trial before Lord Denman, C. J., at the 

that act Mould 

be paid to the orerwer of the parish for the uie of the county rate : the 5 & 6 /F. 4. c. 80. altered this appli- 
oatloDt and directed that one moiety of the penalty should be paid to the informer, and the other moiety to 
tlieoTeT«eer.'---ffa;4l. that a oonriction directing the whole penalty to be paid to theorerseer. to be br him 
apulied aoeording to the direction of the stainte in snch case made and piovlded, was bad; and that the 
aefeDoanta were liable to an action for an imprisonment under it. 
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Bt asftizes for the county of Pembroke^ it appeared that the defendants were Sgekggtier^ 
agiatrates, and that the plaintiff was convicted by them under the 1 & 2 Oupfitk 
111. 4, c. 32, 8. 23, for using dogs for taking game without having a certi- *'* 

ate* On the part of the defendants, the conviction was given in evidence, ^^ Another, 
bich was as follows : — 

** Be it remembered, that on, &c. P. Griffith^ &c, is convicted before us, 
ikn ttUl Harries^ Esquire, and William JoneM^ Esquire, two of his Majesty's 
sticps of the peace, acting in and for the county of Pembroke aforesaid, for 
at he the said P. Griffith did on, &c. at, &c. use dogs for the taking of 
une without having such certificate as is required by law for that purpose, 
mtrary to the statute in that case made and provided. And we, the said 
slices, adjudged the said P. Chiffith for his said offence to forfeit and pay 
le sum of three pounds^ and also the sum of ten MhillingM and »itpence for 
ibIb; and in default of immediate payment of the said several sums he the 
id P. Griffith shall be imprisoned in the House of Correction, and kept to 
tfd labour at Haverford- West^ for the space of one calendar month, imless 
e said several sums shall be sooner paid. And we direct that the said sum 
^Ihree pounds shall he paid to fVillican Jamei^ one of the overseers of the 
KMT of the parish of Mathry aforesaid, in which parish the said offence was 
immitted, to be by him applied according to the direction of the statute in 
ich case made and provided. And we order that the said sum of ten shil^ 
t^f and MirpencefoT costs shall be paid to George Jordan Harriet^ the com- 
ainanU Given under our hands and seals, &c.'' 

It was objected on the part of the plaintiff, that the conviction was not valid, 
asmuch as the part which related to the application of the penalty was 
cording to the S7th section of 1 & 2 Will. 4, c. 32 ; but that section had been 
pealed by the 5 & 6 Will. 4, c. 20, s. 21, which gives one moiety of the 
inalty to the informer, and the other to the overseer or parish officer. The 
amed judge left the case to the jury, who found a verdict for the plaintiflU 



ChUton having last term obtained a rule to set aside the verdict, and enter 
nonsuit pursuant to leave ; 

Cresnoell^ Wilson^ and James^ shewed cause. The conviction, with the ex- 
iptionof the word *' adjudged," appears to have been drawn according to the 
nrm given by the 39th section of the 1 & 2 Will. 4, c. 32 (a). By the 5 & 6 



(•) I & 2 Will. 4, c. 32, f. 37. And be it 
laeted. That ever^ penalty and forfeiture 
v any offvnce against this act (the appli- 
ition of which has not been already pro- 
ded for) shall be paid to some one of the 
erMers of the poor, or to some other officer 
a the convicting justice or justices may 
rect) of the pansh, township or place, in 
iilch the onence shall have been com- 
ittedy to be by such overseer or officer paid 
er to the use of the general rate of the 
tinty, riding or division, in which such 
nah, township or place, shall be situate, 
bether the same shall or shall not contri- 
tte to such general rate ; and no inhabit- 
it of aueh county, riding or division, shall 
(deemed an incompetent witness in any 
^occcdiDg under this act by reason of the 



application of such penalty or forfeiture to 
the use of the said general rate as aforesaid. 

5 & 6 Will. 4, c. 20, s. 21. And whereas 
by the said last recited act certain penalties 
and forfeitures for offences against the said 
act are directed to be paid to some one of 
the overseers of the poor, or to some other 
officer (as the convicting justice or justices 
may direct) of the parish, township or place, 
in which the offijnce shall have been com- 
mitted, to be by such overseer or officer 
paid over to the use of the ^neral rate of 
the county, riding ur division, in which such 
parish, township, or place, shall be situate, 
and it is expedient to reward the persons 
who shall prosecute offenders against the 
said act ; be it therefore enacted, That f^om 
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EjKhequer. Will. 4, c. 20, s. 21, the S7th section of the former statute, which disposed of 
QuivviTB, tfae penalty in the manner directed by the magistrates, is repealed ; and the 
V* conviction which directs the whole of the money to be paid to the overseer is 

Had another.: con^&iy to the provisions of the last-mentioned statute. It b essential to the 
validity of a conviction that it contain directions as to whom the penalty is to 
1^ paid. Rex v. Seale (6). The 5 & 6 Will. 4, c. 20, s. 21, direcU, that cue 
moiety of the penalty shall be paid to the overseer, and the other to the. 
informer. This conviction, then, is uncertain as to the person who is to 
receive the penalty, since it does not say that there is to be any distribution., 
[Parke, B. — Ck)uld the overseer give a good discharge fur the whole penalty, 
if the person convicted wanted to come out of prison?] There is no adjudi- 
cation that the informer is to receive any part of the penalty, and the over- 
seer has no power to share it. [Lord Abingeb, C. B. — ^The refusal of the 
party to pay the whole money to the overseer of the parish would not autho- 
rize the justice to send such party to prison.] Suppose he paid 1/. lOt. to 
the informer under this conviction, he could not get out of prison by paying 
1/. 10^. to the overseer. If a statute directs a penalty to be divided between 
three persons, who ought in strictness to be named on the face of the convic-^ 
tion, and the justice says that the party convicted shall forfeit 100/., to be 
applied according to the directions of the statute, that might be a good con-, 
viction ; but it is not so here. The 21st section expressly requires that one 
part of the penalty should be paid to the person who should prosecute, and 
the other moiety only to the overseer ; here the direction is, that the whole 
^hall be paid to the overseer. [Lord Abinger, C. B. — Suppose a person in 
prison pay 10s. 6(2. to the informer, and 3/. to the overseer, would not the 
overseer be bound to pay 1/. lOs. to the informer ?] Such a payment would 
not exonerate the party convicted, if the overseer became bankrupt. The 
plaintiff has been sent to prison, because he refused to pay 3/. to the over- 
seier ; but the magistrates had no power to order him to pay this money to the 
overseer, since the second act directs it to be applied in a different way. The 
Legislature says, You shall alter the form according to the new act, which 
has not been done ; and the plaintiff has been imprisoned for a legal refusal 
to comply with an illegal order of the magistrates. It may be contended on 
the other side, that the overseer is to apply it as the law directs, but he is not 
required by the act to distribute it. This is not a mere defect in form, but 
a substantial error. Rex v. Smith (c). 



Chilton^ Evans y and V, Williams ^ in support of the rule. There is no 
objection in substance against this conviction. By the first statute the 
amount of the penalty is to be paid to the overseer, or any other officer the 
justices may think fit to appoint ; the next statute says, that one-half shall 
go to the poor, and the other to the informer, and that the form of conviction 
under the first statute shall be altered accordingly. That direction is confined 



and after the passing of this act one moiety 
of all such penalties and forfeitures as by 
the said last recited act are directed to bie 

Said and applied as aforesaid, shall go and 
e paid to the person who shall inform and 
prosecute for the same ; and the other 
moiety thereof shall go and be paid to such 
overseer or officer as aforesaid, and be by 
)iim Applied in the manner by the baid last 



recited act directed, and the form of convic- 
tion set forth in the said last recited act 
shall, so far as relates to the distribution of 
the penalty for which judgment shall be 
given, be made according to the fact, and 
conformably with the direction given by 
this act as to such distribution. 

(A) '8 East, 568. 

(r) 6 M. & S. 1 43. 
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to the application of the penalty ; and if this form were altered according to E^ektqmer. 

the direction of the subsequent statute, it would be immaterial to adopt it. CtaumrB 

Suppose the conviction had left out all mention of the overseer, and had _ v* 

Harriu 
awarded that the sum of 8/. should be applied according to the direction of ud another. - 

the statute, such a form of conviction could not have been found fault with. 
Rbx v. Litton (d)» The cases relied upon on the other side are, Rex v. 
Dmptey («), and Rex v. Stale (/) : in the former case the magistrates 
were required to distribute the penalty according to their discretion, and an 
sdjndication that the penalty be disposed of as the law directs ** was clearly 
had, since the magistrates ought to exercise their discretion as to the distribu- 
tion ; in the latter case the person was entitled to the penalty in consequence 
of apprehending and securing the offender, and of course the magistrates 
oinst point oat who has apprehended. Neither the 1 & 2 Will. 4, nor the 
& & 6 Will. 4, leave the distribution of the penalty in the discretion of the 
am gis trate a, and it is impossible to say that this conviction does not point out 
the informer. It awards the sum of 10«. M, for costs, to be paid to G. J. 
HarrieMt the complainant, which is a sufficient designation of the informer. 
The money is directed to be paid to the overseer, to be by him applied accord- 
ing to the direction of the statute in such case made and provided ; that must 
nean the statute in force at the time the conviction took place. It is more 
ifi ^vour of the persons convicted if the overseer is to be the hand by which 
the penalty is to be received than to be oblig^ to send for the informer. 
[Lord ABiNGEm, C. B. — The first statute which gives the jurisdiction is still 
in force, the second statute merely alters the form of conviction ; how do you 
ascertain which statute the conviction is meant to refer to?] Both statutes 
tnut be supposed to be read together. Daniel v. Philips (g). In jRerv. Bar- 
mU (A), the words ** according to the form of the statute*' were omitted ; 
md therefore the conviction was quashed ; so in Rex v. Chandler (t), and 
in Bexw. Heipe (j), it vras necessary to show who the informer was, in 
Mder to know to whom the money was to be paid. This is a case in which 
tfK form given is merely directory, and the conviction may be drawn up in 
the moat general way it can take effect The 3 Geo. 4, c. 23, which gives 
a general form of conviction, does not contain the name of the party to whom 
the money is to be paid ; and if the argument on the other side be applicable, 
a conviction under the form given by that act would be bad. Though in an 
award yon cannot direct money to be paid to a stranger, yet payment to 
iBolher as trustee for one of the parties would be good (k). No inconve- 
■ieuce can arise from this form of conviction ; the party has only to consult 
the statute, and apply the penalty according to its directions. 

Lord Abinoer, C. B. — I should be glad if I could find any ground on 
which tosupport this conviction, since it is undoubtedly a mere mistake of the 
magistrates. But I cannot. All convictions before magistrates comprise two 
things : the adjudication of the offence, and the judgment : as to the penalty, 
if either be imperfect the conviction is bad. If a statute direct money to be 
paid to a certain individual by name, the magistrate is bound to comply with 

(d) 5 T. R. 338. (h) Salk. 381. 

;r) 2T. R.96. (•) Salk. 378. 

(/) 8 Eafct, 568. (.; ) 3 M. & S. 331. 

(^)- 1 C. M. & R. 662. (k) Roll. Abr. tit. Arbitrament. 
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Exchequer. 
Grivfith 

V. 

Hakrrs 
and Aoother. 



that direction. If the statute simply require the party to forfeit a sum of 
money, it may be sufficient for the justice to say that he found him guilty of 
the offence, and that he should pay the penalty according to law ; but if a 
statute direct that justices shall adjudge money to be paid to A, B.^ and they 
do not so adjudicate, that conviction is bad. The statute which gives a 
general form of conviction (/) does not help the defendants, because that act 
only applies to cases where no form is given by a particular statute. The 
1 & 2 Will. 4 directs the money to be paid to some one of the overseers 
of the poor, or such other officer as the justices shall direct : if under this act 
the conviction omitted to name the officer, it would be bad. The 5 & 6 W. 4 
alters the previous act, and directs, that one moiety of the penalty is to be 
paid to the overseer, and the other to the informer. It is then a pecessary 
part of the judgment of the magistrates that they should award accordingly. 
It appears to me that this conviction is void. If the Court of King's Bench 
were to direct a fine to be paid to an individual for the Crown, that would be 
bad, for no person has a right to receive the money but the Crown. 

Parks, B. — I concur in opinion vdth the Lord Chief Baron; and also 
regret that we are under the necessity of discharging this rule, as it is evi- 
dently a mere slip of the magistrates, who could hardly be expected to find 
a clause altering the form of conviction in an act relating to the stamp duties. 
The omission, however, to comply with the requisites of the act has rendered 
them liable to the present action. The rule of law is clearly established, that 
if a conviction be good on the face of it the magistrate is protected ; but if it 
show upon the face of it a want of jurisdiction, or directs an imprisonment of 
a different nature from that which the magistrate is authorized to award, he 
is liable to an action. Groome ▼. Forrester (m), Robson v. Spearman (^n). 
Whether, when a conviction is good on the face of it, it may be shown 
aliunde that the justice had not jurisdiction, is a question on which the Court 
of King's Bench were divided in opinion. Here the defendants have awarded 
an imprisonment of a different nature from that which they were entitled to 
do in point of law, namely, until the plaintiff should pay the money to a 
person not warranted by law to receive it. It is the same as if the conviction 
had adjudicated the plaintiff to remain in prison until he should have paid the 
penalty to a perfect stranger. The conviction is under the first statute, the 
second makes a difference as to the mode of paying and distributing the 
penalty. If, as contended for on the part of the defendants, the meaning of 
the latter statute had been, that the penalty was to have been paid to the 
overseer, and that he should apply one-half to the parish, and the other to 
the informer, no action could have been maintained ; but the true construc- 
tion of the two sections is, that the penalty is to be divided, in the first in- 
stance, one-half to the overseer and the other to the informer. Here, by 
ordering the plaintiff to pay the whole to a person not entitled to receive it, 
a different character of imprisonment is put upon the plaintiff than which the 
magistrates were authorized to award. 



BoLLAND and Gurney, Barons, concurred. 



Rule discharged. 



(0 3 Geo. 4, c. 23. 



(m) 5 M. & S. 314. 



(n) 3 B. & A. 493. 
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Rex v. The Sheriff of Kent, in the case of Potter 

V. Simpson. 

f^LARKSON shewed cause airainfit a rule obtained by Bushy for an attach- a return by the 
^-^ * . . ., «L ./^ jT «. » ,.,..*•.. •hetiff, thju de- 

ment against the Shenff of KtnL It appeared that the shenn, havini^ ff ndant \% not to 

been ruled to return a writ, had made his return in the following form : baiuwirk. u bad. 

** The within named T. Simpson is not to be found in my bailiwick." It was 

submitted, that the words ** not to be found " meant that the defendant was 

not at any time to be found. 

Parke, B. — This is not a proper and regular return ; it should be non ett 
mvenius; that is, I have not been able to find him at any time between the 
teste and return of the writ 

Alderson, B. — ^There is good reason for adhering to the common form, 
sinee by long usage it has acquired a technical meaning. 

BoLLAND, B. — Non ett inveniendui is not to be found in any precedent. 

Rule absolute. 



Blundell V. Hanson. 

TERFIS shewed cause against a rule obtained by 12. V, Richards ^ for On the 9th of 
■etiing aside a judgment for want of a plea. The plaintiff declared in duUTrnxfadleeim- 
chief on the 9th of January^ indorsed bis declaration to plead in four days, yil^in4d^^ 
and demanded a plea. On the ISth the defendant took out a summons for ^'**on'th!f ^ 
fintlier time, which was returnable at 3 o'clock on the following day ; and at SUk'ou*/*^*"- 
1 o*ckick on the 14th the plaintiff signed judgment. It was contended that mons for farther 
the case of Kemp ▼. Fj^son{d)^ upon the authority of which the rule had •tso'ciockon 
been obtained, was not law, unless the demand of plea was made when the i o'clock on the 
Ume for pleading expired (6). By the 8th rule of H. T., 2 Will. 4, time is IiV„\S]Jd^^^ 
to be reckoned one day inclusive and the other exclusive; but here the I^d^n^wa?" 
defendant claims four days and a half to plead. regoiar. 

R. V, Richards^ contra^ referred to two cases decided by Alderson, B., at 
Chambers, on the authority of Kemp v. Fyson, 

Parke, B. — We decided Kemp v. Fyson upon the report of Master 
Walker^ who now doubts its accuracy. 1 know the practitioners are dissa- 
tisfied with that case. It is better to abide by the rule of Court ; but as that 
case has milled the defendant, the rule will be discharged without costs. 

Rule discharged, 
(a) 3 Dowl. p. c. 263. (6) See R. H. 2 Will. 4, t. 66. 
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Exchequer* 

Jones v. Bond. 

The sheriff. oT 'T^HIS was an action for goods sold and delivered, and was tried before the 
wmorTrUiAct, under-sheriff of GZoi/ce«^er ; when a verdict was found for the plaintiff, 

certifv, to deprive with damages under 40^. Application was made to the under-sheriff to 
c(Mto. nnder^ho Certify, to deprive the plaintiff of costs, under the 43 of Eliz. c. 6, s. 2 ; but 
43Biu.e.«,s.3. he refused to do so, conceiving that he was not a "judge," or " justice,** 
within the meaning of that act. 

FranciUon moved for a rule to show cause why the plaintiff should not 
produce the record, and why the under-sheriff should not certify under the 
43 Eliz. He contended that the statute of Elizabeth applied to the present 
case : if it were not so, the 3 & 4 of Will. 4, c. 42, s. 17, had repealed the 
43 Eliz. with respect to all actions tried under writs of trial, which could never 
have been the intention of the Legislature. He admitted that Wardroper 
V. Richardson (a) was against the present application* 

Lord Abinoer, C. B. — ^The statute of Elizabeth does not apply to this 
case. The words ^* judges'* and ''justices" mean the judges and justices 
of the superior Courts. The sheriff is only an officer of the Court : if the 
defendant had reason for supposing that the verdict would be less than 40^., 
that should have been stated as a ground of objection at the time the writ of 
trial was applied for. 

Parke, B. — The sheriff is not within the meaning of the statute of Eliza^ 
beth. At one time it was proposed to insert a clause in the 3 & 4 Will. 4, 
c. 42, to give the judges upon writs of trial the power of certifying ; but it was 
thought too great a power to entrust to them, considering that it is not the 
sheriff, but in most cases the under-sheriff who tries the cause. If it be 
made to appear by affidavit that the plaintiff is suing for a debt under 40«., 
that would be a good ground for refusing the writ of trial. 

Rule refused. 
(a) 1 A. & E. 75. 



Carrington v. Roots. 

To treepait tot ^RESPASS for seizing, taking, and impounding plaintiff's horse and catt 

pottiSSng piaSnl Plcas : Jirst, not guilty ; secondly^ as to seizing and taking the cart, that 

^u d^£^t defendant was in possession of a certain close, and of the grass and herbage 

Swenconber!^ there gTowiug, and because the cart was wrongfully upon the said clo^ 

dwna*** toW* encumbering the same, and doing damage there to the defendant, he the 

cioM and grai^ defendant, at the said time, when, &c. seized and took the cart, and removed 

that defto^t ' the samc to a convenient distance for the use of the plaintiff, as he lawfully 

agreed to telLand 

■old to the plain* 

tiff, and that^ plaintiff agreed to bay, and then bought of defendant the grass in the said elose.with liberty to 

enter with his horse and cart to take away the same :— He/d, that the plaintiff was bound to prove a valid 

contract binding in law ; and as the contract in question was not in writing, it was not availnble in support 

of the replication ; hetd farther, that this contract might have been pleaded as a license. 



Boon. 
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might: thirdly^ as to taking and impounding the pbintiff's horse, that Exchequer. 
defendant was possessed of a certain close, and because the said horse was CAi»iifaTOii 
Wfongfully in the close of the defendant, eating and depasturing the grass ^ ^ 
and herbage of the defendant there then growing, and doing damage there 
to the defendant, the defendant at the said time, when, &c. seized and took 
the saki horse and impounded the same. To each of these pleas the plaintiff 
repKed, that whilst the said close and grass in those pleas mentioned were 
the close and grass of the defendant, he the defendant agreed to sell and 
then sold to the plaintiflT, and he the plaintiff agreed to buy, and then bought 
of the defendant the said grass for a certain sum, to wit, the sum of 5/. 10«. 
per acre, with liberty for the plaintiff to cut and take away the same, and for 
that purpose with his horse and cart to enter into the close ; and that plaintiff 
entered by virtue of that contract : Rejoinder, that defendant did not agree 
to sell, nor sold, nor did plaintiff agree to buy, nor bought the said grass, with 
liberty for the plaintiff to cut and take away the same, and for that purpose 
with his horse and cart to enter into the said close modo et forma. At the 
trial before Gumey, B., at the sittings in Middlesex^ it appeared that the 
plaintiff, who was a milkman, had agreed with the defendant by parol, in the 
month of Ifoy, to purchase of him the crop of grass then growing in his 
ekise, and also the afler-grass, which the plaintiff was to be at liberty from 
time to time to take away. On the part of the defendant it was submitted, 
that as this was a contract for the purchase of an interest in land, it ought 
to have been in writing ; and also that there was a variance between the con- 
tract stated in application and that proved in evidence, the contract on the 
pleadings being within the seventeenth section of the Statute of Frauds, and 
that proved in evidence falling within the fourth section. The learned juHge 
refuaed to nonsuit, but left the case to the jury, who found a verdict for the 
plaiotiff, a role having been obtained last Term to set aside the verdict and 
enter a nonsuit. 

Erie and Chandless shewed cause. The question turns upon the fourth 
and seventeenth sectkms of the 29 Car. 2, c. 3. The evidence shewed a 
cootract for the purchase of an interest in land ; Crosby v. fFiadsworth (a). 
In those cases in which it has been held that the sale of a crop is not the 
sale of an interest in land, the thing sold has formed no part of the inhe- 
ritance, but has been a specific standing crop ; Roberts v. Evans (6). In 
Sinitk V. Forman (c), it was considered to be a sale of timber afler the trees 
had been felled, and the judgment of the Court proceeded on that grounds 
If there had been a sale of gprowing trees, it would have been an interest in 
land; ScoreU v. BoxaU (d). This agreement, then, does not fall within the 
penalty of the seventeenth section, which renders the contract altogether vokl ; 
but is within the fourth section, which only precludes the bringing an action 
to enforce the agreement; for other purposes it is good and valid. The 
il Jac. 1, c. 16, 8. 3, prevents the suing for a debt afler six years, yet the 
eontract is not dissolved, and if the creditor have a lien he may insist upon 
it No action can be brought to recover a debt for spirituous liquors, unless 
contracted at one time to the amount of 20^. (24 Geo. 2, c. 40, s. 12) ; but, 
though no action can be maintained, the debt is not void; Cruikshanks 

(a) 6 East, 602. (c) 9 B. & C. 561. 

(6) 5 B. & C. 829. (</) 1 Y. & J. 3'JC. 
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Exchequer, v. Rose (c). If the object of the present action were to get the benefit of tlie 
Carrinoton contract, ihe form of action would not alter the case ; but the plaintiff does 
^' not seek to enforce the a^eement, but merely states a fact in answer to the 

defendant's justification of his tortious conduct. 

Greenwood^ in support of the rule. The prohibitory language of the fourth 
section extends as well to a defence as to an action. A debt barred by the 
statute of limitation cannot form the subject of a set-ofif. Remington v. 
Stevens (/) ; nor will it support a commission of bankruptcy, ex parte 
Dewdney (g), A direction in a will to pay all debts does not extend to a 
debt barred by the statute of limitation (A). Wherever a statute says that 
no action shall be brought, the contract is not available for any purpose. 
Scott V. Gillmore (i) decided, that a bill of exchange, part of the considera- 
tion for which was spirituous liquors sold in less quantities than 20^. value, 
and part money lent, was wholly void. Any argument that might be drawn 
firom the different language of the fourth and seventeenth sections is weakened 
by the distance between the two and the different matter which is interposed. 
The principle of the act applies as well to one section as another. In Thomas 
V. Williams (j)y the plaintiff's tei^ant being unable to discharge his rent, the 
defendant, an auctioneer, was about to sell his goods on the premises. The 
plaintiff came then and required security for his rent ; and the defendant pro- 
mised, that if he would allow the sale to proceed he would pay, not only the 
rent then due, but also the next quarter's. It was held, that the promise to 
pay the accruing rent was within the fourth section of the Statute of Frauds, 
and that as the promise was entire, the whole contract was void. Suppose 
the plaintiff had brought trespass for cutting and carrying away the grass, he 
must have been nonsuited ; Scorelt v. Boxall {k). If no action can be 
brought to enforce this contract, it is not available as a defence. The con- 
tract stated in the replication falls within the seventeenth section, but that 
proved in evidence was a contract for the sale of an interest in land witliin 
the fourth. Looking at the record, it would seem the parties meant a con- 
tract for the purchase of a crop as contradistinguished from any interest in 
the land; Evans v. Roberts {[)- The plaintiff's right to enter the land is 
expressly traversed ; Heath v. Milward (m). Hallen v. Runder (n) recognises 
the principle laid down by LittledaJie^ J., in Evans v. Roberts, 

Lord A BINGE R, C. B. — If the contract in question is for the sale of a 
chattel interest, it is void under the seventeenth section. Supposing that to 
be a matter of doubt, I for one should be inclined to think it bears the cha- 
racter of a contract to obtain an interest in land, and therefore falls within the 
fourth section. The question is, whether the fourth section, which declares 
that no action shall be maintained upon such a contract unless in writing, 
means that the contract shall be available for other purposes as a contract, 
except having an action brought upon it. Though it cannot be available as 
a contract unless an action can be brought upon it, yet what is done undei 

(e) 2 M. & M. 100. (j) 10 B. & C. 664. 

(/) 2Str. 1271, B.N. P. 180. {k) 1 Y.&J.396. 

(g) 15 Ves. 479. (/) 5 B. & C. 829. 

(A) 2 Rose. (m) 2 Bing. N. c. 9S. 

(0 3 Taunt. 226. («) 1 C, M. & R. 277. 



V. 

Roon. 
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It may admit of some apology and excuse : for instance, if a party sells a Exchequer. 
house and lets the vendee into possession before the agreement is signed, he Carrinoton 
could not maintain trespass against the vendee in possession ; although the 
latter could not enforce the contract. In any case where an action is brought 
it can only be maintained on the supposition that the contract is binding. If 
the whole of the plaintiff's case had been set forth, and he had claimed the 
right of exemption of his cart being taken, and bringing the action because 
he had a right of putting his cart there, that would be a collateral mode of 
taking the benefit of a contract when he could not directly enforce it. What 
is the meaning of the replication? It states a contract, which must be an 
available contract to give the party any right ; and to say it gives a right is 
only to say that the right may be enforced by action. In effect the meaning 
€f the replication is, that there is a lawful contract upon which the plaintiff 
can claim a right ; and the evidence shows that there was not a lawful con- 
tract It is quite another question to say that if an action of trespass had 
been brought against the plaintiff he might not have pleaded this as a licence. 
Iliis would be a licence if not countermanded, and a plea that defendant put 
his cart on plaintiff's close, for the purpose and in order to take away the 
crop of grass, might have been available for the purpose of a licence, in 
answer to an action brought by defendant. That would not be setting up 
the contract, but would be only matter of excuse, which would take from the 
defendant the right of maintaining trespass, because the act was done with 
his consent. That appears to me the utmost extent to which the plaintiff 
could avail himself of this contract. I am therefore of opinion that this repli- 
cation is not sustained. 

Parks, R. — I am of the same opinion. The declaration is for seizing a 
horse and cart ; the defendant pleads that he was possessed of a close and 
of a crop of grass, and that he took the horse and cart because they were 
encumbering the close and doing damage there. The plaintiff replies, that 
whilst the defendant was possessed of the close he agreed with the plaintiff to 
sell him the crop of grass ; that by virtue of that contract the plaintiff entered, 
and defendant wrongfully refused possession. That lust circumstance is not 
material in putting a construction upon the contract, whether the plaintiff by 
that averment only means an agreement in fact, as a licence, or a binding 
agreement, which would give him an interest in the crop, it is just the same 
if that averment were omitted. The question is, what the plaintiff means 
when he avers an agreement for the purchase of a crop of grass, with liberty 
to enter the land to cut the grass, whether he simply means a licence or a 
binding contract for a valuable consideration. I am of opinion that the latter 
is the true construction, and that he means a binding agreement in point of 
law, and which one party can enforce u gainst the other as a matter of right. 
If the purchase is of a chattel interest, that is not the contract proved. If the 
purchase is of an interest in land, it is not binding, and cannot be enforced 
on either side. There is no doubt the agreement is in fact a licence to enter 
on the land, and might have been so pleaded. The true construction of this 
replication is, that the plaintiff had a right to enter by virtue of that contract, 
but such right has not been proved. 

Rule absolute. 
C 
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Exchefiutr. 

^^^ Norman v. Westcombe. 

br^Srff'ln?'!!. T^^^^^^^ ^°' breaking and entering the plaintiflTs dwelling-house, 

terinir pinimirt Plea: — ^That one fV. Freaton^ long before and at the said time when, 

defendant ' &c., held and enjoyed a certain dwelling-house, with the appurtenances, as 

V^F. ^VL%\i\u^ tenant thereof to the defendant, under and by virtue of a certain demise 

u?n wSt*i?d' thereof before then made by the defendant to the said fF, R, upon which 

duJemw^reniwJd <lemise a Certain yearly rent was reserved : that just before the said time 

hi* good* to the when, &c. the sum of 8/. of the rent aforesaid was due and owing from the 

plaintiff • hooM , 

to«yoidadis- said W, F, to the defendant, and from thence until and at the said time 
fendantjimtfli^ when, &c. Continued due and in arrear : that after the rent became due, and 
aVnrSnt'to*' withiu thirty days before the said time when, &c. the said W. F, fraudulently 
R^d«Vpiaintiff ^"^ clandestinely removed his goods and chattels from the premises so held 
that theint^' ^^^ eujoyed by him as tenant to the defendant, and conveyed the said goods 
paiitM were com- and chattels to the dwelling-house in which, &c., to prevent the defendant 
rent pan of the from distraining the same for the said rent in arrear, without leaving any 
fcndant^piVadMi Other goods whereon the defendant could distrain : that defendant requested 
cation*^Hj/!lf' plaintiff to allow him to search his house, in order to distrain the goods so 
■L»iigBine°rt'wat fraudulently removed as aforesaid, which plaintiff refused to do ; whereupon 
°?!u V**."*?*°°. the defendant obtained a search-warrant from a matristrate, and entered the 

of the fartt stated ^ ' 

in the fiiea to the plaintiff's housc under that warrant, which was the trespass complained of. 
thfrefore defend- The plaintiff ucw assigned, that upon another and different part of the same 
make'use of them ^^J defendant broke and entered his dwelling-house. To this new assign- 
piea^S'the^^new' ">^°^ ^lic defendant pleaded the tenancy of ^. F. ; that 8^. was in arrear for 
atflignment rcQt ; that W, F, had fraudulently removed his goods to the plaintiff's house 
to avoid a distress, and that defendant entered to take the goods. The 
plaintiff replied de injuria. 

At the trial before Bolland, B., at the last assizes for the county of 
Somerset^ it appeared that W. F.'s goods had been removed to the plaintiff's 
house to avoid the distress ; but no evidence was produced on the part of the 
defendant to show that W. F, was his tenant at a reserved rent, or that any 
rent was due ; it being submitted by the defendant's counsel that those facts 
were admitted by the new assignment to the first plea. 

A verdict having been found for the defendant, Crowder^ in last 
Michaelmas Term, obtained a rule Niti to set aside the verdict on the 
ground that there was no evidence in support of the plea to the new 
assignment. 

Erie showed cause. There is an admission of a tenancy on the record, which 
is primd facie evidence of the defendant's right to distrain. A plea to a new 
assignment and a plea to a declaration are not collateral pleas, but continuous 
proceedings. If a defendant sufier judgment by default to a new assignment, 
and leave upon the record a plea of not guilty to the declaration, the damages 
cannot be assessed before the sheriff, but the plaintiff must go to trial ; and 
the reason is, that the new assignment is virtually contained in the new 
declaration (a). In ffm.^a Saund. (b) it is stated, that where the plaintiff 

(a) HoMte V. The Thamet Committumen, 3 (b) Vol. I. 299 ; 1 Wm.'8 Saund. 300, (b) n. 
B.& B. 117 ; Rag v. fFelit, 8 Taunt. 129. 
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KringB an action of assault he cannot new assign unless there have been two Exek^er^ 

assaults at least eonmittcd upon him, for the new assignment is an acknow- Norm an 

kdgment by the plaintiff that the defendant has justified one assault There y^j^^^^^^ 

is a distinction between a collateral and a continuous series of pleas. Suppose 

the case of trespass for breaking and entering the plaintiff's close, to which 

the defendant pleads a right of way, and the plaintiff replies extra vican^ the 

defendant will be at liberty to use that replication as an admission of a right 

of way. So, if the plaintiff brought two separate actions for breaking and 

entering his dwelling-house, to one of which the defendant pleads an entry 

under a magistrate's warrant, as in the first plea ; and to the other the same 

plea as to this new assignment, if the jury found a verdict for the defendant upon 

his justification under th^e warrant, he might make use of that record, being 

between the same parties, in proof of the plea in the other action, and show 

by parol evidence that the premises were the same. Take the case of an 

action on a bill of exchange, the consideration for which was goods sold : if 

the defendant plead payment to the count for goods sold, and the plaintiff 

admits that plea and enters tknoUe prosequi^ the defendant would be at liberty 

to show that the consideration of the bill was the goods sold, for which the 

plaintiff has admitted he has been paid. 

Crowder and Ball in support of the rule. It is a fallacy to suppose that 
a new assignment admits the fiicts alleg^ed in the plea. It only amounts to 
this : the plaintiff, in general language, says. You have committed a trespass 
by coming into my house and staying a long time there. Defendant says, I 
suppose you mean when I entered under a warrant to search for goods which 
had been fraudulently removed by my tenant. The plaintiff then says, It is 
not on that account I bring my action, but because you entered at another 
and a different time. In the case first put there is a distinct admission of a 
right of way, and the cause of complaint is, the g^ing out of that way ; but 
here there is not the least connexion in one of these pleas with the other. 
There is no donbt that if the plaintiff brought two separate actions for dif- 
ferent trespasses, and to one of these actions the defendant justified under 
a warrant, and that plea is found for him, the actions being between the 
same parties, the facts found in the one might be used in evidence in the 
other action. But here the plaintiff waives all inquiry as to whether the plea 
to the declaration is a good justification, and goes on to state the real g^und 
of his action. In the other case of an action upon a bill and for goods sold, 
there would not be a conclusive admission of payment for the goods, unless 
that fact were found by a jury. Here there is no admission which amounts 
to a nolle proteqm^ for the plaintiff says, I have not brought my action, and 
never did intend to bring it, for that which you suppose, but for a totally dif- 
ferent cause. 

Lord Abingbr, C. B. — ^This case has been very ingeniously argued ; and 
a doubt was raised in my mind upon a poiQt on which I entertained no doubt 
in the beginning. If, where the plaintiff declares with two separate counts, 
in one of which he distinctly admits certain facts, and a question is raised 
upon the other involving similar facts, it may be a matter of consideration 
iHiether the facts admitted by the first count might not be used in evidence 
of the same facts in the second. If the question had been put to me origi« 

C2 
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nally I should have said, at first, it was douhtful whether they could be. BuC 
I am not prepared to say that a verdict or a distinct admission of a particular 
fact may not be evidence upon another record between the same parties. 
There seems to me, however, a difference in the present case. A new assign- 
ment does not amount to an admission of a fact; it is simply a statement by 
the plaintiff that he does not mean to investigate at all that subject-matter 
to which the defendant's plea applies. Suppose an action of assault, and the 
defendant justifies on the ground that the plaintiff was trespassing on his 
land ; suppose also that before the plaintiff came upon the land the defendant 
had thrashed him ; here the plaintiff would say, I will not go upon that plea» 
and try whether it is your land or not, I commenced by action for another 
assault upon the same day ; and if the defendant plead to this, that the 
plaintiff was then going to the defendant's land, and he was endeavouring to 
prevent him, could the defendant make use before the jury of the admissions 
of the former plea? In point of fact, there is no admission on the record, but 
a mere declaration that the plaintiff does not proceed for that trespass which 
the defendant has justified. Suppose further, a plaintiff has embraced in his 
count several matters, to one of which the defendant has pleaded a justification 
which the plaintiff cannot deny, and he obtains an order to strike that part out 
of the count, and goes to trial upon the other matters, the state of the plead- 
ings will have no reference to the part struck out. Here the pleadings pre- 
vious to the new assignment are in point of fact struck out : the plaintiff says, 
You are mistaken, that is not what I mean to go for ; but I go for this ; 
and defendant has no right to make use of them. 

Parke, B. — ^When this motion was made there was no doubt in my mind ; 
but a doubt has been since raised by the ingenious argument of Mr. ErU. 
J was led into the doubt by taking for granted the position he commenced 
with, viz., that a new assignment admits the truth of the matter pleaded in 
justification. But if the nature of a new assignment be examined, it is suffi- 
ciently clear that its only operation is to admit there is another trespass than 
that complained of, any inquiry as to which the plaintiff relinquishes. It 
amounts to this: I wiU not upon this occasion make any inquiry into the 
truth of the plea ; that is not the cause for which I brought my action. It 
is clear, then, you cannot take this as an admission to prove a subsequent 
state of the pleadings. 



BoLLANO and Gurney, Barons, concurred. 



Rule absolute for a new trial. 



Granger v. Moore. 

Whew a writ of ^HE defendant in this case was in Horsemonger- Lane Gaol, in the 
wSh the theriff custody of the sheriff on a criminal charge, which custody would expire 

inhiVcM^^OT on the following day. 

aerininal clurge 
there It nunecee- 
iitjr for AB order of the. Court upon the sheriff to detain the defendant 



HILAtlY TERM, 1837. 



21 



Hvmfrey moved for an order commanding the sheriff to detain the 
defendant on a writ of capiat, at the suit of the pinntiff. 

> 

Lord Abinger, C. B. — ^There is no necessity for an order of the Court. 
If a writ of captor be lodged with the sheriff, and he afterwards allows the 
defendant to go beyond the prison walls, he may have an action against him 
for not doing his duty. It is a different case where you seek to charge the 
defendant with a proceeding when the cause is pending. 

Humfrey stated that it was the general practice to apply for orders of this 
description, and they were frequently made at Chambers, but he understood 
that in term time it was necessary to make an application to the Court 

Lord Abinobr, C. B. — I am informed by the officer there is no such rule 
in this Court I have sent to ascertain the practice in the Court of King*s 
Bench ; and they report that the rule applies to persons in the custody of the 
marshal ; but that is a different case from this ; here the defendant is in the 
custody of the sheriff himself, and I cannot conceive upon what principle the 
sheriff should have an order of the Court 

The other judges concurred. 



Bjrchequen 

GliANOBB 

V. 

MOORB. 



Field v. Hemming. 



ASSUMPSIT h^ payer against maker of a joint and several promissory 
note, dated the 10/^ day of November. The defendant pleaded that he 
did not make the note. Previously to the trial the plaintiff had obtained a 
judge's order to admit the handwriting to the note, pursuant to R. H. T., 
4 W. 4., 20, but in the notice he had described the note as " a joint and 
several promissory note made by the defendant and one T. Bonaston, for 
200/., payable to the plaintiff on the 10<A day of October. The defendant's 
attorney at first refused to admit the handwriting, but afterwards consented 
to an order for that purpose. At the trial before Lord Abinger^ C. B., at the 
last sittings in Middlesex, the plaintiff produced the note, and the judge's 
ordery but gave no evidence of the defendant's handwriting. It was then 
objected by the defendant's counsel that an admission of a note described 
to be made on the 10/A of October , was no evidence of the note set out in 
the declaration. A verdict was found for the plaintiff for the amount of the 

note, with liberty to move to enter a nonsuit 

Humfrey now moved accordingly, and contended that there was no evidence 
to support the plaintiff's claim. The defendant had only admitted the hand- 
writing to a note made on the 10^ of October. The judge had no power to 
make an order for the admission of any document except that which was 
specified in the notice. 

Lord Abinger, C. B. — It appeared that the promissory note was annexed 
to the notice ; the defendant must therefore have known the particular note, 
the handwriting to which he was called upon to a«lmit; consequently there is 



In a Dotie* to ad* 
mit the handwrit- 
ing to a pninis* 
■ory not* whieh 
was annezad to 
the notice, the 
note was de- 
■cribed at bcar- 
Inj date the lOth 
e/Oefeterinaiead 
of ibe loth of N»- 
vnAer. Thede- 
timdant eooaent- 
ed to an order fbf 
the admiaekia of 
the handwriting 
of the note de- 
scribed in thai 
notice ; at the 
trial no evidence 
wasprodaoed bui 
thia order. A 
verdict having 
been found for 
the plaintilf. the 
Court reftiMd a 
rule to eet aside 
the verdiet 



22 



TERM REPORTS in the EXCHEQUER. 



Exchequer, 

FiBLD 

V, 

Hsmaifa. 



no ground for saying he was misled. The question seems to be, whether or 
no the plaintiff is at liberty to show a mistake. Suppose a person upon 
receiving ten pounds gives a receipt for twenty, may he not shew that he has 
received but ten ? The intention of the defendant was to admit the hand- 
writing to a promissory note, the original of which was annexed to the notice. 



Rule refused. 



Wallis t?. Day and another. 



PUintiirutiffned 
the good-wilfof 
hit buaineu m a 
carrier to defend^ 
ants, and cove> 
nanted with them 
not to carry on 
trade on hie own 
account dwing 
life, and also to 
aerrn defendnntt 
for life, and da- 
fendantA nove- 
naotfd with 
plaintiff to nay 
nim a certain 
weekly eum ;— 
Eeld, that the 
contract not to 
trade during life 
waa legaL 

When a deed 
eontiina ae- 
▼eral indepen- 
dent oovenanca, 
aome of which are 
illegal and void, 
the others may 
nevertheleaa m 
enforced. 



PJ OVEN ANT.— The declaration stated that by a certain indenture made 
between the plaintiff of the one part, and defendants of the other part, 
(profert) for considerations therein mentioned, the defendants did for them- 
selves, their heirs and executors, jointly and severally covenant, promise, and 
agree to and with the plaintiff, his executors, administrators, and assigns, 
that they the defendants, or one of them, their, or one of their heirs, 
executors, or administrators, should and would well and truly pay, or cause to 
be paid, unto the plaintiff, his executors, administrators, and assigns, for the 
terms of fifleen years, to commence from the day of the date of the said 
indenture if the plaintiff should so long live, the weekly sum of 2L Ss, lOd, 
of lawful money of Great Britain, free from all taxes and other de- 
ductions whatsoever : the first weekly payment thereof to begin and be 
made on the lOth day of July next ensuing the date of the said inden- 
ture: averment that plaintiff had well and truly performed, fulfilled, and 
kept all things in the said indenture contained on his part and behalf to be 
performed, fulfilled, and kept ; and although fifteen years from the day of 
the date of the said indenture have not yet elapsed, yet the said plaintiff saith 
that the said defendants have not, nor hath either of them paid or caused to 
be paid to the said plaintiff the said weekly sum of 2/. 3;. lOcf., but have 
neglected and refused so to do ; and there is now due and owing to the said 
plaintiff a large sum of money, to wit, the sum of 89/. 9^. of the weekly 
payments aforesaid, for eighteen weeks before the commencement of this suit, 
elapsed, and up to, and ending on the 22nd day of October^ in the year of 
our Lord 1836. The defendants craved oyer of the indenture, which was as 
follows : — ^This indenture, made the Stk day of July^ in the year of our Lord 
1830, between William Day^ of WaUoken^ in the county of Norfolk^ wagoner, 
on the one part, and Edmund Clemenson^ of Saint Ives, in the county of 
Huntingdon^ wagoner, and Jamei WalliSj of Saint Ives aforesaid, wagoner, 
of the other part : whereas the said James Wallis hath for many years past 
carried on the trade or business of a carrier from London to Saint Ives^ and 
from thence to Wisbech ; and whereas the said James fFallis hath agreed with 
the said William Day and Edmund Clemenson for the sale, disposition, or 
relinquishment to them of the said trade or business of the said James Wallis 
upon the terms and conditions hereinafter expressed; now, therefore, this 
indenture witnesseth, that in pursuance of the said agreement, and in consider- 
ation of the covenants, stipulations, and agreements hereinafter contained, on 
the parts and behalves of the said William Day and Edmund Clemenson^. 
and in consideration of the sum of 10^., of lawful money of England^ to the 
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said JameM WaUU, in and at, or immediately before the execation of tbeaa Esekeqvtr. 
presents, well and truly paid by the said William Day and Edmund wIlus 
CUmemon^ (the receipt whereof is hereby acknowledged,) he the said Jame9 ^ ^v. 
WaUia hath granted, bargained, sold, assigned, relinquished, and quit- 
claimed, and by these presents doth grant, bargain, sell, assign, relinquish 
and quit-claim unto them, the said WiUiam Day and Edmund Clemenson^ 
their executors and administrators, all and singular the good-will, interest, 
and advantage of the connexions and customers whatsoever, which the said 
Jamet WaUU now hath in or concerning the said trade or business of a 
carrier from London to Saint IvtM^ and from thence to fFUbech^ as the same 
hath been and now is carried on, exercised, or enjoyed by him the said Jamf« 
Wallit ; and all the estate and interest of the said Jam^9 Waliis therein ; to 
have, hold, and enjoy the said good-will, trade, or business, and other the 
premises hereinbefore assigned, or otherwise assured, or intended so to be, 
onto and by them the said WiUiam Day and Edmund ClemenMon^ their 
executors, administrators, and assigns, to and for their own proper use, 
bmefit^ and advantage. And the said James WaUi$^ for the considerations 
hereinbefore expressed, and in consideration of the covenants hereinafter 
contained on the parts and behalves of the said William Day and Ed' 
mund Clememon respectively, doth hereby for himself, his heirs, executors, 
and administrators, covenant, promise, and agree with and to the said 
fFUliam Day and Edmund CUmenson^ their executors, administrators, and 
assig^ns, by these presents in manner following ; that is to say, thai he the 
said Jamet Wallis shall notj nor will at any time from henceforth^ during 
the term of his natural life, either by or for himself or for or with any other 
person or persons whomsoever in trust for him, or to or for his use, benefit, 
or advantage, set up, exercise or in any sort or manner howsoever use or 
follow the trade or business of a carrier, except as hereinafter is excepted. 
And further, that he the said James Wallis shall and will from time to time, 
and at ail times hereafter, during the term of his natural life, to the utmost 
of his power, promote and encourage the customers and connexions in trade 
of him the said James Wadlis being or becoming the customers of the said 
William Day and Edmund Clemenson in the said trade or business ; and 
that it shall be lawful for the said William Day and Edmund Clemenson 
from time to time, and at all times hereafter, to wait upon all or any of the 
present customers or customer of him the said James fVallis, in the name of 
the said Jam/es Wallis, as often as they or either of them shall think fit, or 
find occasion so to do. And moreover, that the said James Wallis shall and 
will from henceforth, during the term of his natural life, well, truly and faith- 
fully serve the said fVilliam Day and Edmund Clemenson as an assistant in 
the said trade or business of a carrier, and diligently attend to the business 
and concerns thereof during the usual hours of business ; and shall not nor 
will do any wilful damage or injury to the said William Day and Edmund 
Clemenson, nor knowingly sufier the same to be done without acquainting 
them the said William Day and Edmund Clemenson therewith. And this 
indenture further witnesseth, that for the considerations hereinbefore ex- 
pressed, and of the covenants hereinbefore contained, and in consideration of 
the good and faithful service of the said James Wallis as aforesaid, they the 
said WiUiam Day and Edmund Clemenson do hereby for themselves, their 
heirs and executors, jointly and severally covenant, promise, and agree to 
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Exchequer* and with the said James Wallisy his executors, administrators, and assigns^ 
\vX][^ in the manner following; that is to say, that they the said fFilliam Day and 
^'^ Edmund Clemenson^ or one of them, their, or one of their heirs, executors^ 

* or administrators, shall and will well and truly pay or cause to be paid unto 
the said Jamts WaJlXUi his executors, administrators, and assigns, for the 
term of fifteen years, to commence from the day of the date hereof, if the said 
James Wallis shall so long live, the weekly sum of 2/. 3». lOd. of lawful money 
of Great Britain, free from all taxes and other deductions whatsoever ; the first 
weekly payment thereof to begin and be made on the 10/A day of July next 
ensuing from the dates of these presents ; and in case of the death of the said 
James Wallis on any day before any weekly payment of the said sum of 
2/. 3j. 10c?. shall become due, then a proportionate part of the said weekly 
sum of 21, 3^. lOd., to be computed from the end of the week immediately 
preceding the day of the decease of the said James Wallis ; and if the said 
James Wallis shall be living at the expiration of the said term of fifteen years, 
then the said William Day and Edmund Clemenson^ or one of them, their, 
or one of their heirs, executors, or administrators, shall and will well and 
truly pay, or cause to be paid unto the said James Wallis^ his executors, 
administrators and assigns, for and during the then remainder of the natural 
life of the said James Wallis, the weekly sum of II, 8s, \0d. of like lawful 
money, free from all taxes and other deductions whatsoever ; the first weekly 
payment thereof to begin and be made the first Saturday immediately afler 
the expiration of the said term of fifteen years ; and in case of the death of 
the said James Wallis before any weekly payment of the said sum of 
1/. 8^. lOd. shall become due, then a proportionable part of the said sum of 
]/. Ss. lOd, to be computed from the end of the week immediately preceding 
the death of the said James Wallis, 
Demurrer and joinder. 

F. Kelly, in support of the demurrer. — The effect of this covenant being to 
restrain the plaintiff from trading at all during his life, is a general covenant 
in restraint of trade, and therefore void. The covenant is absolute and 
unconditional, and it would be no defence to say that the plaintiff had not 
performed any service. If the service were the only consideration it might 
be otherwise ; but here is a covenant not in consideration merely of another 
covenant affirmative in its nature, but in consideration of several things, some 
affirmative and some negative. If a covenant on one part be negative, and 
an affirmative covenant on the other part be in consideration of the per- 
formance thereof, though the negative covenant be broken, yet the affirmative 
covenant ought to be performed, Hunlocke v. Backlowe (a). The plaintiff 
expressly restrains himself from trading during his natural life. [Lord 
Jbi/iger, C. B. — Is it not lawful for a man to contract to serve another 
during his life ? Parke, B. — Suppose a covenant on the one part not to 
marry during life, and in consideration thereof a covenant to allow one 
hundred pounds during life, could it be said that such a covenant is void ?] 
It is clearly established that in order to support a restraint of this description 
it must be reasonable, and founded on an adequate consideration, Chesman 
V. Nainby (6), Homer v. Ashford (c), Young v. Timmins (d) ; but here is 

(a) 2 WiD.'B Saund. 155 (a). (c) 3 Bing. 322. 

(6) 2 Str. 73U. (rf) 1 Y. 6c J. 331. 
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tn dwolttle covenant on the part of the plaintiff not to cany on business Bjeeheqmr. 

during lile, and the defendants covenant to pay him a sum of money. If, Wallm 

therefore, the defendants left off trade the plaintiff would be compelled to J''nMh^i. 

remain idle all his life. So if the defendants were to become bankrupt, and 

unable to pay the money, the plaintiff would nevertheless be bound to perform 

hk covenant, though he should receive no part of the consideration. The 

plaintiff then is entirely at the mercy of the defendants ; the agreement is 

productive of no advantage to him, and the public are deprived of his labour. 

In Homer v. Graves (e), the defendant, a moderately- ski lied dentist, cove- 

tianted that he would abstain from practising over a district of 200 miles in 

consideration of receiving instructions, and a salary from the plaintiff deter* 

minable at three months' notice, and this was held unreasonable and void. 

Tmdalf C. J., in delivering judgment in that case, says, '* We do not see how 

a better test can be applied to the question, whether reasonable or not, than by 

considering whether the restraint is such only as to afford a fair protection to 

the interests of the party in favour of whom it is given, and not so large as to 

interfere with the interests of the public. Whatever restraint is larger than 

the necessary protection of the party can be of no benefit to either — it can 

only be oppressive, and if oppressive, it is, in the eye of the law, unreasonable. 

Whatever is injurious to the interests of the public is void on the grounds of 

public policy. ** In former times the judges spoke of these agreements with 

great disapprobation. Hall^ J., says (2 H. 5. ful. 5), ** A ma intent vous 

pnrres aver demurre snr luy que le obligation est void, eo que le condition est 

encountre common ley, et per Dieu si le plaintiff fuit icy, il irra al prison tanq; 

ust fait fine au Roy.** And in Mitchell y. Reynolds (/) Parker^C. J., said 

he thought the occasion excused the vehemence of HcUL Bunn v. Guy (g) 

b most favourable to the other side, but that case does not touch the principle 

that when the covenant is in general restraint of trade it is void. If then 

the covenant is void, it avoids everything that is given in consideration of it. 

fFightman^ in support of the declaration. — The question is, whether if 
there are several independent covenants, one of which is void at common 
law, the plaintiff may not recover upon the others. A distinction has been 
taken between contracts illegal by statute, and illegal at common law. If 
illegal by statute, the contract is altogether void ; but if illegal at common 
law, the Court must separate the one part from the other. Pigofs case (A), 
Nf/rton y. Simmes (i), Fetherston v. Hutchinson (j), Newman v. Neto^ 
man (ife). Greenwood v. Bishop of London (I), 

But this contract is not illegal. The result of the authorities is, that 
contracts in general restraint of trade are bad in law, as beinf, contrary to 
public policy ; but if there be any qualification of the restraint, the contract is , 

good if founded on an adequate consideration. In the present case there is 
no absolute restraint from trading, but the plaintiff is confined in his mode of 
carrying on business, he is only to carry it on as assistant to the defendants. 
The public has the full benefit of his talents if he chooses to exercise them, 
and he is provided for during his life. In Young v. Timmins there was no 

(e) 7 Bbg. 735. (0 Hob. 14. 

(/) 1 P. WUl. 181. 0) Cro. Elii. 199. 

(S)A1L 190. (*) 4 M. & a 66. 

(*) 1 1 Rep. 27 (ft). (0 5 Taunt. 727. 
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Esekequer, adequate consideration ; but in the present case the defendants are at all events 

^^if^^^ bound to pay plaintiff for the whole of his life, and admitting it to be a 

V, partial restraint, it is founded on an adequate consideration. 

OAir& another. 

F. Kelly, in reply. — A contract to serve for the whole term of life is con- 
trary to public policy; tlie parly ties himself up and deprives himself of the 
reward of his diligence and perseverance. This is in effect a covenant a^nst 
a statute, for in Mitchell v. Reynolds it is said that restraints in trade are in 
direct infringement of magna charta. The cases cited are different from this, 
for here you cannot separate the legal from the illegal part, — it is a contract to 
pay a sum of money in consideration of three different things, — it is impossible 
to say how much is the consideration for relinquishing the business, how 
much for the services, or how much for the trade. 

Cur. adv. vult. 

Lord Abinokr now delivered the judgment of the Court This was an 
action on a covenant, by which the defendants bound themselves to pay the 
plaintiff a weekly sum. The defendants craved oyer of the deed, by which it 
appeared that the plaintiff had been a carrier, and that the defendants being 
desirous of setting up that trade, entered into a contract with the plaintiff to 
purchase the good-will of his business, and to take him into their service at a 
weekly salary, and the plaintiff covenanted with the defendants to refrain 
from carrying on the business of a carrier on his own account during his 
life. The defendants after setting out the deed demurred, on the ground 
that as the covenant in restraint of trade was illegal, the whole contract 
was void, and no action could be maintained. We cannot however accede to 
that proposition. If a party make several covenants, one of which cannot be 
enforced, he is not precluded from performing the others, and in the present 
case the defendants might have maintained an action against the plaintiff for 
not rendering them the services, there being nothing illegal in that part. In 
answer it is said, that as the contract is to serve for life, it is illegal. There is 
no authority for that position, and I know of no principle that makes it so : on 
the contrary, my brother Parke has referred me to a case in Viner (m), in 
which it is laid down, that in order to maintain an action against a person who 
contracts to serve for life, the contract must be by deed. In the course of 
the argument it was doubted whether a contract to carry on partnership, and 
not trade during that partnership, would not be illegal. This Court has 
decided the reverse in the case of Wickens v. Evaru (n). There the contract 
for life was binding, and there is no authority for saying that if a party enter into 
a contract to serve for life with a partner, and to restrain himself from being a 
partner with any other firm for life, such contract is, bad. The judgment of 
the Court in favour of the plaintiff is sufficiently sustained by the authorities 
cited, and especially Mitchell v. Reynolds. The rule of law is this, that a 
contract in general restraint of trade is void, as being against the policy of 
the law ; but if the contract be made upon sufficient consideration, and the 
public gain some advantage, it will be good ; in other words, where there is 
a naked contract without any consideration by which a party binds himself 

(m) Via. Abr. Muter & Servant (m) 5. (n) 3 Y. & J. 318. 
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\o refrain from canying on trade any where, it is void in kw ; but siich a 
DODtnct may be made mider circamstances which show that the public haye a Walub 
pxxl consideration by such contract. Suppose a man engaged in trade is v- 

desirous, when old age approaches, of selling the good-will of his business, he 
may bind himself to enter into the service of another, and to trade no more 
on his own account : so long as he is able, he is bound to render his services, 
ind it cannot be said to be a contract in restraint of trade when there is a 
contract to serve another for life. Upon these g^rounds we think there is a 
mfficicnt consideration to take this case out of the general rule. 

Judgment for plaintiff. 



LiNDUS V. Pound. 

TLfJNSEL showed cause against a rule obtained by Hwnfrey calling on i^^ w&ecmd mie 
the defendant to show cause why the demurrer to the second count of jlSjJ'iJ^'uio 
the declaration should not be set aside for irregularity. The objection was •p«xUiMtof». 

neral denmnvn ; 

that the matter of law intended to be arirued was not stated in the margin of bat ir the dcaur- 
the demurrer, as required by the second rule of H. T., 4 W. 4. Mansel ii7nmJSaiutf- 
contended that the rule was never intended to apply to a special demurrer, to'the momIm!^ 
tnd it had been so decided at Chambers. In the case ofNeek v. Kent, which ^f^^ 
was a demurrer to a replication de injuria^ Palteson^ J., said that it was 
considered that the rule only applied to general demurrer. There was also a 
ease of Mabbot v. Allen at Chambers, in which a like decision was given. 

Parks, B. — ^The rule applies as well to special as to general demurrers. 
If the demurrer be special, it is sufficient to refer in the margin to the matter 
specially assigned as causes of demurrer. 

Rule absolute. 



Lad v. Lynn. 

T^HE first count of the declaration alleged that differences existed between the a oonntorpwt of 
defendant and his wife Martha^ and that they were living apart from each tfc^nittSh a 
other, and it was desired by them, and particularly by the defendant, that they i^^STtoantiUe* 
should continue to live separate, and that a deed of separation should be SJJ ^fJ^STod^fOT* 
prepared, and for effecting such desire and purpose it was expedient and theeofuofh. 
necessary that some person should join and become a party for the said 
Martha^ and thereupon, in consideration the plaintiff would join and become 
1 party to such deed as such trustee, the defendant promised to pay the 
plaintiff such costs as he might and should reasonably incur in arranging the 
proper terms of the deed, and in causing a proper deed to be prepared and 
iettied on his part as such trustee, and in the execution thereof by him. 

Avermeni : that plaintiff caused a formal deed of separation to be pre- 
pared on his part as such trustee, which he executed; that the costs thereof 
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amounted to a large sum of money, but the defendant had not paid the same* 
There were also counts for money paid and money due on an account stated. 
At the trial before Lord Abinger^ C. B.» at the last sittings in Middlesex^ it 
appeared that a separation had taken place between defendant and his wife, 
and that a formal deed of separation was prepared by the attorney of the 
defendant and sent for perusal to the attorney of the plaintiff, who acted a» 
the trustee of the defendant's wife. The defendant had paid 4/. to the 
plaintiff's attorney as the cost of perusing the deed. The action was brought 
to recover the expenses of a counterpart of the deed, and also of money 
advanced by the plaintiff to the defendant's wife before the first instalment 
under the deed of separation became due. It further appeared that the 
defendant had turned his wife out of doors, and had given notice to the 
plaintiff and his attorney not to give her credit. It having been objected 
that the action was not maintainable, the learned judge nonsuited the 
plaintiff, with liberty to move to enter a verdict for such sum as the Court 
should think fit. 



Sir F. Pollock now moved accordingly. Admitting it to be doubtful 
whether, under tlie circumstances, the plaintiff can recover for the money lent 
to the wife, he is clearly entitled to recover the costs of the counterpart of the 
deed of separation. That deed was necessary for the wife's security, and the 
plaintiff, who was a trustee, was entitled to have a counterpart for the 
purpose of protecting her interest. When a husband went abroad, leaving 
his wife, and she died in his absence, it was held that a third person, who 
volimtarily paid the expenses of her fimeral, might recover the same from 
the husband ; Jenkins v. Tucker (a). 

Lord Abinger, C. B. — A counterpart of a deed of separation is not a 
necessary. The term necessaries means that which is requisite for the 
sustenance or protection of the wife. 

Parke, B. — The deed of separation is not a necessary, and if so, it becomes 
a question whether the husband is liable on his particular contract ; but here 
it appears from the evidence that he has disclaimed all liability. 



Rule refused. 



(a) 1 H. Blac. 90. 



Hemming v. Crisp. 



In an action for HpUIS was an action for goods sold and delivered. The plaintiff by his 
plaintiff by his particular claimed the sum of 14/. 15^. 6d. for goods sold to the defend- 
ed a turn'ror* ant on the 6th of January, 1836. At the trial before the under-sheriff of 
SSShSjw* Middlesex^ the plaintiff gave evidence of goods supplied by him on the 28/fe 

ary. The eri- 

dence produced 

was of goods sold in the month of Maif, and it appeared that the defendant had dealt with the plaintiff for 

six mootha previous to that period, but all goods had been paid for up to the month of May. A verdict 

having been fbnnd fur the plalntiff« the Qoati refused a rule to set aside the verdict on the ground that de- 

linidaBt was misled. 
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•/ May^ and it further appeared that the defendant had been in the habit of 
dealing with the plaintiff for six months prior to that period, but all those 
goods had been paid ibr. The jury having found a verdict for the plaintiff 
for the whole amount,-^ 

Humfrey moved to set aside the verdict, on the g^und that the plaintiff 
could not recover under his particular. The question was, whether the 
plaintiff had been misled ; Millwood v. Walker (a). Green v. Clark (6). 
Here the defendant came to meet a case of goods supplied in January^ and 
he had witnesses to prove that he was not in town at that time. 

Parkk, B. — The defendant must have known when the goods were 
delivered, and could not therefore have been misled by the particular. 

Alderson, B. — ^There are frequent applications at Chambers for the 
plaintiff to give dates, and if the date of a particular is to be construed with 
such strictness it will amount to compelling a party to be nonsuited. 

Rule refused. 



ExcKequtr 
Hbhminq 

V. 

Cribp. 



(a) 2 Taunt. 224. 



(6) 2D.>wLP.C. 18. 



Lambeth v. Norris and another. 



A SSUAfPSlT for use and occupation. At the trial before Gumey^ B., at 
the last sittings in Middlesex^ it appeared that certain premises had 
been demised by indenture under seal to a person of the name of Turner^ who 
bad since become bankrupt, and that the defendants were his assignees. 
After the lease was granted to Turner^ he was desirous of certain alterations 
and additions on the premises, and it was agreed between him and the lessor 
that the latter should lay out 250Z. in making the required alterations and 
additions, and that Turner should pay an increased rent of 10/. a year. The 
alterations consisted of erections upon part of the ground demised, and also 
of work done to buildings standing at the time of the demise. The increased 
rent was paid by the lessee up to the time of his bankruptcy. After the 
bankruptcy the defendants, as assignees, took possession of the premises, 
but refused to pay the increased rent, for which the present action was 
brought. The learned judge nonsuited the plaintiff, with liberty to move to 
enter a verdict for him. 



iiMd 



The 

niMtdami 
mmder ttmlf' 
quired Uie 
to nake oertaia 
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aaiigneee took 
fOMeasion or Uie 
prem t net .■— Htld, 
that theaaaig-i 
neet were not li- 
able for Uie in- 
creased rent. 



Ckannell now moved accordingly. The agreement for the payment of the 

idditioiiai tent operated as a surrender and a new demise of that part of the 

premises on which the alterations were made. In the case of Hoby v. 

Roebuck (a), the original party to a contract like the present was held liable, 

«nd that decision is recognised in Donellan v. Read (6). As the defendants 

Viive taken possession of the premises they have adopted the contract, and 

are liable for the additional rent 



(«) 7 Taunt. 157. 



ib) 3 B. & Adol. 899. 
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Lord Abihokh, C. B. — The premises are held by a demise mider seal, and 
there is a separate contract by which the tenant binds himself to pay an 
additional rent. He does not hold the premises under that contract, but 
under the lease. As the lease is not by parol, the only remedy is a^inst the 
party to the original contract. 

Parke, B. — This contract does not amount to a surrender of the lease by 
operation of law ; and a new demise of the premises at an increased rent. 

Rule refused. 



Charington V. Meatheringham and another. 



A statute pro- 
vided that if an 
action tliould be 
broDght againit 
any peraon for 
any thing done in 
purtnanee of that 
Act, and the 
plaintiff biHiome 
nonsuit, the de- 
fendant thonld 
recover treble 
costs. In acase 
within this Act 
the plaintiff be- 
came nonsuit, 
and afterwards 
and Itefore the 
sittings of the 
Court in banc 
the statute was 
repealed ; — Htldt 
that the Court 
eould not award 
treble oosts. 



HTHIS was an action for irregularities committed by the defendants in 
levying distresses for poor-rates and highway-rate. At the trial before 
Lord AhingeTy C. B., at the Spring Assizes for Northamptomhire^ the 
plainti£f was nonsuited. The master on taxation allowed the defendants 
treble costo under the 43 Eliz. c. 2, s. 19, and the 13 Geo. 3, c. 78, s. 82. A 
rule was obtained last term for the master to review his taxation, which was 
made absolute (a). 

N, R, Clarke now moved to discharge that rule, and for the master to 
review his taxation. He stated that when the former rule was argued it was 
supposed the 13 Geo. 3, c. 78, had been repealed when the trial took place, 
but it had since been discovered that the 13 Geo. 3, c. 78, was not repealed 
until after the day of trial, though before the sittings of the Court in banc. 
The question then was, whether the defendants were not entitled to treble 
costs, as that act was in force at the time the nonsuit took place, although 
it was repealed before the time of signing judgment. 

Miller and Hurlstone shewed cause. — ^The defendants can only recover 
these costs by a judgment of the Court ; but at the time the Court gives its 
judgment, the 13 Geo. 3. c. 78 (6), is repealed by the 5 and 6 W. 4, c. 50. 



i 



» Ante, Vol.2. 

[b) 13 Geo. 3, c. 78, i. 82. And be it 
further enacted. That if any action or luit 
■hall be commenced against any person or 
persons for any thinj; done or acted in pur- 
suance of this Act, then and in every such 
case such action or suit shall be commenced 
or prosecuted within three calendar months 
after the fact committed, and not afterwards, 
and the same and every such action or suit 
shall be brought within the county whtfre the 
fact was committed, and not elsewhere, and 
the defendant or defendants in eveiy such 
action or suit shall and may plead the gene- 
ral issue, and give this Act and the special 
matter in evidence at any trial to be had 
thereupon, and that the same was done in 
pursuance and by the authority of this 
present Act ; and if the same shall appear to 
have been so done> or if any such action or 



suit shall be brought after the time limited 
for bringing the same, or be brought or laid 
in any other place thau as aforementioned^ 
then the jury shall iind for the defendant or 
defendants ; or if the plaintiff or plaiotiffi 
shall become nonsuit, or discontinue his, her, 
or their action after the defendant or defend- 
ants shall have appeared; or if upon de* 
murrer judgment shall be given agamst the 
plaintiff or plaintiffs, the defendant or de- 
fendants shall and may recover treble costs, 
and have the like remedy for recoverr there- 
of, as any defendant or defendants bath ot 
have in any other cases by law. 5 and 6 W. 
4. c. 50, s. 109. And if a verdict shall be 
found for such defendant, or if the plaintiff 
iu such action or suit shall become nonsait* 
or suffer a discontinuance of such adioai er 
if upon any demurrer in tuch action judf^ 
ment shall b9 given for the defendant tseie- 
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11i« right to treble costs does not attach upon the nonsuit, which is a mere Exekequtr. 

lad reported to the Court, who deliver their judgment accordingly. Where CBAxiMOToif 

proceedings were taken against a debtor, under the compulsory clauses of an 

insolvent act, and the case standing over until the next sessions, those clauses 

were in the mean time repealed* on motion for a mandamus to the justices 

to proceed to g^ve the debtor his discharge, the jurisdiction having attached 

before the clauses were repealed, the Court said that nothing was more clear 

than that the jurisdiction was gone, and they observed that even offences 

committed against the clause while in force could not have been punished 

without a special clause to allow it ; Miller » case (c). Where an ofience was 

committed against a particular act, which before the trial was repealed by 

another act, which substituted a different punishment, the judges were of 

opinion that the prisoner could not be punished under either statute ; Rex v. 

Mc, Kenzie {d). The several decisions on the Bankrupt Act, 6 Geo. 4. c. 16, 

shew that after a statute is repealed it is the same as if it had never existed ; 

Suriees v. Allison (e), Maggs y. Hunt (f)^ Kay v. Gordon (g). If the 

right to treble costs attached upon the plaintiff's non-appearance in Court, the 

defendants would have the same right, supposing the plaintiff had died after 

the nonsuit, but before signing judgment ; but that is not so, Dowbiggin v. 

Hcarison (A). Since the new rules the judgment must bear date the day it is 

signed, and there would therefore be error on the record, since it would 

appear that the Court had g^ven judgment for treble costs aAer the 13 Geo. 

3, c. 78, was repealed. [Parks, B. — Is it necessary that the judgement 

should be entered upon the record for the treble costs ?] It would seem from 

the ibrm given in Tidda Appendix that it has been the practice to do so. 



N, R. Clarke^ in support of the rule. — ^The defendants acquired a right to 
treble costs at the time of the nonsuit, and as tlie right has once attached, the 
Court are bound to g^ve judgment for them. If it were not so the most 
•erioQs inconvenience would follow : various statutes have been repealed, which 
afforded protection to persons who acted under them ; and the repealing 
statute has only provided for any act done under it; and not for any act 
done under the statute repealed. The legislature, however, could never have 
intended that a party should be deprived of the protection which the repealed 
statute provided for him. It is only necessary to refer to the 3 Geo. 4, 
c. 126, which repealed the General Turnpike Act, and the 5 and 6 W. 4, c. 63, 
which repealed the 4 and 5 W. 4, c. 49, relating to weights and measures, 
[liord Abinoer, C. B. — An act done may be justified by a statute in force at 
the time the act is done, though the other intentions of the legislature may 
not be carried into effect after the statute is repealed.] Suppose a party had 
pleaded the general issue by virtue of an Act which authorised him to do so, 
and to give the special matter in evidence, and that act is afterwards 
repealed, if the proposition contended for on the other side be correct, he 
would be precluded from giving the special matter in evidence. [Lord 



is, thMBt aad in any of the cases aforesaid, 
neh dafendast shall have cost*, as between 
a l t is u cy and client, and shall have such 
wtmmdj tot iccovering the same as any 
rfiftsidsnt may have for his or her costs in 
asf o^ar easa by law. 



(c) 1 W. Black, 451. 

(d) 1 R. & R. 429. 

e) 9 B. & C. 752. 

/) 4 Bingh. 212. 

si) 6 Biugh. 582. 
(A) 10 B. & C. 480. 
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Exchequer, Abingbr, C. B. — Suppose a man do an act in America which is justified by 
CiuRii«oTON ^6 Iftw there, and which law gives a particular protection ; if sued in this 
country he would be justified here, but he could not claim that protection.] 
The 7 Jas. 1, c. 5, which gave protection to officers acting under it, was only 
a temporary act, and expired at the end of seven years : at that time there 
was no statute of limitation, so that the protection afforded by the statute 
of James ceased when it expired. As to the cases under the bankrupt law, 
they wholly turn upon the construction of the statute. [Parke, B. — Are 
there not some cases as to whether the costs of a nonsuit are proveable under 
a commission issued after the time of trial, but before signing judgment?] 
The cases are rather conflicting ; Thurste v. Mead (t), fVatts v. Hart (j)^ 
Brough v. Hancock (^), Scott v. Ambrose (/). In Walker v. Barnes (m), 
the plaintiff became bankrupt after verdict for defendant, and before judg- 
ment, and it was held that a subsequent certificate was no bar to an execution 
against the plaintiff after judgment, for costs of the action. And the same 
point was decided in the case of Bier v. Moreau (n). 

Cur. adv. vulL 



Lord Abinger, C. B. — On a subsequent day stated, the Court were of 
opinion that they had no power to inward treble costs. Judgment of nonsuit 
was in form pronounced in term, and at that time the 13 Geo. 3, c. 78, was 
repealed. Though a party may have protection afforded him by a Statute, it 
does not follow that his right is to be extended to a penalty. The statutes 
which give costs upon a nonsuit (o) require judgment in form to be given. 
As these costs are in the nature of a penalty, the Court ought not to extend 
the construction of the act. 



(i) 5 F. R. 365. 
r/) 1 B.&P. 134. 
^/k) 5 M. & P. 678. 
[0 3 M. & S. 326. 



Rule discharged. 

(m) 1 Taunt. 778. 

(n) 4 Bing. 57. 

(o) 23H.8,c. 154Jac.; I.e. 3. 



To an action by 
Indorsee axaintt 
an acceptor of a 
bin of exchange, 
defendant 
pleaded that after 
the bill became 
due he was ready 
and willing, and 
tendered and 
offered to imy the 
amount or the 
bill and interest: 
—Htid bad on 
demurrer. 

when a bill be- 
oomes due the 
acceptor goes to 
the holder's 
house and cannot 
find him. but 
afterwards meets 
with him and 
tenden the moneyi 



Poole v. Sumbridge. 

ydSSUMPSIT by indorsee against acceptor of a bill of exchange for 
16/. Os. 4^. Plea, that afler the making of the promise in the decla- 
ration mentioned, and after the said bill of exchange became due and pay- 
able, and before the commencement of this suit, to wit, on, &c. the defendant 
was ready and willing, and then tendered and offered to pay to the plaintifiT 
the sum of 16/. 0^. 6c{., being the amount of the said bill, together with inte- 
rest for the same, from the day when the said bill became due and payable, 
to the day of the tender of the said sum ; to receive which of the defendant 
the plaintiff then wholly refused : And the defendant further saith, that he 
hath always, according to his said promise, from the time the said bill of 
exchange became due and payable, been ready and willing, and still is ready 
and willing, to pay to the plaintiff the amount of the said bill of exchange, 

■ach a plea of tender would be good. 
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"^RriUi interest as aforesaid ; and he now brings into Court the sum 
l6Lih.6d. ready to be paid to the plaintiff, if he will accept the same. 
Demurrer and Joinder. 



of 



Humfrey^ in support of the demurrer, referred to Hume v. Ptploe (a), as 
an authority to shew that a tender, afler the day of payment, could not be 
pleaded to an action against the acceptor of a bill of exchange. 

JL F. Riehardtf in support of the plea. As the law at present stands the 
fpreatest inconvenience would arise if the acceptor of a bill were not permitted 
to plead a tender. The holder may proceed agamst the acceptor without 
making any application for payment ; and if he has no mode of protecting 
himself by making a tender he may always be liable for costs to any holder 
«f the bill who may wish to obtain them. [Parke, B. — By accepting the 
bill he has bound himself to pay with or without notice, and it is his business 
to find out the holder and pay him.] In ancient times no indorsement was 
Talid without notice to the acceptor, but since the custom of notice has been 
discontinued the acceptor has no means of knowing in whose hands the bill 
is. T^e question is, whether it is sufficient to plead a tender in the way it 
is pleaded here. Hume y. J^eploe was decided on the authority of Gilet 
T. Hariit (b) ; and the objection there was, that the plea only averred a rea- 
diness to pay from the time of making the tender ; and Lord Ellenborough 
aslcB, if there was any case where an averment of touts tempi prist was 
not holden to be necessary in a plea of tender. The present case is different, 
for here it is expressly averred, that the defendant has always, according to 
his said promise, from the time the said bill of exchange became due and 
payable, been ready and willing, and still is ready and willing, to pay the 
amount of the said bill. Johnson v. Clay (c), which was an action of cove- 
nant for rent, governs the present case, since there is the same liability to 
pay rent on the day when it becomes due as to pay a bill of exchange. In 
that case the Court did not entertain a doubt as to a plea of tender being 
good. Other authorities are collected in 1 Wms. & Saund. 33 b. 

Humfrey^ in support of the demurrer, was stopped by the Court. 

Lord Abinoer, C. B. — ^The case of Hume v. Peploe is a sufficient autho- 
rity against the present plea. But there is a further ground. I am not, how- 
ever, prepared to say that a case might not arise in which the acceptor of 
a bill might successfully plead a tender. Suppose he stated, that when 
the biU became due, he went to the house of the holder of the bill for 
the purpose of paying it, and he was not at home, and that the acceptor 
afterwards found the holder and tendered the money, would not that be a 
good plea? I think the technical rules of law ought not to be abused so as 
to make the machinery of a court of justice the means of getting costs, 
though I do not know how we can relieve the defendant upon that objection. 
But if the acceptor of a bill goes to the holder's residence when the bill 
beoomes due and cannot find him, but afterwards tenders him the money, it 
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would be unjust to say that the acceptor ift to be liable to an action, and is 
not to be allowed to plead that tender. The present plea, however, does not 
go that length. It is quite consistent with this plea that the acceptor well 
knew where the holder lived. Supposing, therefore, that Hume v. Peploe 
does not apply, this plea does not disclose a sufficient defence. 

Parke, B.-^There seems to me no doubt that tliis plea is bad. The 
declaration states the contract, and that the defendant promised to pay the 
amount of the bill according to the tenor and effect thereof and of his said 
acceptance. This promise is admitted by the plea. By law it is dear aa 
indorsee has a right of action against the acceptor without giving him any 
notice, and that when a person accepts a negotiable bill be by law obliges 
himself to pay it without notice. If the acceptor has put himself in a aituar 
tion of haidship and difficulty by not being able to find the holder, it is his 
own fault, he is bound to pay on the precise day. The meaning of a plea 
of tender is, that the defendant has always been ready to perform his engage- 
ment, and does perform it, by tendering the amount which he is liable to pay. 
It is clear, from the case of Hume v* Peploe, that this plea is bad ; it does 
not state that the defendant was ready upon the day when the bill became 
due. With respect to the case of Johnson v. Clay^ there must be some 
inaccuracy in the report, or a mistake on the part of the learned judges. It 
seems there to have been considered necessary, in order to defeat a tender, 
that the plaintiff should prove a demand subsequent to the lender ; that, 
however, is not so ; and upon this principle, that the party was not ready to 
perform his contract at the time he is stated to be ready. 



BoLLAND, B., concurred. 



Judgment for the plaintiff. 



Belcher and another. Assignees of Lee and others. Bank- 
rupts, V. Jones. 

A SSUMPSIT for money had and received to the use of the plaintiffs as 
assignees. At the trial before Lord Abinger, C. B., at the London sit- 
tings after last Trinity Term, it appeared that Lee and Company ^ the bank- 
rupts, carried on the business of bankers in London, and that an account was 
kept with them by a person of the name of Coope^ and also by the Phcenix 
Assurance Company, Coope being at that time one of the managing directors 
of the Company. The bank being about to stop, one of the partners, who 
had married a daughter of Coope*8^ communicated to his son the embarrassed 
state of the firm ; and it was agreed that Coope* s private account, amount- 
ing to 2000/., should be drawn out. The son of Coope was at the same time 
wu agreed that requested not to inform Darw, who was a shareholder in the Assurance 

C. a ynvate ac- ^ 

countuniyahouid Company, or any other person. This communication took place on a Sunday^ 

bedrawnout^nd , , i. ,. . , y^ . . , ^ . 

c.'t Mm wa* ra. and ou the following day Coope s private account was drawn out. On the 

qneatad not to 

Inform anv other 

person. C5ne uf the. partners rabseqnently told C. that the Iwnk most stop. In conaeqaence of these ccfln- 

munieations the Assurance Company drew oat their monev. The Jarr having foond that there was no 

intention to gite the Assurance Company a preference, the Court refused to disturb the tc rdict. 
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evennig of that day Lee intimated to the elder Coopt that the house of Lte 
and CompoKg would stop payment on the Wednesday following; which 
event took place, the Asswrance Company having previoiisly dnwn out their 
money by cfaedcs, some of which were paid over the counter, and others 
at the dearing-hoose. The learned judge left it to the jury to say, whether 
the communication was made with the intention of giving the Atsurance 
Company any preference, and the jury found for the defendant ; a rule ami 
haTing been obtained, or entering a verdict for the plaintiffs. 



Bblchbr 

andanothttf 
«• 

JONBt. 



Sir F. PoUock^ R F. Richardty and Mariiny shewed cause. The finding 
of the jury is conclusive. To constitute a fraudulent preference the act must 
be done vrith intent to contravene the bankrupt laws, and in contemplation 
of bankruptcy, but here the jury have found that there was no intention to 
give any preference whatever. The innocence or guilt of the act depends 
on the mind of him who did it ; and it cannot be in firaud of the bankrupt 
laws, unless the actor meant it should be so. Per Gibbs, C. J., in Fidgeon 
V. Sharpe (a). [Parks, B. — ^The question is, if a party commit a fraud 
upon the bankrupt laws with one intent, and consequences follow which he 
did not intend, by which the creditors are injured, whether the whole money 
may not be recovered?] Suppose a person in embarrassed circumstances 
goes to consult a friend, not knowing that the latter is the hoMer of a bill, 
and the friend in consequence takes measures to secure himself; could this 
be considered a voluntary preference ? Peculiar official information is some- 
times acquired, cither that a bill has been refused discrount, or that a transfer 
of stock has taken place ; and there is no doubt a party would be entitled to 
use this information, however acquired. The preference must be voluntary 
in contemplation of bankruptcy and in fraud of the statute ; Atkinson v. 
Potter (6). Gibson v. Boutts (c). Harman v. Fisher {d). The present 
case is destitute of any one of these requisites ; the jury have negatived the 
intention to give a preference ; and so far from being voluntary, the bankrupts 
had endeavoured to guard against it T^e the case of a party sending 
a letter intending to create a fraudulent preference, and by accident the letter, 
heing misdirected, gets into the hands of a different person ; could that be 
considered a fraudulent preference ? If the doctrine is carried thus far, any 
communication, by chance overheard by another person, would amount to 
a fraudulent preference. In Vacher v. Cox (e), Batlbt, J., says, ^^The ques* 
tion of fraudulent preference depends on what passes in the mind of the 
party making the payments at the time they are made : if he acts in pursuance 
of a contract or engagement, or otherwise under such circumstances that he 
cannot have a choice, the payments are evidently not the result of prefer- 
ence/ The doctrine of fraudulent preference is stated by Loitl EUenbo^ 
rough to be an excrescence upon the bankrupt laws ; Crosby v. Crouch (/). 
And to hold this a fraudulent preference would be to extend the doctrine 
which has already been considered to hnve goue too far. Morgan v. 
Brumdrett (g). 



(a) 6Tkiint545. 
(^) 2 Scott, 369. 

e) 8 Seott, 329. 

d) Covp. 117. 
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(«) 1 B. and Adol. 1 52. 

(/) 2 Camp. 168. 

(f ) & B. and Adol. 296. 
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Sir W. Follett and fFtghtmariy in support of the rule. The questioo 
is, if a person on the eve of bankruptcy intends to benefit a particular ere* 
ditor, and the consequence of his act is, that a greater injury is done to the 
creditors than he intended ; whether both the act which he did, and that 
which he did not intend, are not equally void ? This is not the case of a 
bankrupt making a communication to a particular creditor, who may or may 
not communicate it to another; but it is the case of a communication to a 
person who is a creditor with two rights, namely, as a partner of the firm 
of Coope and Company^ and a member of the Phctnix Assurance Company. 
The case put on the other side, of a person on the eve of bankruptcy con- 
sulting his friend, is not analogous to the present, for in that instance there 
is clearly no intent to defraud ; but if a bankrupt does an »ct intending to 
defraud his creditors, and the probable and inevitable consequence is, that 
the creditors are injured in a greater degree, they ought to have a remedy. 
Suppose A, and B, have accounts at a banker's, who communicates to botli 
that he is about to stop payment ; could it afterwards be said that he intended 
no benefit to A,^ but only meant to give a preference to B. ? So if a person 
has an account at a banker*s, partly in his own right and partly as trustee for 
another, and the banker wishing to benefit the cestui que trust communicates 
to the trustee his intention to stop payment ; if the trustee in consequence 
draw out his own account, that would be a fraudulent preference. Or if a 
communication is made with the intention that a creditor shall only draw 
out a certain sum, and he in consequence draws out his whole account, would 
that payment be good ? So in the case of a communication made to a person 
who is a partner in two different firms ; the bankrupt intending to benefit 
the one firm only, while both profit by it. Where a party intends to do a frau- 
dulent act, he is equally responsible for all the consequences in cases of a civil 
as of a criminal nature. Suppose a bankrupt wishing to benefit a particular 
creditor, but has no other mode of communicating the intention of the bank 
to stop but through the means of another customer ; or if, instead of telling 
this person to comipunicate the fact, the bankrupt had given him the money, 
and told him to take it to the other, and the consequence was that another 
payment was made, this latter payment would be a voluntary preference. If 
a customer goes with a check, and receives payment in consequence of a com- 
munication made by the bankrupt to another with intent to defeat an equal 
distribution, that is a fraud upon the bankrupt laws. 

Cur. adv, vulL 



Lord Abinger, C. B. — After stating the fact his lordship proceeded. It 
appeared in evidence that it never was the intention of the bankrupt that the 
party to whom the communication was made should draw out the balance of 
the PhcBuix Asturance Company, The jury moreover found the fact to be 
so. The question for our opinion was, whether, admitting the fact to be as 
fouud by the jury, yet, inasmuch as the communication was made to a 
director of the Assurance Company^ and it was a probable consequence 
that he would act a^ he did in withdrawing their balance, this amounted to 
a fraudulent preference. In other words, the sura of the argument is, that 
notwithstanding a man's intention contradicting any design of a fraudulent 
preference, still if, from any act he does, any person whatever obtains a pre- 
ference, that will amount to a fraudulent preference. We think such a con- 
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elusion would carry the case of fraudulent preference further than any of the 
cases warrant. It is admitted, that the subject of fraudulent preference was 
engrafted by judges, more especially by Lord Mansfield on the Bankrupt 
Liaw, and is since imported into the statute 6 Geo. 4, c. 16. There had beeu 
a divergence from the principle acted on by Lord Mansfield, but latterly 
there has been a recurrence to the proper principle of fraudulent preference. 
We think if we were to hold the circumstances of the present case to amount 
lo a fraudulent preference, we should be stretching the cases too far. This 
money was paid out in the ordinary course of a bankers business, in coiise* 
quence of a customer's check, and it does not appear that the other partners 
of the bankrupt who made the communication were at all conscious of this 
payment, besides the fact that this payment was made contrary to the inten- 
tion of the bankrupt. It is nothing more than a payment on a banker's 
check, and there is no evidence here that such payment by check is a cover 
for fraudulent preference. Put the case of a party who, meaning a fraudu- 
lent preference to a person in the situation of Coope^ brings money and pays 
him his private debt, and the party so paid had required him to pay a trust 
debt out of some other money which he had also with him, and that the 
debtor refused ; if the debtor aflerwards delivers the residue of the money to 
a third party to take for him to lodge at a banker's, and the third party (to 
whom he is also indebted) is advised by the person to whom the first pay- 
ment is made to apply it to his own debt ; if he does so, would this be a frau- 
dulent preference by the debtor to him? I think not. And if we were to 
hold the present case an instance of fraudulent preference, and the as- 
s^ees entitUd to recover, the lengths to which it would go would be quite 
eztravBgant. 
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Rule discharged. 



Hill v. Allen. 



A SSUMPSIT for work and labour as an attorney and solicitor for money 
paid, and for money due on an account stated. The defendant pleaded 
first, non-assumpsit; and secondly, that the sums of money in the second 
and third counts mentioned were monies expended by the plaintiff and 
charges made by him for and in respect of the work and labour in the first 
count mentioned; and that in performing and bestowing the said work and 
labour the plaintiff, as such attorney and solicitor, conducted himself so negli* 
gently, carelessly, unskilfully, and improperly, that the same became and 
were wholly ineffectual and useless to the defendant ; thirdly, that defendant 
is an illiterate person, wholly unacquainted with the legal requisites to entitle 
any person to strike a docket against another, or with the legal consequences 
of such a proceeding ; and that the plaintiff, being an attorney learned in 
the law, and well knowing the premises on, &c. advised the defendant that 
by virtue of a certain promissory note then in his possession he was legally 
entitled to strike a docket against one T. H., and requested him to strike the 
said docket, and to authorize the plaintiff to act as the attorney of him the 
defendant in that behalf, and promised him, if he would strike such docket. 



To n action <br 
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ney, defbndaut 
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Jlaintlffeon- 
uetad the biiai- 
nest M negU- 
genlly and un- 
skUfully Uiat de- 
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to indemnify him from all costs, damages and charges occasioned thereby, 
and to take care that he should incur no risk or loss in any way : thai 
defendant, relying upon the said advice and promise of the plaintiff, did, 
under his advice and by and through his agency, as the attorney of the 
defendant in that behalf, strike the said docket : that the several sums of 
money in the declaration mentioned and therein supposed to be due from 
him to the plaintiff are costs, damages and expenses occasioned by striking 
the said docket. The plaintiff specially demurred to the second and last 
pleas, on the ground that they amounted to the general issue. 



Lumley appeared in support of the demurrer ; but 



The Court called McMahon to support the pleas ; who contended, that the 
second plea admitted the contract alleged in the declaration, and avoided it 
by shewing the plaintiff's services were useless to the defendant. The last 
plea shewed that the defendant had entered into the contract in consequence 
of a fraudulent representation made by the plaintiff, and therefore would fall 
within the rule of H. T. 4 W. 4, which requires such matters to be specially 
pleaded. 

Parks, B. — ^The pleas are clearly bad. The second is a dental that any 
service was performed by the plaintiff, for which he could claim remuneration ; 
and the last is an agreement that the plaintiff is to receive nothing for his 
services (a). 

Judgment for plaintiff. 

(a) See Qnuitu v. Paddom, 2 C M. & R. 547. Jtmet v. Ntmny, 1 M. & W. 333. 
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Atwill V. Baker. 

TJUMFREY had obtained a rule for setting aside the issue and notice of 

trial for irregularity. The action was brought for a sum under 20/., and 

a judge's order had been obtained to try the cause before the Secondary. 

The objection was, that the issue had been delivered in the form of an issue 

at nisi pHua^ and fFard v. Peel (a) was cited. 

Lumley shewed cause, and objected that it did not sufficiently appear that 
there was any judge's order to try the cause before the Secondary ; the 
affidavit merely stating that the issue and notice of trial had been delivered. 

Humfrey referred to the rule which was drawn up upon reading the 
judge's order, and contended that the Court would take judicial notice that 
it was an order in the cause. 

Parke, B. — ^That is sufficient. The plaintiff may amend on payment of 
the costs of this application. 

Rule discharged accordingly. 



(o) M. & W. 743. S. C. 5 Dowl. p. c. 169. 
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White v. Ferrers. ^^ 

'l^HIS was an action of assumpsit, which bad been tried before the under- J^^nf J?** 

sheriff of Middlesex, and a vetdict found for the plaintiff. The defendant ■ummoo* mfai- 
did Boi appear at the trial. in the writ uf 

'^'^ trial, the Court 

■et aside the ver« 

Swamif on a former day, obtained a rule to set aside the verdict for several qMnVproMtd- 
alleged irregularities; the principal of which was, that the date of the writ '">*- 
of summons was incorrectly stated in the writ of trial, inasmuch as it was 
alleged to have been sued out on the 13th of September^ but in fact issued on 
theSOth. 

Hindmanh shewed cause, and contended that the rule nisi obtained by 
the defendant only pointed at an irregularity in the verdict and subsequent 
proceedmgs, and that therefore the defendant could not take advantagre of 
any antecedent irreg^ularity. It was true that the date of the declaration had 
been inserted in the writ of trial by mistake, instead of the date of the writ 
of summons; but that was only an irregularity, and did not render the writ 
void ; and unless the writ was void there was nothing irregular in the verdict 
or subsequent proceedings. 

Per Curiam (a).— This objection is fatal. The writ of trial is void, and all 
praeeedings under it are irregular. The rule must be absolute, with costs. 

Rule absolute, with costs, 
(a) Lord Abuiobb, C.B. Parkb, Bollakd, and Alobrion, Baront. 



Roy V. Bristow. 

YHE first count of the declaration in subsUnce stated, that one E. T. was ^rJ„i?,'^. 
possessed of certain Glares in the Manchester Railway, and that a bar- JJJ^jJ^JlIJiiJj^ 



gain took place between the defendant as the agent of the said E, 7. and the ^ *>>« 
plaintiff, for the purchase of the said shares at a certain price ; that defendant ahonid be drawn 
then promised the plaintiff that he was authorized by the said E. T. to sell ^edecTanttoo, 
the said shares. Averment : that neither the said E, T. nor any other person ^uijihe'li'''* 
authorized the defendant to sell the same : in consequence thereof plaintiff ^^^ f '^^ 
was prevented from buying other shares, and lost large sums of money. The 
second count alleged, that there was a contract between the defendant and 
the plaintiff for the sale of said shares at the same price ; and in consideration 
thereof defendant promised plaintiff to transfer the shares to him within a 
reasonable time. Averment : that although plaintiff was ready and willing 
to receive the said shares at the said price, the defendant refused to transfer 
them, whereby plaintiff lost large sums of money. 

Cowling moved to strike out one or other of the counts, on the ground that 
they were substantially for the same cause of action. Jenkins v. Treloar (a) 

(a) 1 M. & W. 16. 
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Per Curiam, — In the first count the defendant is charged with a fklse 
representation as agent, and in the second as principal; one count is 
sufficient. 

Crompton shewed cause, and objected to the form of the rule, which was 
not drawn up upon reading the declaration or upon affidavit that the counts 
were for the same cause of action. 



Per Curiam, — The rule must be discharged with costs. 



Henderson and another v. Sherborne. 



The defendantft 
an aMittant 
oveneer of the 
Door, being or* 
aered by the 
vestry to supply 
a pauper with a 
coat oat of the 
parish fnndt, fur- 
nished him with 
one on his own 
account : — Heid^ 
that he was not 
liable to a pe- 
nalty of 100/. 
within the 55 G. 
8,c. 137. s. 6. 

/Smft/e.— That 
■urh a case fidls 
within the 4 & 5 
W. 4,0. 76, s. 77. 



T^HIS was an action on the 55 Geo. 3, c. 137, s. 6, tried before Littledalk, 
Justice, at the last Summer Assizes for the county of Gloucester^ and 
was brought to recover a penalty of 100/. from the defendant, for an infringe- 
ment of the above statute. It appeared at the trial that a pauper had applied 
to the vestry to be supplied with a coat, and an order was accordingly made 
to the overseers to furnish him with one out of the parish funds. The 
defendant, who was the assistant overseer, furnished him with the coat in 
question ou his own account, and for his so doing the present action was 
brought. 

At the trial it was contended, that the provision of the act {a) meant only 
to apply where the supply was made to the poor generally as a body, and not 
(as in the present instance) to an individual pauper. The learned judge was 
of this opinion, and nonsuited the plaintiff; giving the plaintifTleave to move 
this Court to set aside the nonsuit and enter a verdict for the plaintiflT. 
Ludlow having obtained a rule nisi for a new trial last Michaelmas Term, 
cause was this day shewn by 

Taffourd, Serjeant, and R, V, Richards, — The case of Proctor v. Main-' 
waring (^) is in point to shew that the act does not apply where the supply 
has been to an individual pauper, but is intended to meet the case of a 
general supply to the poor as a body. The words of the 6th section shew 
this. The New Poor Law Act, 4 & 5 Will. 4, c. 7(>, s. 77 (c), has exactly 
met the present case. 



(a) The 6th section provides, <' Thsct no 
churchwarden or overseer of the poor, or 
other person or persons in whose hands the 
collection of the rates for the relief of the 
poor, or the providing for, ordering, ma- 
nagement, control or direction of the poor 
of any parish or parishes, township or town- 
ships, hamlet or hamlets, place or places, 
shall or may be placed jointly with or inde- 
pendent of such churchwardens and over- 
seerti or any of them, under or by virtue of 
any act or acts of Parliament, shall either 
in his own name, or in the name of any 
other person or persons, provide, furnish or 
supply, for his or their own profit, any goods, 
materials or provisions, for the use of any 
workhouse or workhouses, or otherwise, for 
the support and maintenance of the poor in 



any parish or parishes, township or town- 
ships, hamlet or hamlets, place or places^ 
for which he or they shall be appointed as 
such, during the time which he or they 
shall retain such appointment, nor shall he 
be concerned, directly or iudirectly, in fur- 
nishing or supplying the same, or in any 
contract or contracts relating thereto, under 
pain of forfeiting the sum of 100/., with 
full costs qf suit, to any person who shall 
sue for the same by action of debt or on the 
case in any of his Majesty's Courts of K»> 
cord at tVetimimter^ &c.** 

{b) 3 B. & AM. 145. 

(c) ** And be it further enacted, That it 
shall not be lawful for any person hereafter 
to be appointed in any parish or uniod to 
any office concerned in the administration 
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case of Pope Y. Backhouse Qd) will be relied upon at the other side, 
addition to the fact that the case of Proctor v. Mainwating is later 
it of time : the point decided in the latter case did not arise in the 
'. That case is solely confined to the point, whether or not there was a 
r profit. The 51st section {e) of the New Poor Law Act shews that the 
HIS of the 55 Geo. 3, as to the 100/. penalty, was present to the minds 
framers of it ; as it expressly extends that provision to other parties to 
it was not formerly applicable, and in the 77th section recognizes the 
B in Proctor y. Mainwaring^ by providing for the case of a supply to 
e pauper. Moreover, this statute being highly penal, the Courts will 
D to extend its provisions. 

Kenr, Serjeant, contra, — Admitting this statute to be highly penal, still 
right that the legislature should prevent such conduct, this is within 
chief they intended to remedy. The only question is, where is the 
loe between supplying one or any number less than the whole of the 
The New Poor Law Act does not extend to repeal the statute 55 G. 3. 
ily gives a cumulative remedy, and it is still open to a party either to 
> two justices to convict within the provision of the former statute, or 
ied by action for the penalty, as has been done in this case. In the 
West V. Ambrose (/), which was twice before the Court, a case in 
rose as to the effect of the 55 Geo. 3, in repealing Gilberts Act, 
. 3, c. 83, s. 42. The margrinal note of that case is this : ** A grimr- 
the poor, appointed under 22 Geo. 3, c. 83, is within the 55 Geo. 3, 
8. 6; notwithstanding the former act imposes a penalty for the 
yf the provisions ibr the poor by such guardians." So it is plain the 
30T Law Act does not nullify ihe 55 Geo. 3. In Proctor y. Main* 
it was a motion for a new trial, and the jury there found that there 
n a voluntary acceptance by the pauper in lieu of payment. But the 
case violates one of the best known principles of law, that a trustee for 
pose of buying and selling must not himself be the vendor. 
tanley v. Dodd (r/), the liability of a defendant under circum- 
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n for the relief of the poor, or for 

who after the twenty-fiflth day 
f 1835, shall fill any such office, to 
T supply for his own profit, or on 
account, any goods, materials, or 

1 ordered to be given in parochial 
)0 furnish or supply any goods, ma- 

piovisions for or in respect of the 
rdezed to be f^ven in parochial 
ny person in such parish or onion ; 

person holding such office shall, 
lion before any tvro justices of the 
subject to a penalty of five pounds 
ffence, one-half of which penalty 
aid to the informer, and the other 
i of the poor-rates of such parish 

raiint.239. S. C. 2 B. Moore, 186. 
jid be it further enacted, That so 
a certain act made and passed in 
iflh year of the reign ot his said 
tty King George the Third, inti- 
n Act to prevent Poor persons in 
ict from enibvszlirg certain Pro- 



perty provided for their use; to alter and 
amend so much of an Act of the thirty- 
sixth year of his present Majesty as restrains 
Justices of the Peace from ordering Relief 
to Poor persons in certain cases for a longer 
. period tnan one nronth at a time ; and for 
other purposes therein mentioned, relating 
to the Poor,* as inflicts a penalty on per- 
sons having the management of the poor, 
if concerned in providing, or in any contract 
for the supply, of any goods, materials or 
provisions for the use of any workhouse or 
workhouses, or otherwise for the support or 
maintenance of the poor for their own profit ; 
and all remedies for the recovery of such 
penalties shall apply, and the same are 
hereby extended and made applicable to 
every commissioner, assistant-commissioner, 
guardian, treasurer, master of a workhouse, 
or other officer to be appointed under the 
provisions of this act.** 

(/) 1 B.AC. 77. 

(f) I D. & R. 397. 
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stances like the present is fully established. So in the case of Barber 
V. Waiie(h). 

The intention of the act clearly was to prevent the overseers from having 
a private interest against the interest of the public. How then can there 
be said to be a distinction in principle between a sup{dy to one and to many? 
The party to buy and sell ought not to have a conflicting interest. The 
judgment of Qibb$^ C. J.> in Pope v. Backboum^ proceeds on this prindpla. 

Lord Abinobr, C, B. — I admit there is a degree of doubt in the words 
of the first act, and for that reason I should have been better satisfied if the 
Court of King*s Bench had granted a rule in the case "of Proctor v. ikfatJi- 
waring. Still my doubts are not such as to induce me to say that Lord 
Tenierden was wrong. The principle that penal laws shall be strictly con- 
strued is a very sound one. There is also another good reason for not dis- 
turbing this nonsuit : if the New Poor Law Act embraces this case I cannot 
agree that it would not amount to a repeal of the former statute. If a crime 
be created by statute with one penalty, and a new penalty is given by another, 
I cannot say a party is liable for both. I think there is reason, in looking 
at the New Poor Law Act, to infer that the case which arose in Proctor 
v. Mainioaring is provided for by the annexation of a smaller penalty ; and 
under the circumstances I think it better to adhere to that decision. 

Parks, B. — I think we are bound by Proctor v. Maimoaring, Perhaps I 
might not have concurred had I been present when that case was decided. 
However, there is considerable reason to suppose that the 77th section of 
the New Poor Law Act amounts to a legislative recognition of the case of 
Proctor V. Mainwaring ; and the 55th section clearly evinces Uiat the (ramers 
of the act had in their minds the penalty of 100/. inflicted by the 55 Geo. 3, 
inasmuch as they have included other parties so as to make them liable. I 
think we are therefore bound by the case of Proctor v. Mainwaring, 



Boll AND and Gurmey, Barons, concurred. 



Rule discharged. 



(A) 1 Ad. & Ell. 514. 3 Nev. & M. 611. 



Casley v. Binns. 
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TERVIS shewed cause against a rule nisi which had been obtained by Hum- 
frey for an attachment against the sheriff of Middletex for not bringing 
in file body. The arrest took place on the 31st December, The rule to reton 
the writ was on the 5th of January, On the 7th, bail above was put in. 
Notice of exception was given on the 11th. On the 13th, notice of justifloa- 
tion was given for the 16th, when the body rule expired. Two gentlemen 
were proposed for bail ; but on account of the illness of one of them, the time 
was further enlarged till the 20th, on the condition of payment of costs. On 

snflBeient time to have enabled the plaintiff to haye proceeded to trial in due conne. 
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is oontended, first, that the object of the body rule being to compel a 
jmlificatioiit and so give security to a plaintiflf, the render was equivalent for 
that purpose. He admitted however that he was liable to the costs of the 
order of enlargement (which had not been paid) and of the present applica- 
tion, bef<»e the rule could be discharged on this point 

The next point was, whether the attachment was to stand as a security ? 
As to thb be argued, that the body rule enlarged the time for perfecting bail. 
That the declaration de bene esse did not come into force until bail was per- 
fected, and that therefore the body rule not having expired till the 16th, they 
would have until the 20th to plead, being entitled to fimr days ; and eight 
days' notice of trial would carry them over the sittings. 

Humfrty^ corUrd^ contended that the four days for pleading began to run 
from the llth, the date of the declaration de bene esse. The object pf 
dedaiing de bene esse was to obtain this advantage. By the rule in all the 
Conts, HiL Term, 8 Wm. 4, Rule 5, it is ordered, ^That upon staying pro- 
mednga, either upon an attachment against the sheriff for not bringing in 
Ami body, or upon the bail-bond on perfecting bail above, the attachment or 
bail-bond shall staad as a security, if the plaintiff shall have declared de bene 
ess€t and shall have been prevented, for want of special bail being perfected 
IB doe time, from entering his cause for trial ; in a town cause in the term 
next afier that in which the writ is returnable, and in a country cause at the 
ensuing assises.'' 

The question does not depend on the time when the matter comes on for 
discussion ; the true meaning is, that if the other party by his irregularity pre- 
vents you from going to trial, at the time you would have been enabled to do 
so if the whole proceedings had been reg^ular, then the attachment is to stand 
as a security. If we try the question by the latter branch of the rule, it is plain 
such is the meaning of the rule. For supposing a country cause in which bail 
ought to have been perfected on the last day but one of Trinity Term, and 
was not, and that on the last day of Term a rule had been obtained for an at- 
tachment ; if application were made on the first day of the ensuing Term to 
set aside the attachment, could the Court say that a trial had not been lost ? 

pAKXE, B. — ^We agree that you are right in your view of the question. 
It is clear the proper mode of looking at the case is, to count the time when 
a party would have been enabled to try if no irregularity had been committed. 
Applying this test, you have certainly lost a trial. This rule therefore will be 
discharged on payment of the costs of the order of enlargement, and of the 
present applicatbn, and the attachment is to stand as a security. 

The rest of the Court concurring, 

Rule accordingly. 



Bwits. 



tiie I8th, a fresh notice of justification was given for the 20th. The attorney 

for the defendant found that Mr. Gregory, one of the bail, was unable to CasLbt 

attend on account of illness, and in consequence the defendant was rendered 

on the 20th, and notice of render given before three o'clock on that day. On 

the llih, the plaintiff declared de bene esse. The 27th (this day) was the 

last day of sittings in X^oiuiaR, ^ere the venue was laid. On the 21st, the rule 

ninfor an attachment was obtained. 1st question : Was the render in time? 
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The 



lie flwt rale of JDDISON opposed the justification of bail. It appeared that the bail had 
iiiroiy'to *** been added by a judge's order. The ground of opposition was, that 



not 



four days' notice had not been given pursuant to R. 1 T. T. 1 W. 4. 

Cowling, in support of the bail, urged, that the rule relied upon did not 
apply to the present bail, which were country bail. He referred to Hardboitle 
V. Clark {a)^ in which it was decided, that if country bail justify pursuant to 
the old practice, the four days' notice need not be given. 

The Court, after referring to Perry's bail (6), decided, that the rule of 
T. T. 1 W. 4 did not apply to case of added bail. 

(a) 4 Dowl. p. c. 12. (6) 1 DowL p. c. 564. 



Allen v. Walker. 

Where in a decia- T E VAMS shewcd cause against a rule which had been obtained by Richards 

exchange against . to sct asidc a judgment which had been signed for irregularity. The action 

indorse'r?the de^ was ou a bill of exchange by the indorsee against, the indorser, and it was 

th^he^l^^ stated on the face of the declaration that it was against the defendant as 

/S5 that**?/.'"" indorser. The defendant pleaded that he did not draw the bill as in the said 

t^ouffh ^ch^ declaration mentioned ; whereupon the plaintiff* treated the plea as a nullity 

been bad on ape- and signed judgment It was now contended on behalf of the plaintiff that* 

still that the ' luasmuch as the declaration disclosed the fact of the defendant being the 

enUUed ZXnSk iudorscc, and of his being sued in that capacity, that the plea '' that he did 

ancTripi jSg- ^^^ draw" the bill, was in point of fact no plea, and therefore that the judg- 

^a piVa. '^""^ ment was properly signed. 

5c(/, per Curiam. — Every indorser is in point of law a new drawer. No 
doubt the plea is defective iu form, and as such would have been bad on de- 
murrer. The proper course therefore was to have demurred, not to have 
treated it as a nullity. 

Rule absolute. 



The affidavit up- 
on which an at- 
tachment fbr not 



Garden v. Cresswell. 

JN this case, which was a writ of inquiry before the sheriff of Middlesex^ a 

obe)Uig aVttbi^'" wituess of the name of Barnes, who had been subpoened, did not attend, 

^maittute and Erie on a former day in this Term obtained a rule nisi against him for 

Sfe'SiSJIi WM** an attachment for a contempt Against this rule cause was this day shewn 

feiTartS^he*^ ^^ ^^^'^0^' who took a preliminary objection to the affidavit of the service 

i!??e?iith*l*"' "^ ^^^ subpcena, for not stating that the original subpoena had been shewn to 

copy of each tab- the wltncss at the time of the service. He relied upon the case of Wadswarih 

pOBM. 



V. 

Crssswilu 



HILARY TERM, 1837. 45 

▼. Marshall (a). He also cit^d the case of Rex v. JFood (&), to shew that Rrekepter. 
this must be affirmatively stated in the affidavit ; and contended that he was Oakdin 
entitled to have the ru^e discharged with costs, and relied on the case of 
IVUion V. Chambers (c). 

Liord Abinger, C. B. — This rule must be discharged with costs. The party 
who seeks to bring another into contempt must shew affirmatively that he has 
performed every requisite, and it is no answer that the witness did not require 
the original to be shewn to him. 

Rule discharged with costs, 
(a) 1 C. & M. 87. (b) 1 Dowl. P. C. 509. (c) 5 Ner. & Man. 431. 



Taylor v. Montague. 

ITNOWLES shewed 'cause against a rule which had been obtained by when a plaintiff 

Godion for judgment as in case of a nonsuit. Issue had been joined in buikropraficr a 

Easter Term, and notice of trial had been given for the last sittin'^s in the rtdBuintatiadg- 

same term. Notice was subsequently enlarged to the sittings afler Term, ofanopnat. and 

Tbe plaintin had becoipe a bankrupt smce the rule nisi for judgment, as in ftiwdtofp>oD 

case of a nonsuit had been obtained, and his assignees had refused to go on the Coort com-' 

with the action. He therefore contended that this was a stronger reason rpmraptonr^^* 

than those usually deemed a sufficient excuse for not proceeding to trial. Il^St* iw*c«lu 

Sedf per Curiam, — He must give a peremptory undertaking to try within a 
month, and also security for the costs, hb assignees having declined to 
proceed. 

Rule to be absolute. 



LovELL V. Meadows. 

T^HIS was a rule calling on the plaintiff to give security for costs, on an itUnotm 
affidavit that he was resident in France. ^S^^u 

plaintiff tbould . 
M permaocni ia 

Humfrty^ in answer, stated that the action was brought to recover the sum SSfciaJnTto elS 
of 9/. 4^. 10(2. And that the plaintiff had a letter from the defendant. uponUmrorw. 

CUTlty foff CtMtS. 

admitting that 7/. was due. He also produced an affidavit, stating that the 
plaintiff was coming to England in the Spring ; and contended that security 
was only required where a plaintiff resided permanently abroad. 

Alobrson, B^ — ^I think this a case for security. 

Rule absolute. 
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Exeluquer, 

Balls v. Palmer. 

Whew an affida- A CTION for goods sold and delivered. The plaintiff arrested the defend- 
^^on^ an^ ^or 24/., and at the trial had a verdict for 1/. 4«. 

roll to Kive defen- 
dant hu ooett xat" 

derthe.UMM/eie» On a former day Ourttey ol)tained a rule nisi to deprive plaintiff of his 

Aetmareiystoted costs Under the 43 Geo. 3, and also to enter a suggestion on the rule to give 

ant redded In the defendant his costs under the MiddUiex County Court Act. As it 

oaupwi^ing^e ^PP^ared on the plaintiff's ovm shewing on the first point that he had no 

Sera^^eA?* debt of an arrestable amount, the rule was made absolute on that point. 

that an aAdaTit 

that the defsud- Wotsofi shcwcd cause. The terms of the defendant's affidavit state that 
in Miidie$§»,wa he was arrested in July, and *^ that he was and is still residing and 
inhabiting, and that the cause of action arose within, the county of Mid- 
dlesex" He does not specify where he resided at the time; he merely 
swears to the words of the Act of Parliament. The plaintiff by his afiBdavit 
swears that he believes that the defendant did not reside in Middlesex^ and 
that he did reside in Surrey^ and that although the writ issued in Middlesex^ 
it was not on account of knowing him to reside in Middlesex^ but because he 
used to frequent a particular house within the county. 

Cfumey^ eontrd^ contended that the plaintiff's affidavit was insufficient. 

Alderson, B. — ^I think if your affidavit stated a fixed place of residence, 
then a more general statement that you did not reside in Middlesex would 
not be sufficient; their answer, however, I think sufficient on your statement 

Rule absolute on first point 
Discharged on second. 



•uffident. 



Wilson v. Parker. 

whereaeopyof XlUMFREV shcwed cause against a rule which had been obtained by 
and the aAdal't Martin for setting aside the taxation of the defendant's costs for irre- 



of increaaehas 
not 



iSen^Uver- gularity. The irregularity which Martin relied on was that defendant, 
Sbeoftauttknat ^^^rc he proceeded to tax costs, did not give to the opposite attorney a copy 
^^^^L^ of the bill of costs, and of the affidavit of increase, in compliance with the 10th 
•wu.i wm.4.No. rule of iht ErchequeTt Michaelmas, 1 Wm. 4, which orders ** That one day's 
noieeethrparty' prcvious uotlce of the time of taxing costs, upon rules, orders, town posteas, 
TnSia^lt^^' and inquisitions, and a copy of the bill of costs and affidavit to increase (if 
any) shall be g^ven and delivered by the attorney or attorneys of the party or 
parties whose costs are to be taxed, to the attorney of the other party or parties 
in the same action, at the time of the service of such a notice ; and that ia 
the cases of po^eoj and inquisitions, in country causes, the notice shall be 
given two days, and a copy and affidavit delivered two days before such 
taxation." 
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Hufnfrey now contended that such a course was not nsiial. That when 
the opposite party requires a copy it is ipven ; bat if not required before^ 
hand, it is the usual practice to ddiver it when they attend to tax before the 
Master. 



Escheqmer, 

V. 

Paikbiu 



Butt per Parkb, B. — That Is only a waiter of the rule by tacit consent. 
If the party does not consent to waive it, how can you get over the rule which 
is so positive in its terms ? 



The rest of the Court concurring. 



Rule absolute. 



Gilbert and another v. Pape. 



Ac la BoliM 
eottodyioM to, 
•Btitto him to hb 
diaehaig* aadar 
tlM pnmahma of 
tlM48 0«>.8k c 
128. 



JLfANSELL moved to discharge the defendant out of custody under the AMnosiMH 

48 Geo. 8, c. 123, as having lain in prison twelve months for a debt 
under 20/. The words of the act are these : — 

** Tliat from and alter the passing of this Act all persons in ezecutioB 
upon any judgment, in whatsoever Court the same may have been obtained, 
and whether such Court be or be not a court of record, for any debt or 
damages not exceeding the sum of twenty pounds, exclusive of the costs 
recovered by such judgment, and who shall have lam in prison thereupon^ 
for the space of twelve successive calendar months, shall, &c. &c.*' 

The defendant was not a prisoner within the walls, but had resided in 
the Rules. 

Brutaw shewed cause, and relied on the case of Sumption v. Monzani (a), 
as shewing that a residence within the Rules was not the custody con- 
templated by the act; and on the authority of that case the rule was 
discharged. 



(fl) CertiSed by the Msster of the King*i 
Bench. 

King's Benchy'k Sumption 
Salter Term, I «. 
1836. I HoMSAifi. 

was an application for the de- 



l(Midaut*i difcharge under the 43 Qeo. 3, 
c. 123. In full Court. Held not entitled 
to hii diicharge, net beings in actual cue- 
tody wUkin ike wali; but uving within the 
Rules. 

Arekhold for the plaintiff; PHtr9dof^tot 
the defisndant. 



Spyer, Assignee, v. Caspar. Same v, Hekschell. 

i 

TJ00GIN8 shewed cause against a rule which had been obtained by 
ManseU^ for setting aside proceedings on the bail-bond, on the ground 
of time given to the defendant by the plaintiff without the consent of the bail. 
The first time was from the 29th of November to the 5th of December^ and 
^ plaintiff admitted that it was so given without the consent of the bail. 
Thne was also given from the 5th to the 12th: this latter time was given 
with tbe consent (tf the bail, and Caspar, one of the bail, signed a consent 



Wbert time has 
been fiven to Um 
defrnaant by th« 
pUinttff, mno the 
ndl aftenrardt 
ooMent to further 
tisM, with know- 
l«clg«ofth«tinie 
alrwuiy givan : — 
HM, a wairer oo 
thdrpartofthe 
first inegnlarity. 
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Exchequer, 
Spybr 

V, 

Caspar^ &c. 



to the plaintiff *^ for a week's further time.'* The question to be decided is, 
whether, if the bail knew of the former time, and still si trued a consent for 
further time, that is not a waiver on their part of the former irregularity. 

Per Alderson B. — I have inquired of the full Court, and they agree with me 
that if the bail knew of the first time given when they made the second 
application, it amounted to a waiver on their part. I think it impossible to 
say that by consenting to " further" time they did not know of the first time 
that had been given. 

Rule discharged, with costs. 



The tiro days* 
aotieeofhailby 
m defendant wm 
laineottody 
moit state that 
the defendant if 
mpriioner. 



Poole's Bail. 

rV^ the bail coming up to justify, (hirney, B., (sitting alone) refused to 
allow the justification, on the ground that the notice (a two days' notice) 
did not state, as was in fact the case, that the defendant was a prisoner. 
Clarkaoriy who appeared to support the bail, stated, that the cases on the 
subject were not uniform. In Cretghton^s bail (a) it was held, that it ought 
to appear by such notice that the defendant is a prisoner. In Frith' $ bail (6) 
it was held, that it was sufficient if the notice of bail given by a prisoner was 
signed by him as ** being in custody," although it did not state in the usual 
form that he was a prisoner. In BuUeri's bail (c) the same was also held. 

Btisby (amicus curiai) mentioned a case (d) before Littledale^ J., where 
he held such a statement unnecessary, as the plaintiff must have known that 
the defendant was a prisoner. 

Gurnet, B., desired the case to stand over until the full Court, which was 
accordingly done ; and on being again mentioned, 

Parke, B. — ^The plaintiff does not of necessity know that the defendant 
is a prisoner. He may render without notice to the plaintiff. It is clearly 
irregular to omit the statement of the defendant's being a prisoner. In the 
case of Frith*8 bail, where the name appearing at the foot of the notice was 
held sufficient, the reason was, that it appeared sufficiently on the face of the 
notice that the defendant was a prisoner. 

Gurnet, B. — There is another reason why the fact must appear with more 
certainty in this Court than in the Ring*s Bench ; which is, that here the 
allowance operates as a supersedeas. 



(a) 1 D. P. C. 609, 

(b) 2 D. P. C. 229. 



[ 



c) 3 D. P. C. 422. 

rf) Fiercest bail, 5 D. P. C. 252. 
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WeSTBURY v. AuERDEJN. Exchepur. 



A SSUMPSIT on a policy of insurance on the King George, from Malaga to JjIJJ^]JJ7J|f' ^* 
Londom. At the trial, before Lord Ahinger, at Guildhall, at the sittings th« irmf Gemrr, 

Mllcd from Ira* 

alter TrimUg Term, 1836, it appeared that the King George was warranted to imgatot Lomdmm, 
sail on the 10th of October, and did so accordingly. Another vessel, called the 9th, ibt lAtt^r cm 
FmUer, had sailed from the same port on the 9th. « The vessels having passed ta^}^A^\i!^ 
GibraUar, were in company, on the 12th, off Cape Si. Vincent. They then ISSSS^J,™ 
parted company, and the captain of the Fruiter again saw the King George ^J^j'STR.** 
on the 2 1 St off Oporto, The vessels separated on the same day. A violent ••?J*^' JJjf^ 
gale aroee on the 25th. The Fruiter pursued her voyage, and arrived in YytantromUa. 
Lcmdcm on the 30th. On the same day, the captain of the Fruiter saw the or o^^? Tb« 
plaintiff, who was the owner of the King George, and communicated to him uitSHTon *^* 
the &ct of his having parted company with the King George, off Oporfo, on the ^f^ o^lur, 
Slst The pcdicy was effected on the 3rd of November. The underwriters Jjj^^jjjjjj,^ 
were informed of the £Act of the two vessels having sailed on the respective ^^^?* J^^^ 
days above mentioned; and the arrival of the Fruiter on the 30th was an- •doatiMSOthoC 
noonced in Lloyd's List. It was not communicated to the underwriters that lour drcam- 



the vessels had been in company off Oporto on the 21st. The King George known to Um 

lost in the gale of the 25th, dose to the English coast, and the loss was ^^ftbT^^rir 
known in London on the 4th of November. The premium charged was 60f . ; JlljjB*5[JS^Jlt 
and it appeared that the usual premium was 258. It was also stated, that the tbt ▼»••)• ud 
principal risk of the voyage was before the arrival at, and in the passage ott oporto on ih% 
through the Straits of Gibraltar. An objection was taken at the trial, on the oeorgt wu loa 
ground that the fact of the two vessels Imving been together off Oporto, was oeiaJ^om 
material, and ought to have been communicated to the underwriters. The ji^^u^'^j^'**^ 

ial or not. t ^'A 
the same time intimating an opinion that, as the dangerous part of the voyage piatnuff, aodUiat 



lord chief baron left it to the jury to say whether it was material 



had been passed, there was a considerable diminution of the risk. The jury ed by thctotnrtr 
retamed a verdict for the plaintiff. rtTrw^iriiii «m' 



gnatad. 



Sir F, Pollock obtained a rule for a new trial, in Michaelmas Term, on the 
ground of misdirection, and relied on Kirbg v. Smith (a). Cause was now 
shewn by 

Sir William FoUett and ChanneU. — ^The plaintiff, in this case, employs a 
broker to effect this policy ; the broker communicates to the underwriters the 
£ict of the ship having sailed on the 10th ; and they being aware 6f the storm 
that had taken place, charge an increased rate of premium, thereby clearly in- 
dicating their knowledge that she had necessarily encountered the gale. 
What possible necessity could there be to inform them that the vessel had been 
seen in her proper homeward course ? Moreover, all the important facts were 
known to the underwriters, viz., the day of sailing, the average rate of the 
voyage, the storm ; and, in addition, the King George was not a missing ship. 
[Parke, B. — ^Both had been expoeed to the storm : one had arrived in safety. 

{a) 1 B. k Adol. 672, 
VOL. III. £ 



Abebdeik. 
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Exchequer, Was it not a material circumstance, therefore, to co^imiinicate the fact of their 
Westbuby ^"^5 ^^^^ together immediately before the storm ?] By no means ; because 
v^ it was seen in the only place where it ought, in the natural course of things, to 

have been seen, viz., on the high road to London, Suppose even that it had 
been communicated to the imderwriters, would it have prevented them from 
taking the risk ? How can it increase the risk, that a vessel is seen safe before 
the storm ? The case of Kirlry v. Smith is altogether different from the pre- 
sent. In that case, " a ship had sailed from Elsineur, on her voyage home, 
six hours before the owner, who followed in another vessel on the same day ; 
and having met with rough weather on his passage, arrived first, and then 
caused an insurance to be effected on his own ship ; and the Court held that 
these circumstances were material to be communicated to the underwriters, 
and that it was not sufficient to state merely that the ship insured ' was all 
well at Ehmeur, on the 26th of July,' the day of her sailing." Now, in that 
case, the ship was a missing ship ; and the statement, as remarked by Mr. Jus- 
tice Bailey, in his judgment, would lead to the natural conclusion that she was 
left at EUineur well at the time, which was contrary to the fact ; so that there 
was not merdy a concealment, but a misrepresentation ; whereas, in the pre- 
sent case, the extra premium shews that the underwriters were aware of all 
the risk they incurred. 

Sir F, Pollock and R, V, Richards, contri, — ^The ground taken on the other 
aide is altogether a fallacy. The reason for charg^ing the extra premium was 
not in consequence of its being known that the King George had been exposed 
to the storm, but for the chance of the vessel being exposed to the storm. It 
is absurd to say that any imderwriter would have taken the risk, if he had 
known that, of two vessels which had been together off Oporto, and were 
afterwards exposed to the storm, one had arrived four days before the policy 
on the other was sought to be effected. No doubt it was known at Lloyd* %, 
when both vessels sailed, and also that the Fruiter had arrived ; but the com- 
bination of facts, viz., the being together on the Slst, and the arrival of the 
one four days before the other, was not known. It is possible that a vessel 
may not be a missing ship, in reference to an entire voyage, and yet may be 
so in regard of information which the insurer has acquired. It would hardly 
be said that a ship was a missing ship, from the East Indies, in six months, 
although the voyage has been performed in five ; but if seen off Oporto six 
weeks back, she would clearly be a missing ship, in reference to the voyage 
thence to London, The time of sailing is comparatively imimportant, inasmuch 
as the underwriters do not know the intermediate facts : a vessel may have 
passed nine-tenths of her voyage, and yet the remaining fraction of risk mi^ 
be such as to preclude the possibility of obtaining a pohcy. It has been sakl, 
that the communication, if made, would have shewn that the ship had escaped 
the great dangers of the voyage ; that is true, as regards the voyage from 
Malaga to London, but not so in respect to the voyage from Oporto to London. 
The grceX principle which pervades the whole law of insurance is, that every 
mateiial fact, which has come to the knowledge of the insurer, he is bound to 
communicate to the underwriter. And besides, it is a stronger argument in 
frivour ei the materiality of the communication, that the important risk of the 
voyage had been passed in safety ; inasmuch as something very remarkable 
must have occurred to retard the vessel in that portion of her voyage where 
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the danger ii lets. It eaiiiiot be doubted, that four days make an important 
item in the time of a voyage from Oporto to LoiuUm. According to the case 
of Kirby y. Smith, if it had been a Toyage from Oporto to Lombn, there is no 
doobt it would have been material to have stated the day of sailing : in frtct, 
then, that case would have been all fours vrith the present. The jury, no 
doiM* have a right to oonndsr tiw materiality, or die contrary : but the case 
of Bridget ▼. Hwttor (b) shews, that if they come to a wrong oonoluaiop, tiie 
Court win set it right by sending the case down to another inquiry. 



Exthtquer, 



Westbubt 

V, 

AsBRDEiir: 



Lord Abinobr, C. B. — ^As it is doubtful whether the materiality of foct of 
the Tessels having been together off Oporto was explained to the jury, I think 
the case ahonld go to another trial, upon the terms of the unde rw r i t e r s paying 
the ooata. The consideration of the storm will be then immaterial, as the only 
inqimry, upon the next trial, will be, whether or not the risk was increased by 
the eircQmstance of the two vessels having been together off Oporto, and of 
the Fndtor*% having arrived four days before the effecting of the policy. 



Pabkx, B.-^I think the case ought to be submitted to another jury, and 
that qnesticm presented to them* In my judgment, the arrival of the one 
veasd ao long before the other, under the circumstances of this case, is parti> 
ciikuly important* 



The other banms concurring. 



Rule absc^ute, on payment of costs. 



{h) 1 M. & Set. 15. 



Jones c. Williams. 



'T'RESPASS. The first count was for breaking and entering the plaintiff's The plaintiff 

dose, in the parish of LkmSmgul, in the county of Cdermttrthen, between ^'^p^ ^«. 
^ 11 J t «• ^ t, . 1 . * - whole bed of a 

a certain stream of water, called the River Gwyaaering, and a certam hrm of •tnam whidi 

dw defendant's, called Dolegwymm, and with feet in walking, and with cattle hfaTMd^rrel 
dsaMgiag, and spoiling the grass. The second count was for breaking and foidaot*t fuin. 
entering another dose of tiie plaintiff's, oaUed the mverOoyvM^ ^il^'^^t^nM 

stones dierafroas. The defendant pleaded Not Guilty; that the doses were ^^^ ^^^ oo 
not the doees of tiieplsintiff; (bat tiie stones were not the stones of the plain- the Mfwm tluin 
tiff; and leave and licenee. rad^terailn"^*** 

At Hie trial, before Lo«d Z knmm g C. J., at the last Broeon stfrizes, it ap- opposite uo- 
pcmd that the streaoi, called the River Gw^iUM^, whidi had its source for ^Hed'c'Vhich 
£rom the prop er ty of both parties, flowed between the plamtfiff's ferm« called adjoined the 
Ymm^hm^, and tbe defendant's form, called Dokgwymm. The plaintiff claimed .^^Ijl^h^ 
the wMte bed of the stream at that pert ; while, at the same time, it v^as con« bounded by the 
tended, on die part of the defendant, that he was entitled to a moiety. The ^T htdT^""' 



piamtMrs fefm extended, on the opposite bank, toa grtater distance down the ^^^^ that acu 
stream than the defendant's ; and the piamtiff, in order to svpport his daam to exercined by* 

the platnti^on 
the bed aad baoln of the ativam, and on the hed^ at the farm Ct were idisiiaiUe ia tiipnort 
•Ttbeplaiataradaim. '^^ 

a 2 
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Exchequer. 

JONEd 

V. 

Williams. 



the whole bed of the stream, proposed to give, in evidence, acts of ownership 
exercised by him on the bank and fences of a farm called Cefn-Cerig, opposite 
to his farm, and adjoining the defendant's. The learned judge refused to 
receive the evidence, and the jury found a verdict for the defendant. 

Chilton, last term, having obtained a rule to set aside the verdict, and for a 
new trial, on the ground the evidence was improperly rejected, 

/. Evans and James shewed cause. — ^This is an attempt to decide the rights 
of these parties by evidence of acts inter alios. The acts done, or permitted, 
between the plaintiff and third parties, cannot be used against the defendant. 
The plaintiff may have acquired the right, as against the owner of Cefn-Cerig, 
by the laches of his neighbour; but there is no reason why the defendant 
should be bound by a right so acquired. If, indeed, there had been evidence 
that the defendant's farm and Cefn-Cerrig had formerly belonged to one person, 
who had exercised these acts of ownership, there might be some ground for 
admitting the evidence. This case is different from Stanley v. WTute (a) ; there 
the plaintiff proved the freehold to be his, by evidence that the trees, which he 
'Cut down, grew on one continuous belt, [Park, B, — Suppose the claim had 
•been for a road running between two estates, and the plaintiff had claimed the 
whole soil in the highway, would he not have been at Uberty to shew that, 
upon all the rest of the highway, he had exercised acts of ownership ? How 
is this case distinguishable from Doe v. Kemp (b) ?] There a continuity of 
ownership was shewn ; the claim was by the lord of the manor ; and the judg- 
ment of the Court turned upon the fact of the waste forming part of the same 
common. But here there is no evidence of such a continuity between the two 
places, as to create a unity of character sufficient to admit evidence of acts 
done on the one, to prove the right to the other. Tyrwhitt v. Wynne (c) 
shews the necessity of such proof. Here the evidence tendered amounts only 
to this : a hedge, and not the media via, is the boundary between you and me, 
because the boundary of your next neighbour is a hedge. 

Chilton, in support of the rule, was stopped by the Court. 

Lord Abinobr, C. B. — ^Taking the whole of the circumstances, in this case, 
together, as explained by the map, I think the evidence was admissible, though 
it would not be entitled to much weight unless confirmed by more cogent 
prpof. Under the traverse, the plaintiff was to prove that he was the owner 
of the whole stream ; and, in order to do diat, he endeavoured to shew that 
the usual presumption of law, that each party was entitled admediymfihan 
could not arise, because he could shew the lend to be continuous ; and that, 
on the same side of the river as the land of the defendant, he had not only 
taken stones, but done other acts of ownership, such as repairing the hedge ; 
and then, further, he shews that the hedge goes on without anything to inter- 
cept it, except a eross hedge dividing defendant's farm from his neighbour's, 
until it comes to the extremity of the plaintiff's land upon the other side. It 
appears to me that this evidence was admissible ; but what weight is to be 
Attached to it, is quite another question. 



! 



la) 14 East, 332. 
*) 2 Bing:. N. C. 102. S. C. 2 Scott, 9. 



(c) 2 B. & Aid. 554. 
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Parks, B. — I am also of opinion that this case ought to go for a new trial. Exchequer, 
Evidence of acts of ownership upon the contiguous hedge, and in the bed of "T^^^^ 
the river adjoining the defendant's farm, are admissible, to induce the jury to v. 

draw an inference that the entire hedge and bed of the river belonged to the Williams. 
plaintiff. Ownership may be proved by proof of possession, and that may be 
done by evidence of taking the produce, and exercising other acts on the land 
itself; but it is impossible, firom the nature of things, to confine the evidence 
to the precise spot in which the alleged trespass was committed : it is suffi- 
cient, if the land is so contiguous as to lead to a reasonable inference that the 
part in dispute also belonged to the plaintiff. If the trespass is committed in 
a field, you may give evidence of acts of ownership in any part of that field ; 
for the ownership of one part causes a reasonable inference that the other be- 
longs to the same person. There is the same rule, with regard to a wood : 
where there is one continuous wood not inclosed by any fence, if you prove a 
cutting of timber in one part, it is evidence to go to the jury of a right in the 
whole of it. Upon looking at the case of Stanley v. White, I doubt whether 
it does not proceed entirely upon that principle. So in the case of a continu- 
ous hedge upon one side, and a ditch on the other ; though, no doubt, the de- 
fendant might rebut the presumption by shewing acts of ownership along the 
same fence. The value of the evidence will depend upon the frequency of the 
acts of ownership, and their extent. Applying that reasoning to the present 
case, the plaintiff, who claims the whole bed of the river, may shew, not only 
that he has taken stones upon the spot in question, but also all along the bed 
of the river. What conclusion the jury may form from the evidence, has 
nothing to do with the question. The principle is the same as that laid down 
in Doe v. Kemp, 

BoLLAND and Gurnet, Bs., concurred. 

Rule absolute. 



JoNBS V. Jones. 



JERVIS had obtained a rule for the Master to review the taxation of the iiie20.i, 

plaintiff's costs, on the ground that the plaintiff's attorney was not an at- J* 23, •. 10, 

tomey of this court during the greater part of the time when the business was to the case of a 

done ; and had not the consent, in writing, of any attorney of this court to ^S^^^^ 

practice in his name, pursuant to 2 Geo. 2, c. 23, s. 10. It appeared that the ducts a rait 

action was commenced mFehnuary, 1836, by Mr. Gilbertgon, as the agent of JoI|*n5^ent* 
Mr. R, WilliamB, who acted as the plaintiff's attorney ; but Mr. R. Wiliiams 
not admitted an attorney of this court until the 23rd of May following. It 
objected, that he was not entitled to the costs of the proceedings previous 
to his admission. 

R, V, Richards shewed cause. — Mr. Gilhertson, whose name is on the 
record, is an attorney of this court, and he was employed by Mr. R, Williams, 
as his agent, to conduct the proceedings in the cause. Mr. R, Williams had 
been many years an attorney of the King's Bench. The consent of the London 



5i 
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agent moBt be inferred from the &ct8. [Parke, B. — ^This case is precisely the 
same as Goodere v. Cover (a), where it was held to be no gromid for disallow* 
ing the costs of the plaintiff's attorney, if he conducted the proceedings in the 
name of a London attorney who was an attorney of the court.] 



Jervie, contrct. — Here Mr. R, WUUame's name is indorsed on the writ ; and 
in his affidavit of increase, he describes himself as the plaintiff's attorney. 
There is no consent in writing, authorizing him to use the name of Mr. Gilbert' 
son, Latham v. Hyde (b) decided that an attorney of another court, who con- 
ducts an action in this court in his own name, cannot recover his fees. The 
statute makes the consent in writing a condition precedent. Meekin v. What' 
Iey(e], and Humfreya v. Hervey (d), shew how strictly the rules as to attomies 
are construed. 

Lord Abinosr. C. B. — ^The particulars of Latham y. Hyde are not fully 
slated in the report ; but there is enough to shew it is not like the present 
case. The statute does not require any formal licence to be given ; and there 
appears to me sufficient evidence of the country attorney having acted with the 
consent of his agent. In hct, it is not Mr. Williams, but Mr. Gilbertson, who 
is the attorney in court. It was never intended that ^ statute should sippty 
to such a case as the present Latham v. Hyde only established that if an at- 
torney of another court conducts an action in his own name in this court, he 
shall not recover his costs. 

Parks, B.— It appears to me that Mr. Gilbertson is the attorney, so &r as 
this court is concerned. I am also of opinion that the statute does not apply 
to a country attorney employing an agent in town ; but even supposing it did, 
there is sufficient evidence of a consent in writing to be collected from the 
correspondence. 



BoLLAND and Gurkst, Bs., concurred. 



Rule discharged. 



(a) 3 Dow. P. C. 434. 
{b) I C. & M. 128. 

(«) 1 Bing. N. C. 59. 8. C. 4 M. & Scott, 
494. 



(4 1 Bing. N. C. 63. 4 M. & Scott, 500. 
2 Dow. P. C. 837. 
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J^rnoUce ASSUMPSIT by indorsee against drawer of a biU of exchange. Plea— That 

ofdisbonoorof defendant had no notice of dishonour. At the trial, before the under- 

plaintiff odled sheriff ef MiidkseM^ a witness proved that he called at the defendant's house 

A wkncHw, who the day after the bill became due, and saw there defendant's wife, and told her 

went to the ^^ ^® ^^ brought a biU which was dishonoured, and shewed the bill to her; 

^h^^"^*' ft'^'*^ '^ ^'^ ^^ knew nothing about it, but would tell her husband when he came 

the bill becune home. No written notice was left. A verdict having been found for the 

due, end taw 

defendant*! wife, and told ber he had bnragfat a UH which was dishonoared : she iiafd Rhe 

knew nothfnff about it, but would Icil met hnsbaad when he came heme. H€ld<i sufficient 

notice of dishonour. 
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l^aintifr, with leave to enter a noiiBuit, if the Coort ahould be of opinion that Esdkequer. 
the notice was insofiicient, Hoijseoo 



Ihut^rey moved accordingly, and contended, that, even if the notice had 
been in writing, it woold not have been sufficient. He referred to Bolton v. 
Wdshia) and Hartfy v. Ca8e(b), As the defendant was not seen, a written. 
notice ought to have been left. 

Per Cacrtom.-^We think the notice sufficient. 

Rule refused (c). 

(«) C. P. T. T. port. (c) Sec Htdgtr t. SUv€Mson, T. T. po«t. 

ib) 2 B. & C. 339. 
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Morgan v. Seaward. 

\, for the infringement of a patent " for certain improvements in steam- O., the inveo* 

. m , «• ^ .1. ii.*i.* A. tor of an im* 

engines, and m machinery for propellmg vessels ; which unprovements proTement in 
•pdicable to othw purposes." The defendant pleaded, first. Not Guilty ; *« whetU of 

3 , , ./ . , 1. . ,.,.11. iteam-engineii, 

seeondiy, that the speancation was defective ; thirdly, that the mvention was before he uwk 

not an improvement in steam-engines ; fourthly, that the invention was not an ^**' ^^(!2[ e^ui 
improvement in machinery for propelling vessels ; fifthly, that the invention en^neer, to 
was not new ; and, sixthly, that part of the invention was not useful. of'wheeU ITbit 

At the trial, before Aldersw, B., at the London sittings after TVinity Term, factory, with an 
18S6, the following fiacts appeared in evidence .* — ^Mr. Galloway had invented ^J|^"" The 
an improvemoit in the mode of constructing the wheels of steam-engines ; and wheels were 
befiore the date of the patent, (which was on the 2nd of July, 1829,) Curtis, an c.*t factory 
engineer, had made two pair of wheels upon the principle mentioned in the v'ith tiie privi- 
patent, at his own factory, from instructions given him by Galloway, and under tiff, but not 
an injunction of secrecy, as he was about to take out a patent. The wheels "^k ^n,:^/!^^'** 
were completed, and put together at Curtis's foctory ; but not shewn or ex- happen to come 
posed to the view of those who might happen to come there. After remaining If^r reiiuiniojr 
a short time, ^ wheels were taken to pieces, packed up in cases, and shipped, « "hort time, 
ia the month of April, on board a vessel in the Tkames, and sent for the use pi^, paclced 
of the Venice and TVieste Company, of which Morgan was the managing direc- "p '" *"***7J;^ 
tor, and which carries on its transactions abroad, but had shareholders in for the u^e of 

a company, of 
which the plaintiiT was a director. O. afterwnrdt took out a patent, and ai-«i^ed it to the 
plaintiff. HeU^ that there had been no ue or pubUcetioo of the ioTcntion, and that it waa new 
at the time the patent waa taken out. 

8enMe^ that if an inventor, before he tmkei oat a patent, eonetmcta an article for public tale, 
thottjch only fit for a foreign market, or to be used ebreed, euch a tale woold be a uae of the 
invention, to at to defeat a patent afterwarde taken out 

In an action for infringing a patent, the declaration atated the plaintiff to be the inventor of 
*^eertaio improvemtnu in tteatn-m^fiuei, and in tnnefdnery/br pr(n>eUing vetnU; which im. 
provements were applicable to other purpoaea ; the defendant pleaded thai the invention waa not 
All improwement in aieamocnginea. This ia«ae waa found for the defendant. Hdd^ oo motion 
for judgment fioit ohttante iieredicto^ that the plea wai good after vrrdict. 

If a patent »ut;geNt that ceruin invention! are improvements, and one of them be not to, the 
patent U void, nn]e)»a the objection be remedied under the 6 & 6 W. 4, c. 83. 

Where the aub^t of a patent, taken altogether, ie useful, the patent ia valid, though part or 
parti of the machine be UMeleM. 

Semlk, In order to uke advantage of the defeneeel want of utility in the eubject of a patent, 
the defeodsnt sbouki pleed the wordiof the ttatute of James I, and not that the invent on waa 
of nouee 
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England, The wheels were paid for by Morgan, on behalf of the company ; 
bat it did not appear whether they had been sold to him by Curtis or Gallo^ 
way, Morgan and Galloway employed an attorney, who entered a caveat 
against any other patent, on the 2nd of March, and afterwards solicited the 
patent in question, which was granted to Galloway, and assigned to Morgan. 

The jury found for the plaintiff, on the first, second, and fourth issues ; and 
for the defendant, on the third and sixth. The learned judge was of opinion 
that, upon the facts, the defendant was entitled to a verdict on the fifth issue, 
which was entered for him accordingly ; with liberty for the plaintiff to move 
to enter a verdict in his favour on that issue, if the Court should be of opinion 
that the facts were such that the jury might infer there had been no use of the 
invention so as to destroy the novelty of the patent. 

A rule having been obtained to enter judgment for the plaintiff non obstante 
veredicto upon the third and sixth issues, and to enter a verdict for the plaintiff 
on the fifth issue, pursuant to leave reserved, why a new trial should not 
be had; 



The Attorney General, Z>. Pollock, Alexander, and Jervis, shewed cause. — 
First, the jury have found that the invention was not useful. Before the 
statute of James, the crown had a power to grant a patent for that which was 
not useful ; and the crown has no such right under that statute. To support 
the grant, there must be urgens necessitas and evidens utilitas (a). Under the 
old system of pleading, it was a question for the jury, whether the invention 
was new and useful ; and the finding it not useful, was fatal to the validity of 
the patent. The declaration sets forth the petition, and states " that the peti- 
tioner was the true and first inventor of certain improvements in the steam- 
engine, and in the machinery for propelling vessels." If it turns out that this 
is no improvement, the Crown has been deceived, and the consideration for 
the grant fails. From the case of Edgeberry v. Stephens, to the present time, 
it has always been considered a necessary ingredient that the invention should 
be usefu]. In The King v. Arkwright (b), Mr. Justice Buller left it to the jury 
whether the invention was material or useful. Eyre, C. J„ in delivering judg- 
ment, in Boulton v. Bull (c), says, " to make the patent good, the method 
must be capable of lessening the consumption of steam to such an extent as to 
make the invention useful." In Huddart v. Grimshaw (d). Lord EUenborough 
expresses the same opinion in his summing-up to the jury. In BovHIy, 
Moore (e), Gibbs, C. J., makes this observation : " In point of law, it is neces- 
sary that the plaintiff should prove this is a new and useful invention, in order 
to entitle himself to the present action." The same principle is found in 
Manton v. Manton \f) ; Walker v. Congreave (g) ; Hill v. Thompson (h) ; The 
King v. Wheeler (i) ; Bloxam v. Elsee (A) ; Lewis v. Davis (/). If then a part 
of the patent is void, it is void altogether. Hill v. Thompson (m). The jury 
have found that the steam-engine is of no use ; and as the consideration for 
granting the patent was that the petitioner had made an improvement in the 
steam-engine, and in the mode of propelling vessels, the whole fails. 



(a) 3 Inst. 184. 

{b) Davies' Patent Cases, 138. 

(c) 2 H. Blac. 498. 

(</) Davies' Patent Cases, 265. 

(«) Id. 3'J9. 

if) Id. 349, 



(g) Godson on Patents. 
(A) 8 Taunt. 393. 
(•) 2 B. & A. 345. 
(*) 1 C. Jk P. 568. 
(0 3 C. & P 502. 
(m) 3 Mcrixalc, <i29. 
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Secondly, the iinrentioii is not new. In Hill ▼. T^mjmn (n), the Lord Exeheqmr. 
ChanceUor, on a motion for a new trial, says, " In his directions to the jury, Hoboak 
the- judge has stated it as the law on the subject of patents, first, that the in- v. 

Tention must be novel ; secondly, that it must be useful ; and thirdly, that the 
specification must be intelligible. I will go further and say, not only must the 
inyention be novel and useful, and the specification intelligible, but also that 
the specification must not attempt to cover more than that which, being both 
matter of actual discovery and of useful discovery, is the only proper subject 
fn- the protection of a patent.*' In BnaUon v. Hawke$ (o), the patent was for 
improvements in three things distinct in their nature, and one of them not 
being new, the court set aside the verdict. After an invention is perfected, 
and before any advantage is to be derived from it, and before it is put in use, 
the patent must be taken out, otherwLee the patentee might have a monopoly 
for a longer term than the fourteen years limited by the statute. It appears 
firom the evidence that Galloway was the inventor, and Morgan the assignee 
of the patent, and that the latter employed Curtis to make the wheels accord- 
ing to the specification. The invention was completed in February, 1829 ; in 
the April following the wheeb were shipped for Trieste, and it was not until 
the 2d of July that the patent was taken out. Morgan was the managing 
director of the Venice and Trieste Steam Company, and was in the habit of 
buying commodities for the use of the company, but he did not debit the 
company with these wheels until October, 1829. Wood v. Zimmer (p) shews 
the strictnesa with which the pubUcation of a new invention is regarded: 
there Gibbs, C. J. says, that " to entitle a man to a patent, the invention must 
be new to the world. The public sale of that which is afterwards made the 
subject of a patent, though sold by the inventor only, makes the patent void." 
In Hobroyd on Pktents {q), it is said ** that a manufBUSture will not be considered 
new, if it be in use or known to the public at the time of granting a patent for 
it. Therefore, a manufacture communicated before to the pubJic in the shape 
of a qiedfication of any other patent, or publicly sold, though by the inventor 
only, or taken from a book published in England^ or communicated in any other 
way more or less to others, will not be considered new." That must be con- 
adered a new manufiicture which is entirely new, and not that which was not 
sold before. 

Sir F. Pollock, Sir W. Follett, and Butt, in support of the rule. — ^There was 
no use of the invention before the patent was granted. Whatever was done 
secretly, and for the purpose of bringing the machinery to perfection, cannot 
be conndered a publication to the world. If a person who has the subject of 
a patent communicate it privately to a stranger, that would not be a publication. 
[Alderson, B. — It is a most important question as to what a person may do 
by way of experiment before he takes out a patent ; the law as to that is in a 
confused state. In Lewis v. Marsdon (r), the exhibition of a model to a few 
persons was held not to be a publication. I should have entertained consider- 
able doubt whether that was not sufficient to put an end to the patent.] The 
disclosure to Curtis was in secrecy ; the sending it abroad to be used abroad 
could not be considered a publication ; and it is clear the wheels were never 
used there until after the patent was granted. 

(a) 3 MeriTste, 62d. (9) P. 18. 

(o) 4 B. & A. 641. (f) 10 B. ft C. 23. 

ip) Bolt's V.P.WK 
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It i8 not absolutely necessary that the patent should be for an invention 
that is useful ; it is sufficient if it be new, though it is for a sin^e invention, 
and a fortiori for several improvements comprehended under the name of one 
invention. In The King v. Arkwright, the Court refused to receive evidence of 
the inconvenience of the invention. It must be conceded that novelty is of 
the very essence of the patent, but the act says nothing about utility. That 
is a term which admits of every possible degree : an invention may be good, 
or it may be innocent, or mischievous, or useless. Utility is a mere matter of 
opinion : a jury at Westminster may find the invention not useful ; a jury in 
Loudon may think it useful. Besides, it is not competent for the defendant, 
who is a wrong doer, to set up as a defence that the patent is useless. This 
may be an improvement in the construction of the steam-engine, though, by 
requiring a greater quantity of fuel, it may not be proper to use it. If the 
Crown has been deceived, it may repeal the letters patent ; but there is no in- 
stance in whidi a party who has infringed a patent has been allowed to avail 
himself of a defence that the invention is not useful. 

Cur, ado, wit. 



Parkb, B. --The first question in this case is. whether the verdict for the 
defendant on the fifth plea ought to be set aside, and a verdict entered for the 
plaintiff, pursuant to the leave reserved by my brother Alderson, Unless thia 
question should be disposed of in favour of the plaintiff, it would be unne- 
cessary to consider whether the plaintiff be entitied to judgment non ohstanto 
veredicto, on the third and sixth pleas ; for if the verdict on the fifth plea 
were to remain undisturbed, that would be an answer to the action. 

The course which was taken with respect to this plea on the trial was to 
ascertain the facts, upon whidi the learned judge gave his (^nion in favour 
of the defendant, but at the same time reserved liboty to the plaintiff to move 
to enter a verdict in his favour* if the court should be <^ opinion that the facts 
ought to have been left to the jury; that is, that they were such, that the jury 
might infer from ihiem that there had been no use or publication of the in- 
vention so as to destroy the novdty of the patent. (His lordship here stated 
the facts,) Upon these facts, the question for us to decide is, whether the 
jury must have necessarily found for the defendant, or whether they might 
have found that this invention, at the date of the . letters patent, was " new *' 
in the legcd sense of the word. 

The words of the statute are, that grants are to be good of the sole working 
or making of any manner of " new manufacture to the first and true inventor 
or inventors of sudi nmnufactures. which others, at the time of the making 
such grants, did not use," And the proviso in the patent in question, founded 
on the statute, is, ihat if the invention be not a new invention as to the fubUc 
use and exercise thereof, m England, the patent should be void. 

The word " manufactare " in the statute must be c(M)stnied in one or two 
ways : it may mean the madiine when completed, or the mode c^ eonstmctiiig 
the madiine. 

If it mean the former, undoubtedly there has been no va^ of the machine, 
as a machine, in England, either by the patentee himsdf, or any other person, 
nor indeed any use of the machine in a foreign country before the date <^ the 
patent. 

If the term <' manufacture*' be construed to be the mode of eon&tnictipg 
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the madime« there has been no use or ezerdae of it, in Enghmd, in any sense 
which can be called " poUic." The wheels were constructed, under the 
direction of the inTentor, by an engineer and his servants, with an injunction 
of secreay on the express ground that tiie inventor was about to take out a 
patent, and that injunction was observed ; and this makes the case so £ur the 
same, as if they had been constructed by the inventor's own hands, in his 
own private workshop ; and no third person had seen it there whilst in pro- 
gress. The operation was disclosed, indeed, to Morgan, the plaintiff, but then 
there ia sufficient evidence that Morgan at that time was connected with the 
iuTentor, and designing to take a share of the patent ; a disclosure of the 
nature of the invention to such a person, under such circumstances, must 
assuredly be deemed private and confidential. The only remaining circum- 
stance is, tiiat Morgan paid for the machines with tiie privity of GaUowag, on 
behalf of tiie Venke and Trieate 8team Company, of which he vras the ma- 
naging director: but there was no proof that he paid more than the price of 
the machines, as for ordinary work of that description; and the jury would 
also be well warranted in finding that he did so, with the intention that the 
machines should be used abroad only, by the company, which, as it carried on 
its tranaactioDS in a foreign country, may be considered as a foreign com* 
pany ; and the question is, whether this solitary transaction, without any gain 
being to be derived thereby to the patentee or to the plaintiff, be a use or 
e xc fciae in Engltmd, of the mode of construction, in any sense which can be 
deemed a use by others, or a public use, within the meaning of the statute 
and the patent. We tinnk not. It must be admitted, that if the patentee him- 
self had before his patent c ons tr u cted machines for sale as an article of com- 
merce, for gain to himself, and been in the practice of selling them publicly, 
that m, to any one of the public who would buy, th^ invention would not be 
new at tiie date of the patent. This was laid down in the case of Wood v. 
Zimmer (a), and appears to be founded on reason ; for if the inventor could 
sdl hie invention, keeping the secret to himself, and, when it was likely 
to be disoovered by another, take out a patent, he might have practically a 
monopoly for a mudi longer term than fourteen years ; nor are we prepared 
to aay^ that if such a sale was of articles that were mdy fit for a foreign 
naiket, or to be used abroad, it would make any difference; nor that a 
sin§^ instanoe of such a sale, as an article of commerce, to any one who diose 
to buy, mif^t not be deemed a public use of the invention, so as to defeat tiie 
patent. Bat we do not think that the patent is vacated on the ground of the 
want of novelty ; and the previous public use or exercise of it, by a single in- 
stance of a transaction such as this, between parties, connected as QaUowag 
and tiie plaintiff are, (which is not like tiie case of a sale to any individnal of 
the pnbhe idio might wish to buy,) in which it does not appear that tiie pa- 
tentee has sold the article, or is to derive any profit firom the construction of 
his machine ; nor that Morgan himself is ; and in which ^ pecuniary pay- 
ment may be referred, merely to an ordinary compensation for the labour and 
skill of the engineer actually employed in constructing tiie madiine. The 
transaction might, upon the evidence, be no more, in effect, than that (kdlo^ 
wag*n own servants had made the wheels ; that Morgan had paid them for 
their labour, and afterwards sent them to be used by his own co-partners 
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abroad. To hold this to be what is usually called a publication of the inven- 
tion in England, would be to defeat a patent by much slighter circumstances 
than have yet been permitted to have that effect. We therefore think that; 
as the jury might, consistently with the evidence, have found on this issue for 
the plaintiff, the verdict ought, pursuant to the leave reserved, to be entered 
on that issue for him. 

The next question is, whether the plaintiff be entitled to judgment ntm 
obstante veredicto, or a repleader, upon the finding on the issue on the third or 
sixth pleas. The questions involved in the two issues are different. I propose 
to consider, first, that on the third plea. 

The suggestion in the letters patent is, that Galloway had invented certain 
improvements in steam-engines and in machinery for propelling vesseb, 
which improvements were applicable to other purposes ; and the patent is 
granted for the invention of those improvements. But unless the specification 
be referred to, to explain the title of the patent, it is doubtful whether the in- 
vention claimed is of improvements in steam-engines, as connected with the 
other machinery only, or of improvements in steam-eng^es, to whatever pur- 
pose they may be employed. Upon reference to the specification, there is no 
doubt that the claim is of the latter description ; but that instrument is not 
stated in the record ; and upon what appears on the record, it is by no means 
clear, that the patentee does claim an improvement in steam-engines, uncon- 
nected with the machinery, and if he does not, the plea would, probably, have 
been bad on demurrer, as it is uncertain whether it does not deny the inven- 
tion to be an improvement in steam-engines, imconnected with the machinery. 
But, after verdict, this objection is removed ; for it is a rule, that if an issue 
could have been material, the Court, after verdict, ought to intend it to be so ; 
Kempe v. Crews {t), and as the plaintiff did not demur, it must be taken that 
he admits that the plea is to be understood as denying the invention to be 
an improvement in steam-engines, in that sense in which it is used in the 
patent itself, and the jury must be intended so to have found. This brings 
me to the question, whether this patent, which suggests that certain inventions 
are improvements, is avoided, if there be one which is not so. And upon the 
authorities we feel obliged to hold that the patent is void, upon the ground 
of fraud on the Crown ; without entering into the question whether the utility 
of each and every part of the invention is essential to a patent, where sudi 
utility is not suggested in the patent itself, as the ground of the grant. That 
a fiedse suggestion of the grantee avoids an ordinary grant of lands or tene- 
ments from the Crown, is a maxim of the c6mmon law ; and such a grant is 
void, not against the Crown merely, but in a suit against a third person. 
TraveU v. Carteret («), Alcock v. Cooke {x). It is on the same principle, that 
a patent for two or more inventions, when one is not new, is void altogether, 
as was held in HiU v. Thompson (y), Brunten v. Hawkes (z) ; for although the 
statute invalidates a patent for want of novelty, and consequentiy, by force of 
the statute, the patent would be void so far as related to that which was old. 
yet the principle on which the patent has been held to be void altogether, is 
that the consideration for the grant is the novelty of all, and the consideration 



(/) Ld.Raym. 167. 
(tt) 3 Levinz, 135. 
(x) 5 Bing. 340. 



(y) 8 Taunt. 401, 
(s) 4 B. & Aid. 542. 
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fmiliiig, or in other words, the Crown being deceived in its grant, the patent 
is void ; and no action maintainable upon it. 

We cannot help seeing, on the face of this patent, as set out in the record, 
that an improvement in steam-engines is suggested by the patentee, and is part 
of the consideration for the grant; and we must reluctantly hold, that the 
patent is void for the falsity of that suggestion. 

In the case of Lewii v. Marlmg (i), this view of the case that the patent was 
void for a fiedse suggestion, does not appear by the report to have been pressed 
on the attention of the Court, or been considered by it. The decision went 
upon the groundj^ that the brush was not an essential part of the machine, and 
that want of utility in that part of the invention did not vitiate the patent; and 
beaideSy the improvement by the introduction of the brush is not recited in the 
patent itaelf, as one of the subjects of it, which may make a difference; we 
are, therefore, of opinion, that the defendant is entitled to our judgment on the 
third iaaoe. It is a satis&ction to know that this objection will not neces- 
aarily, in the present state of the law, destroy the patent, as the objection is 
one which will probably be removed by the Attorney-General under the 5th 
& 6th W. 4, c. 83. This view of the case makes it unnecessary to consider 
the effect of the finding on the last issue, as amended by the judge's notes; 
that ptari of this invention is not useful, which is a different question from that 
which we have disposed of. 

A grant of a monopoly for an invention which is altogether useless may well 
be considered as misdiievous to the state, to the hurt of the trade, or gene- 
rally inconvenient, within the meaning of the statute of Jac. 1, which requires, 
as condition of the g^rant, that it should not be so, for no additional improve- 
ment of such an invention could be made by any one, during the continuance 
of the monopoly, without obliging the person making use of it to purchase the 
uaeleaB invention; and, on a review of the cases, it may be doubted, whether 
the qnestion of utility is any thing more than a compendious mode, introduced 
in comparatively modem times, of deciding the question whether the patent be 
void under the Statute of Monopolies; and we do not mean to intimate any 
doubt as to the validity of a patent for an entire machine or subject, which is, 
taken altogether, usefol, though a part or parts may be useless, always sup- 
poaing that such patent contains no fiedse suggestion; nor do we pronounce 
any opinion upon the sufficiency of this plea in point of form; it may be, that 
the proper form of plea is to use the words of the statute, and not to plead the 
want of utility, though it would probably be too late to take these objections 
in the present stage. 

Hie role, therefore, to enter a verdict for the plaintiff on the 5th plea, must 
be absolate, and discharged as to the residue. 

Rule accordingly. 
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RULE OF COURT. 



ExcHSQUSR OF Plsas. Hilart Tbbm, 7 W. 4, 1837. 

It is ordered. That firom and after the last day of the present term, no role 
shall he drawn np for setting aside an attachment regularly obtained against a 
sheriff for not bringing in the body, or for staying proceedings regularly com- 
menced on the assignment of any bail-bond, unless the application for such rule 
shall, if made on the part of the original defendant, be grounded on an affi- 
davit of merits, or, if made on the part of the sheriff or bail, or any officer of 
the sheriff, be grounded on an affidavit, shewing that such application is really 
and truly made on the part of the sheriff or bail or officer of the sheriff, as the 
case may be, at his or their own expense, and for his or their indemnity only, 
without collusion with the original defendant. 

Abingsr. £. H. Aldbrsom. 

J. PaRKB. J. GURNBT. 

W. BOLLAND. 

[This rule assimilates the practice of diis court witii that of the Courts of 
King's Bench and Common Fleas.] 



BND OF HILARY TERM. 



CASES 



ARGUED AND DETERMINED 



IN TBI 



COURT OF EXCHEQUER, 



IK 



Easter Term, 1837 • 



Hart r. Alexander. 

[JMPSrr for moiMT had and reoeiTed to the pliuitirs use, and for ^. A Co. were 
Qoney due on an accoont atated. Amongst omer pleaa which are not eutta. The 
il, defendant pleaded tJiat he, the defendant, in the month of May, ^^^i„ 
carried on bosineas as a partner in the firm of AUsander and Co., and in the finn in 
le canaea of action accrued to the plaintiff in reapect of a debt due from ^Dd^rantiDued 
m; that, in the 3rear 1822, defendant retired frt>m the firm, and ceased a partner vntil 
. partner, and that one M'Caim became a partner in the place of the de- Ourlog'all tb'ii 
t; and thereupon, in consideration that the said M'Ctam would become time, and for 
n respect of the said debt, the plaintiff then agreed with the said firm of subsequenUr, 
der and Co., and with the defendant, that he, the plaintiff, would dis- Jlj^S^iJ^, 
, and did accordingly discharge, the defendant from all liability in reapect of the firm. 
debt. There were similar pleas, which only varied in stating other Sjfl^ln fof 
B to be substituted for the defendant. The replication denied that the mmf yeara in 
AT agreed to discharge the defendant. mnimed to '^ 

Etigland^ 
and retided at Hythe^ at and after the time the defendant ceased to be a partner. No 
formal notice wasgifen to the plaintiff of the defiendant*s retirement fhwn the partnership, but 
an sdvertisemeat to that effrct was inserud in the gsiette in India. During the time the de- 
fendant «4S a partner, and iiubsequently, the firm had sent to the plalntitP circular letters, 
suting the rate of interest they allowed on deposits. It further appeared that the defendant 
had inserted advertinements in two newspapers which were taken in at a readio^.room to which 
thp plaintifT subscribed, utating defendant*s intention to be a candidate for an h.att India direc- 
torship. In the year 1831, thr plaintifT executed a power of attorney to the house of A. 9l Co.. 
in which the names of all the partners were mentioned ; and in the year 1833 he executed 
another p»wer of sttomey to a pemon who had become one of the partners of the firm of A. dt 
Co. to prote his dAim against the firm, which had UW^^^Udd^ per Lord Abinger^ C. B,, 
Parke and Aldertoiu Be., BoUand, B., diuenHenU^ that this was suflicient efidcnee to go to 
tke jury that tlit pUontiff had knowledge of Ibe defeadani btTiag left the firm. 
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Exchequer, At the trial, before Lord Abinger, C. B.» at the last sittings in Middlesex, it 
appeared that the action was brought to recover the balance of an account of 
money deposited by the plaintiff with the house of Alexander and Co., who 
Alexandem. were bankers in India, The defendant became a partner in the firm of Alex- 
ander and Co., in the year 1816, when the money was deposited, and con- 
tinued to be a partner until the year 1822. At the time he retired, the 
firm were largely indebted to him. The capital of the firm consisted 
of deposits made by persons at Calcutta; and every year an account was 
rendered by the firm, signed " Alexander and Co.," stating what rate of interest 
would be allowed upon the balance in their hands. The plaintiff' had received 
these accounts, after the defendant left the firm, until the year 1833, during 
which period the persons composing the firm had been several times changed. 
The plaintiff, who was a captain in the king's service, was sent out upon an 
expedition to Java, and remained in India until the year 1821, when he re- 
turned to Engla$id. At the time the defendant left the firm of Alexander and 
Co., notice was given of his ceasing to be a partner in the gazette in India; 
but there was no evidence of any notice in the English newspapers, nor did it 
appear that any formal notice had been sent to the plaintiff. After his return 
to England, the plaintiff resided at Hythe, In the year 1823, the defendant 
became a candidate for an East India directorship, on which occasion an ad- 
vertisement, addressed to the proprietors of East India stock, was inserted by 
him in the Times and Courier newspapers. It was proved that these papers 
were taken in at a reading-room at Hythe to which the plaintiff subscribed. 
In the year 1831, the plaintiff executed a power of attorney, enabling the 
firm of Alexander and Co. to administer the afi^Eurs of his brother, who had 
died in India, In this power of attorney the names of the partners at that 
time composing the firm were mentioned, and it was executed by the plaintiff 
at the house of Fletcher, Alexander, and Co., the London agents. The firm of 
Alexander and Co. subsequently became bankrupts, and the plaintiff then exe- 
cuted a power of attorney to Mr. Fullerton, who had been a partner in the 
house after defendant left, to prove the plaintiff's claim against the firm. Upon 
these facts, the learned judge left it to the jury to say, whether the plaintiff 
had any knowledge that the defendant had ceased to be a partner. The jury 
having found a verdict for the defendant. 

Sir W. Follett moved to set aside the verdict, and for a new trial, on the 
ground of misdirection. — ^There is no evidence that the plaintiff agreed to dis- 
charge the defendant, and take the credit of the new firm. The rule of law is, 
that, if the creditor of a firm receive distinct notice of the retirement of one 
partner and the taking in of another, and he acquiesces in the arrangement, he 
cannot afterwards make the retiring partner liable. The cases have only gone 
to this extent, that the creditor must have done some positive act to shew that 
he has accepted the security of the other partners. Here the most material 
part of the case has not been proved, since there is no evidence that the plain- 
tiff had any notice of the retirement of the defendant from the partnership* 
Thompson v. Percival{a) is thought to have considerably shaken the authority 
of Daind v. Ellis (b), IParke, B. — ^The principal point in Thompson v. Per- 

(a) i B. & Adol. 925. (6) 5 B. dt C. 106. 
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^kfoi was, wbether two partnera could be discharged by the substitation of one. Exehf^uer. 

There never was any question that you might accept A. instead of B.] There 

was no proof of any formal notice having been sent to the plaintiff; but, on the 

contrary, one of the constituents of the house of Alexander and Co., upon 

being asked whether he had received notice of the defendant having retired, 

answered that he had not. It was a misdirection to leave any question with 

respect to a notice having been sent. [Lord Abinger, C. B. — ^It was proved 

that every year the firm sent circular letters to their creditors, stating the 

■mount of interest they meant to allow. The rate of interest was changed in 

several instances during the years 1822 and 1832, when the firm failed. I 

left it to the jury that, if they were of opinion, upon the whole evidence, that 

the plaintiff knew of the change in the partnership at any time before the 

diange in the rate of interest, that would be an adoption of the firm.] It is 

true a notice was g^ven in the gazette in India; but the plaintiff was in 

England at that time; and though it appeared that advertisements had been 

inserted in the Times and Courier newspapers respectmg defendant's intention 

to stand as a candidate for a directorship, and these newspapers were taken in 

at a reading-room at Hytke, yet there was no evidence whatever that the 

plaintiff was at Hythe at that time. The powers of attorney do not prove the 

agreement stated in the plea. 

Lord Abinosr, C. B. — ^When this case was tried before me, I thought 
tiiere was sufficient to go to the jury; and, upon consideration, I have a 
strong impression in &vour of the verdict. The question is, whether the 
plaintiff was acquainted with the fexX of the defendant having quitted the part- 
nership in the year 1822. I thought the evidence cogent at the time of the 
trial, and nothing that has been urged to day has induced me to come to a dif- 
fieient conclusion. The plaintiff was in India when Java was taken, and it 
does not appear that he came to England until the year 1821 . It was proved 
tiiat in the year 1 822, he was living at Hythe, and subscribed to a reading-room 
there, whidi he constantly attended. At that time the defendant had Idt, and 
Naikamel Alexander, FnUerton, and M'Cann were partners in the house. 
When a man invests his money in Indian securities, he usually takes some 
interest in what is passing in India; and I can say, from my experience in 
life, that a person who has been either in the military or civil service in India, 
takes great interest in matters relating to that country. It is, therefore, not 
at an improbable that this gentleman knew that the defendant had ceased to 
be a partner. Indeed, no one would doubt, that when a person, engaged 
in a large mercantile firm in India, leaves the partnership, it is genenJly 
known to all persons connected ¥rith Indian affairs. In the year 1823, the 
defendant was elected a director of the East India Company. Now, by the 
kw of the land, a director of that company cannot have an interest in a mer- 
cantile liouse; is it then too much to suppose that that circumstance was 
known to an officer in the army who had invested his money in the house to 
whidi the defendant had belonged? It is not, surely, an overstrained pre- 
sumption that he knew that to be the law. It further appeared, that two 
newspapers were taken in at Hythe, in which were inserted an advertisement, 
stating defendant's intention to be a candidate for a directorship. It also ap- 
peared that accounts were from time to time sent to the plaintiff, containing 
the amount of interest allowed by the firm on deposits. There was no change 

VOL. III. r 
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Sxchiquer. in these accounts after the year 1824. At that time they consisted of com- 
Hart pound interest, the simple interest varying^ from seven and eight to as low as 

»• six per cent. In the year 1831, the plaintiff signed a power of attorney to 

certain persons to administer the effects of his brother, who died in Persia, He 
executed this power of attorney in the house of Alexander and Co. From that 
circumstance, it may be presumed that he was aware of the persons who 
formed the partnership firm, for the date was filled up in his own handwriting, 
and the partners in India were all particularly specified. If this power of at- 
torney had been intended to be addressed to certain partners only, the natural 
description would have been, to " A. and B., persons in partnership or trading 
with others in the firm of Alexander and Co." Upon the face of this instru- 
ment, it must be presumed, in the absence of any thing to defeat the presimip- 
tion, that the person who signed it must have been aware of who were the partners 
in the house of Alexander & Co. It farther appeared that, after the firm feuled, 
the plaintiff executed a power of attorney to FuUerton, who had been a partner in 
the house after the defendant left, to receive from the then existing firm the 
balance due to him. All these circumstances appear to me to be strong, very 
strong facts, to shew a great probability — ^though he could not be proved to 
have received the circular letters — yet that he took such an interest in the 
solvency, credit, and condition of his debtors, as to know who were the part- 
ners in the house. These were fair circumstances for the jury to consider, 
and I cannot doubt that they have come to a proper conclusion. The defen- 
dant himself left a considerable sum in the firm, and was a loser to a great 
extent, though that feu^t it not material, except to repel the imputation that he 
improperly left the house in difGiculties. Under these circumstances, if I had 
said that there was no evidence to go to the jury, of the plaintiff having known 
the defendant left the firm, I should have stultified myself. I can see no one 
reason why the jury should consider that this gentleman has not attended to 
all his concerns, and had not the least curiosity to know if the defendant con- 
tinued a partner. Sir W. Follett, in his able reply, put the case strongly in 
favour of the plaintiff; and I did not think it unbecoming my station to en- 
deavour to remove from the jury any impression which that reply may have 
created. Under all the circumstances, I not only think there was evidence, 
but very strong evidence, to go to the jury. 

Parkb, B. — I am of opinion, that no rule ought to be granted. There was 
evidence to go to the jury; and I do not think there was any misdirection, for 
I cannot call an observation of the judge upon the facts a misdirection. If his 
remarks are too strong, it is the province of the jury to refrise to give them 
any weight. The question here is, whether there is sufficient evidence to go 
to the jury of the plaintiff having known that the defendant ceased to be a 
partner in the house of Alexander and Co. I think there was sufficient evi- 
dence, and am by no means dissatisfied with the conclusion the jury have 
come to. If Thompson v. Percival and David v. Ellis had been submitted to a 
jury of mercantile men, it is not improbable that they might have come to a 
different conclusion. It was proved that the defendant ceased to be a partner 
in the year 1822; and the question is, whether the plaintiff had knowledge of 
that fact; for whether or not he had a distinct notice is immaterial, since, if he 
had a knowledge of the change of partnership, that would amount to an agree- 
ment to accept the new members of the firm, and to discharge the original 
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debtors. It appeared in evidence that the defendant had been an East India Exchequer. 

director; and it is by no means improbable that the plaintiff knew that fact. IJP^"^ 

Two newspapers were taken in in a public room at Hythe, to which the v, 

plaintiff was a subscriber, in which were advertisements of the defendant's in- ^^'^akdeb. 

tention to stand as a candidate for the directorship. That was sufficient for 

the jury to presume that the plaintiff read the papers, particularly when they 

contained any thing relating to India, Then there was the fact of his having 

accounts from the year 1822 to the year 1 833, during which time the firm was 

several times changed, the accounts varying the rate of interest from time to 

time. This was evidence to go to the jury of a knowledge of the persons 

rendering the account. In the year 1833, there is conclusive evidence of his 

knowledge of the persons composing the firm. A warrant of attorney is 

given to FuUertfm to prove the plaintifi^s debt against the insolvent firm in 

India. This is strong evidence of his acknowledgment of those persons as his 

debtors. There was sufficient to go to the jury of the plaintiff having con- 

sented to receive the new firm inst^id of the old. I am of opinion, that there 

was no misdirection and no improper conduct upon the evidence. The whole 

was submitted to the jury, and the verdict ought not to be disturbed. The 

rule of law was completely settled, that if one partner leave the firm, and a new 

partner come in, the debt may be transferred with the consent of all parties. 

T%o mpwm v. Percival went further, and decided that the accepting one of two 

partners is sufficient. 

BoLLAKD, B. — ^There is no doubt that if it could be shown that the plaintiff 
had notice of the change of partnership, the defendant would be discharged; 
but, in my opinion, a dear liability can only be relieved by clear and distinct 
proof. Looking at the whole of this evidence, I cannot find enough to satisfy 
me of the probability of the plaintiff having a knowledge that the defendant 
had left the firm. We all know that a man is not bound to look at all the 
newspapers which may lie in a reading-room to which he subscribes, nor, in- 
deed, to read all that may appear in any one paper. It seems to me, therefore, 
too much to consider the hct of the plaintiff having subscribed to the rooms at 
Hytke as evidence of his knowledge of the change of partnership. With 
regard to the power of attorney, it vras not necessary to mention in it the 
names of every person composing the firm of Alexander and Co. but only of 
such as were at that time in India. 

Alobrson, B. — ^The general rule is, that where there has been no misdirec- 
tion, the Court will not grant a new trial, unless there is reason to be dissatis- 
fied with the decision of the jury. In this case, the Chief Baron intimates 
that he is well pleased with ^e verdict. It is clear that the defendant left the 
firm at the time stated in the plea, and that the plaintiff trusted the firm of 
Alejtttnder and Co., no matter who were the persons who from time to time 
composed the firm. The plaintiff must have been aware that there were 
changes in the partnership; but the material question is, whether he had 
knowledge of the defendant having left. I think there is not much weight to 
be attached to the fact of the newspaper being in the reading-room containing 
the advertisement alluded to. I do not see why I am to infer that the plaintiff 
read the advertisements; nevertheless, I cannot say, that there is not evi- 
dence to go to the jury. The plaintiff being a member of the club-room, it is 
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Exchequer, possible that he may have read the advertisemeiits in a newspaper. It is als^ 
^^^ reasonable that he may have looked at the power of attorney before he exe- 
V. cttted it, though I cannot say, if I had been upon the jury, I should have come 

BXAKD . ^ ^g same conclusion. I concur in refusing the rule. 

Rule refused. 



Ray r. Sheward. 

I' A. ^^"''^, 'T'HE declaration contained a count for breaking and entering the plaintiff's 
goodi on the building, and taking his goods ; and another count for breaking and 

th*T*^ ^^ ^' ®^*®^°& ^® plaintiff's dose, and depositing certain goods there. Amongst 
justify the enuy other pleas, the defendant pleaded that one R. B. was seised in his demesne 
next adjoii^ir ^ ^^ ^®®» °^ *^^ ^ ^^® building in the declaration mentioned, and that he de- 
to place the mised it to the defendant ; and because the goods and chattels of the plaintiff* 
EuttM. "* **' Ml the first count mentioned, had been wrongfully and injuriously put and 
placed, and were there remaining and being in the same building, encumbering 
the same and doing damage there, the defendant removed the same to a con- 
venient distance, (to wit), to the close of the plaintiff, adjoining thereto, and 
left them there for the plaintiff's use, doing no imnecessary damage, &c. The 
plaintiff replied, denying the seisen of R. B. A verdict having been found for 
the defendant upon this issue, 

Chdson moved for judgment, turn obstante veredicto, on this issue, and con- 
tended that the defendant was not justified in committing a trespass for the 
purpose of putting the plaintiff's goods upon his premises. He referred to 
Houghton v. Butter {a). 

Cur, adv. vult. 

Parks, B., on a subsequent day, said, — ^When this case was moved, I 
thought I recollected some authority in point, which I have since found* It 
is in Viner*8 Abridgment, title Trespass, pi. 17, (I. a.) and also in RoU*s 
Abrid. title. Trespass, (I.) p. 17, where it is said, " If a man come into my 
close with an iron bar and sledge, and there breaks my stones, and after de- 
parts and leaves the bar and sledge in my close, in an action of trespass for 
taking and carrying of them away, I may justify the taking of them and putting 
them in the dose of the plaintiff himself next adjoining, especially giving 
notice of it to the plaintiff, (as it was pleaded,) inasmuch as they were brought 
into my olose of his own tort, and in such case of tort I am not bound to carry 
tiiem to the pound, but may well remove the wrong done to myself by them* 
by the tort of the plaintiff." It is also stated in TyrringhawLS case (b), that if 
a man finds cattle trespassing on his land, he may chase them out, and is not 
bound to distrain them damage feasant* 

Rule refused. 

X<i) 4 T. R. 364. (6) 4 Rep. 98 b. 
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Norton v. ElLAM. Exchequer. 



^HIS was an action on the following promissory note : — " I promise to pay Whert a note 

J. N. 200/. oil demand, vUh lawfid intemtr The defendant pleaded ^j^J^^^I^^ 

that the cause of action did not accrue within six years. viM Uuereat^ 

At the trial, hefore Lord Abinger, C. B. at the Middlesex sittings, after ymitationt 

Michaelmas Term, a verdict was found for the plaintiff, with leave to enter a J""' jj.**?^^* 

nonsuit, if the Ck>urt shodd he of opinion, that the Statute of Limitations ran q^i^ 
from the time of the making of the note:. 

Butt having obtained a rule accordingly,. 

Petersdorff shewed cause. — In Selw. N. P» 136, it is stated, that where a 
promissory note is payable on demand, the statute runs from the time of the 
demand, and not from the date. In Rumbold v. Ball (a), the Court said, the 
bringing the action was of itself a sufficient demand ; but that case was decided 
when the writ was a mere process for bringing the party into court, and not, 
as now, the commencement of the suit. The statute only begins to run from 
the time the cause of action accrued, by a breach of the contract ; but to say 
it runs from the date, would advance this position — that there is a breach at 
the very moment of the undertaking. The stipulation for the payment of in- 
terest clearly shows, that it was the intention of the parties that some time 
should intervene before the defendant should be called upon for payment. In 
Borough v. White (b), Bayley, J. says, " It is said, that in Banks v. Colwell, 
BuOer, J. treated a note, payable on demand, as a note taken by an indorsee 
after it was due : we are not, however, acquainted with all the circumstances 
of that case ; payment might have been demanded before the indorsement, 
and. indeed, it is stated that several payments had been made on account." 
Homes v. Remson (c) decided, that a biU payable after sight does not become due 
until it has been presented for payment. If the time is to be calculated from 
the date, there could be no plea of tender. [Parke, B. — Yes ; just as there 
may be a plea of tender to an action for goods sold and dehvered.] 

Butt referred to the 8th edition of Selw. N. P. (d), in which it is stated that 
a promissory note, payable on demand, is payable immediately, and the Sta- 
tute of Limitations runs from the date of the note, and not from the time of 
demand* 

Parks, B. — ^There is no difference between this case and a claim for goods 
sold and delivered : the moment the goods are deHvered, the money is pay- 
able ; and I cannot see how the new process has made a demand necessary. 
Suppose the case of money lent at five per cent, interest ; it is clear the plain- 
tiff could recover both principal and interest ¥rithout any demand. This is, in 
fact, a simple debt, payable on request ; the only difference is, as to the 
amount, there being a compensation by way of interest. Whenever a promis- 

(a) 10 Mod. 38. (c) 2 Taunt. 323. 

lb) 4B.6tC. 327. {d) p. 141. 
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Etehequtr. 



Norton 

V. 
El LAM. 



Bory note is payable on demand, an action may be brought without making any 
demand. It is different from the case of a promissory note payable at sight, 
because there, by the terms of the contract, it must be shewn to the party : it 
is also different from a promissory note payable after demand, because, in that 
case, there is no right of action until after a demand has been made. The sti- 
pulation for the pa3rment of interest makes no difference, except that the debt 
is continually increasing de die in diem, 

BoLLAND, B. concurred. 

Aldbrbon, B. — ^No demand is necessary, unless there is something to shew 
that a demand is a collateral fact. 

Rule absolute. 



Miller's Bail. 



Bail thould 
swear they are 
worth the ne- 
ceaaarj sum 
orer wkai trill 
pay their just 
debu, at re- 
quired by 

A.H. T.aw. 

4, i. 19 ; but 
an omiulon to 
comply with 
the terms of 
that rule is no 
objection to the 
ball justifying 
in person, but 
InsochcBse 
the defendant 
la not entitled 
to the coats of 
justificitioD. 



JOATHBONE opposed the justification of bail, on the ground of the insuffi- 
ciency of the affidavit. The bail swore they were worth property to the 
amount of 50/. " over and above all their just debts," instead of over and 
above what will pay their just debts, as required by rule H. T. 2 W. 4. s. 19. 

Mansel, in support of the bail, contended, that the sense of the affidavit was 
not altered by the omission. 

Parks, B. — ^The affidavit it not sufficient ; it should be in the form pre- 
scribed by the rule. This is not, however, an objection to the bail justifying, 
but the defendant will not be entitled to the costs of justification (a). 

The bail afterwards justified, 
(a) See HunVt baU, 1 Har. & Wol. 5^0. 



Belbin r. Butt. 



In an action of 
dehU payment 
cannot be giren 
in evidence in 
reduction of 
damages. 



T^EBT for goods sold, and money due on an accoimt stated. Flea, nunqwm 
indebitatus. At the trial, before the under-sheriff of Hampshire, the 
plaintiff put in an admission of the sale of a carriage, called a fiy, for 20/., and 
that 3/. 10^. was paid on account. On the part of the defendant, evidence 
was offered of a promissory note given by him to the plaintiff, for the amount 
of the residue, dated the 1st February, 1836, payable twelve months after 
date, and that the note was paid after the commencement of the action. It 
was objected, that this evidence could not be received, there being no plea of 
payment. The under-sheriff received the evidence, and told the jury that the 
question was, whether the note was given in payment for the fiy, and whether 
the plaintiff, by taking the note, had not deprived himself of the remedy for 
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enforcing payment before the expiration of the twelve months. The jiiry 
foond a verdict for the defendant. 

Addison having obtained a rule for a new trial, unless the defendant would 
consent to a verdict being entered for the plaintiff, with nominal damages, 

Robmsfm shewed cause, and contended, that the evidence was admissible in 
reduction of damages. 

Parks, B. — How can you give a note in evidence, in reduction of damages, 
in an action of debt, where there is no inquiry as to damages. It has been 
held that, in an action of assumpsit, payment may be given in evidence in miti- 
gation of damages (a) ; but how can that be done in an action of debt ? There 
must be a new trial, and the defendant may have leave to amend, on payment 
of the costs of the former trial before the sheriff. 

Rule "absolute accordingly, 
(a) See ShirUy y. Jaeoht, 2 Bing. N. C. ; 2 Scott, 157, 1 Hodges, 214. 



71 



EMch€^u$r. 




In the Matter of the Estate and Effects of Mosks Robinson, 

deceased. 



'T^HE Attorney-General moved to make absolute a rule, calling on the repre- 
sentatives of Mo9e$ Robinson to account, and that it might form part of 
the role, that " if upon the deUvery of the account of the testator's property, 
there should be found to be any duty payable to his Majesty, that the repre- 
sentative should pay the costs of the crown in this matter, such costs to be 
taxed in the usual msnner/' Before the passing of the 43 Geo. 3, c. 99, s. 2, 
there were two modes of recovering legacy duty, the one by information, at 
the suit of the Attorney- General, in this court ; the other, by filing an infor- 
mation in a court of equity. Since that act, the practice had been for the 
comptroller of the legacy duties to send five letters to the representatives, and 
if they did not then render an account, an application was made to this court 
for a rule nisi. If the representatives did not appear, the rule made was, that 
they should, within eight days after service, deUver the account, and that they 
should, within the same time, pay the duty, and also the costs of the crown. 
Doubts had arisen as to whether the Court could award costs. Lord Abinger, 
C. B., in a recent case in Gray's Inn Hall, directed the question of costs to be 
reserved, until the executor had rendered his account. This was felt to be an 
inoonvenience, as it became necessary to make a second application for costs, 
by which additional expense was incurred . This would be obviated by making, 
in future, a conditional order, that if it turns out that any duties are due to the 
crown, the representatives shall pay the costs. The 42 Geo. 3, c. 99, s. 2, 
was silent as to costs ; but the 53 Geo. 3, c. 108, s. 3, enacts, " that in all 
actions, bills, plaints, informations, and proceedings, had, prosecuted* entered, 
or filed, or thereafter to be had, &c. in the name of his Majesty, or in the name 



The Court or. 
dered that, in 
future, when a 
rule, oUling on 
executors to ae- 
count, ii made 
abnolute, the 
executon not 
appearing, it 
should form 
part of the rule 
that 'Mf, upon 
the deliYcry of 
an account, 
there should be 
any duties pay- 
able to the 
crown, that the 
executor should 
pay the costs of 
the crown, to 
be taxed in the 
usual manner." 
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In re 
RoBiMsoir* 



of any penon in his behalf, for the recovery of any duties, debts, or penalties, 
granted or payable by or under any act or acts of parliament relating to the 
duties under the management of the commissioners of stamps, it shall be lawful 
for his Majesty to have and recover such duties, debts, and penalties, with 
full costs of suit, and all charges attending the same." Where a statute gives 
costs, the Court are bound to give judgment for them ; Rex v. Amery (a). 
[Lord Ahinger, C. B. — Suppose an executor renders an account to the com- 
missioners, and they differ as to the legal effect of it, it would then be neces- 
sary to take further proceedings, by information, either for the duties or for 
the penalties, which would bring the question to be tried, and then, if found 
for the crown, the crown would, no doubt, be entitled to costs, Alderson, B. — 
The difficulty in my mind is, that you are asking the Court to award costs on 
the decision of the commissioners, and not on the decision of the Court.] It is 
only when the executor and the commissioners agree, that the order is final. 

The Court took time to consider, and on a subsequent day. 

Lord Abingbr, C. B., said, — ^We think there is no objection to making 
the rule in the form prayed for ; it will save the expense of any further appli- 
cation. 

Rule absolute, 
(a) 1 AnsL 178. 



It it DOC neeet- 
wr7« in this 
eourt, to enter 
an appeennee 
forthecMual 
riectoTf before 
sVpiiof jadf. 
ment; nor will 
thecoettof 
eocb entij be 
allowed. 



Doe dem. Morgan v. Roe. 

A RULE having been obtained by Erie, for setting aside a judgment against 
the casual ejector, on the ground that no appearance was entered before 
judgment signed. 

Sir W. FoUett shewed cause. — ^In this court it is not necessary to enter an 
appearance for the casual ejector. In TUUTs Practice (a), it is said, that ** pre- 
viously to signing judgment, common bail must be filed for the casual ejector 
in the King's Bench by bill," and two rules of that court, so far back as 1662, 
are referred to ; but it is added, " though it does not seem necessary to enter 
appearance for him by original in the King's Bench or the Common Pleas." 
There is no such rule in this court, and in the Common Fleas it has never 
been the practice. The 12 Geo. 1, c. 29, which gave the plaintiff power to 
enter an appearance for the defendant, does not apply to ejectment, because, 
to bring a case within that statute, the party must be served with a copy of 
the process. 



Erie, in support of the rule. — The judgment was obtained by declaration 
served npon the tenant in possession. According to the books of practice, an 
appearance must have been entered in the King's Bench, unless the proceed- 
ings were by original, and a form is given for that piupose. The practice of 
this court is analagous to proceedings by bill. 



(a) 9th ed. p. 1224. 
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PAmxx, B. — ^The officer oertifieB that it is not the practice in this court to Exchequer. 
enter an appearance, although, if it be done, it is usual to allow the costs on ^ioaoAir 
taxation. As there is no sudi practice in this court, the common sense is jo* 

that in future no appearance will be required, nor will the costs of entering it 
be allowed. As the defendant has sworn to merits, the rule may be absolute 
on payment of costs. 

Rule absolute accordingly. 



Roe. 



RyLAND V. WORMALD. 

/ROWLING moved to set aside the judgment signed in this cause, for irre- V^yi^^?^ . 
gularity. The declaration was delivered on the 8th of March, and on the (fUL/appliM ' 
13th, (the 12th being a Svmday,) the defendant pleaded his privilege as an gj^j^ *° 
attorney of the Court of King's Bench. The question was, whether the rule 
of H. T. 2 W. 4, (viii.) applied to pleas in abatement. 

Cktmd!e9s shewed cause. — Since the rule, it has been the invariable practice 
to plead in abatement within the four days inclusive both of the first and last. 
It is stated in Arckboid's Practice (a), that the rule does not apply to pleas in 
abatement. [Parke, B. — ^If you look at the grammatical construction of the 
role, it is so worded as to indude this case. Alderson, B. — ^This is deariy a 
case in which a particular number of days is prescribed by the practice of the 
court, and if so, the first day is inclusive, the last exdusive.] There are in- 
stances in which general words do not indude cases which stand on a peculiar 
ground. Thus, in Stnqfstm v. Moss (b), it was hdd, that a hawker's license 
was not available in a borough, where, by a by-law pursuant to charter and 
custom, strangers were not permitted to trade. The courts were never dis- 
posed to £ftvour pleas in abatement ; Jennings v. Webb (c), Long v. MiUer (d). 
The object of the new rules was to make the practice of the courts, as fw as 
poaaible, uniform, and not to introduce alterations. 

Pakks, B. — ^Whether or no pleas in abatement were in contemplation of 
the framers of the rule, we cannot tell ; but the very best rule of construction 
IS the grammatical one, without it leads to manifest absurdity. 

ALnxftsoN, B. — Sudi a mode of construction tends to simplify the practice, 
but encouraging exceptions to a general rule has a tendency to create doubt 
and litigation. The object of the first class of rules was to make the practice 
uniform ; then there are others for the alteration of the practice : this is not 
one of the first dass. 

Rule absolute. 

(a) 3rd ed. p. 470. (c) 1 T. R. 277. 

(6> 2 B. 6t Aid. 643. {d) 2 Sir. 1192. 
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Bxehe^uer. KiNG V. EaRL DuNDONNALD. 



SjS'^^iTth' A ^^^^^^ ^^'^ ^°^^ ^^^ ^^ delivered. P&a— aa to 30/. parcel, &c. 

de^dant * payment in satisfiEU^on, and as to the residue, non-assnmpait. Repli- 

So?^wcd'& «»^w« — ^that the said sum of 30/. in that plea mentioned and alleged to have 

IMiyineDt, and been paid by the defendant to the plaintiff, was paid upon another and a 

£e?Don^' different account, and for another and a different cause of action than that in 

rampsit. The the declaration mentioned; without this, that the defendant paid to the 

pli^, that the P^^tiff, or that the plaintiff accepted or received from the defendant, the said 

^f ^^Ja ^^^ °^^"^ ^^ ^^^* ^ satisfaction and discharge of the cause of action in the deda- 

paidonaccoont lotion mentioned. The cause was referred to an arbitrator, who by his award 

of a different found for the defendant upon the plea of non-assumpsit, and also for the de- 

caute of action* ^ * * * 

The cauie was fendant as to 3/. parcel of the 30/. in the plea mentioned, and as to the residue 

JhS»« for the plaintiff. 

found for the 

theplM of no^ ^- ^- Watson moved to set aside the award, and contended that the arbi- 

auump«it, and trator should have gone on to assess the damages. The new assignment, 

parcel of the coupled with the plea, did not admit the precise sum to be due. 
sot; and for 

to the residue : Parkb, B. — The plaintiff claims a certain sum for goods : the defendant 
thedtmi *^ ^^ ^^ never was indebted to a greater amount than 30/., and that he paid 
were tuffi- that sum : the plaintiff replies that the 30/. was paid upon another account 

cieotlf asacM. ^Jpon that issue the arbitrator finds for the defendant, as to 3/. : that suffi- 
ciently assesses the amount of damage upon that issue to 27/. 

Aldbrson, B. — The finding, in substance, is, that a verdict shall be en- 
tered for the plamtiff for 27/- 

Rule refused. 



Heale v. Erle. 

Where judg- twt jj[ WATSON, on the first day of term, had obtained a rule to set 
nient waa ^'••ii.i ... - .. , , 

signed and aside the judgment m this case, so fiEU' as related to the costs, and to 

wS^to^raSl ^^^ * suggestion under the 45 Geo. 3, c. 67, (the Bath Court of Requests' 

tioo, the Court Act.) The action was brought to recover 4/. ibs, for goods sold and deli- 

Bugget^n^o vered, and the defendant resided within the limits of the act. The writ of 

be entered to summons issued on the 17th of January, and an « appearance was entered by 

plaintiff' of ^^ plaintiff for the defendant, according to the statute, and final judgment 

coats, the ap- signed by de&ult, on which the costs were taxed on the 25th of February » 

ing been made and on the 28th a fieri facias issued. On appl3dng for the rule. Bond v. 

ofthVfol"*1n^ JBflii^ (a), Baddley v. Oliver {b), and Godson v. Lloyd (c), were referred to. 
term, and t he 
in« 5Mj*o3ste*^' CroiPffer shewed cause, and urged, that final judgment being signed, and 

incurred since execution issued, the application was too late. He cited Heppisley v. Laing (</). 
Che judgment. 

(a) 3 Dow. P.C. 809. S. C. 2 CM. &R. (c) 4 Dow. P. C. 157. 

426. Id) 4 B. & C. 803. S. C. 7 D. & R. 365. 

(b) 1 C. & M. 219. 
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WaUon, in support of the rule, contended, that the judgment having been Exchequer. 

signed in vacation, the motion could not be made sooner. Application had UEhhi 
been made to a judge at chambers, who had refused to interfere, the statute v* 

giving the power to the Court only. 

Per Curiam. — ^The rule must be absolute, the defendant paying the costs 
mcorred since the judgment. 

Rule absolute. 



Ess V. Truscott. 

A SSUMPSIT. The declaration alleged that it was agreed, between the ThepUimiff 

defendant and the plaintiff, that the defendant would take of the plaintiff agrwinenrbj 

a certain dwelling-house, and would purchase- the fixtures and utensils then ^« defeodant 

fixed and being in the said dwelling-house, at a feiir valuation, to be made by certain fizturet, 

James Crook, of Skinner Street, Snow Hill, the expense of the valuation to be JJ JJ^'^J^'^ 

borne equally by the defendant and the plaintiff: it then averred that Jame9 j. c. The de- 

Crook valued the fixtures and utensils, and that the same amounted to 31/. V2s. ^^^^^^ f^' 

The defendant pleaded, first, non-assumpsit ; and, secondly, that no valuation did not vaiue 

was made by James Crook; upon which issue was joined. At the trial, (at ji,^ valuaUon 

the Palace Court under a writ of trial), it appeared that the valuation had ^*'|.*'l ^'^ 

been made by one Atkinson, who was in the employ of Crook, and that the ,,ho wm in the 

defendant was aware of that hat, and made no objection until he was told the ^^^u^Sfi'^'* 

amount of the valuation. It was objected, on the part of the defendant, that dcfendmnt wm 

the second issue was not proved : a verdict was taken for the plaintiff, with SlSeno^objec- 

liberty to move to enter a verdict for the defendant on that issue. tion until he 

WM told the 
•mount of the 

Gaselee having obtained a rule accordingly, IffM, that in 

order to sup- 
port the iMue, 
Humfrejf shewed cause. — As the defendant did not object to Atkinson's the plaintiff 

vahiatimi, it must be taken that he agreed to substitute it for Crook's, agteemrat that 

[Parke, B. — ^To support this issue, you must shew an agreement that Atkinson's 4^*'*i]?l!i'^ 

vahiation should be taken, the same as if Crook had valued. If you meant to at J. C.'f, and 

subfltitate one for the other, you should have declared on the substituted |^f^^{^^ 

agreement.] Crook, in effect, valued through the agency of Atkinson. lubadtute A. 

for J. C. the 
declaration 

Lord Abinobr, C. B. — It is difficult to say that an act which implies some ^^^ framid 

discretion, such as this case, be deputed to an agent. At all events, Atkinson acoordingljr. 

should have shewn his valuation to Crook, and have let him approve of it. 

Parks, B. — ^There is no proof that defendant directed Atkinson to value. 

Rule absolute. 
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C ANN AN and others^ Assignees of Healet^ a Bankrupt^ 

V. Wood and another. 



A delivery of 
ffoodty boH&JIde 
muAt io pav- 
ment of a oebt, 
is within the 
83dtectioaof 
the 6 6^0.4, 
c 16. 



nPROVER, by the assignees of a bankrapt, for the valae of goods. Pleas — 
Not guilty ; and that the goods were not the property of the plaintiffs. 
At the trial before Liord Abmger, C. B. at the sittings in London, after last 
Michaelmas Term, it appeared that Healey^ the bankrupt, was a dealer in fringe 
and lace in London, and that the defendants were fringe and lace manufacturers 
at Manchester. The defendants were the holders of a bill drawn by the bank- 
rupt; and, not being able to obtain payment, commenced an action, but 
afterwards stayed proceedings, and accepted from the bankrupt, on the 11th 
and 12th oi June, two parcels of goods in part payment of the debt, and' a 
cognovit was given for the residue. Tlie goods were not of a description re- 
quired by the defendants in thdr trade, and would not have been taken if the 
money could have been obtained. The bankrupt had previously committed' a 
secret act of bankruptcy, but no fiat issued until the 29th of June, Tlie learned 
judge left it to the jury to say whether this payment was made in the regular 
course of trade, and they found it was not. A verdict was entered for the 
plaintiff, with liberty for the defendants to move to enter a nonsuit, if the 
Court should be of opinion that this was a payment protected by the 82d 
section of the 6 Geo. 4, c. 16. 

]Erle having obtained a rule accordingly, — 

ChanneU shewed cause. — ^Tlie question is, whether the delivery of goods is 
a payment within the 82d section of the 6 Geo. 4, c. 16. As the plaintiffs' 
tide would have relation to the act of bankruptcy, the onus rests with the de- 
fendants to shew that they are within the protection of the 82d section. That 
section enacts, " that all payments really and bond fide made, or which here- 
after shall be made, by any bankrupt, or by any person on his behalf, before 
the date and issuing of the commission against such bankrupt, to any creditor 
of such bankrupt, (such payment not being a fraudulent preference of such 
creditor,) shall be deemed valid, notwithstanding any prior act of bankruptcy 
by such bankrupt committed." Goods being, by act of law, the property of 
the assignees, it is incumbent on the defendants to shew that their case is 
taken out of the ordinary rule by virtue of that section. It is clear that every 
transfer of goods cannot be a payment. In order that it may so operate, the 
delivery must be in the ordinary course of business ; but here the finding of 
the jury is against the defendant. In Carter v. Breton (s), the defendant, 
after a secret act of bankruptcy by P., accepted a bill for him for 98/. alb three 
months, which P. paid to a creditor ; in the course of the same day, P. deli- 
vered to the defendant four horses, as a security for 70/., part of the 98/. The 
defendant paid the bill when it became due, and it was held that this payment 
was not protected. There the question had gone to the jury, who found in 
favour of the defendant; and the Court, in giving judgment, assiuned the 



(a) 6fiiDg. 617. 
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moet fkvoarable mode of viewing the case for the defendant. T^ndai, C. J. £xch^u§r, 
•says, ** treating, therefore, the acceptance of the defendant, which waa after- 
wards honoured, as an actual advance of money, which ia the most favourable 
way of considering it for the defendant, the transaction amounts to no more 
than a set-off of the price of the horses against a by-gone debt ; which set-off 
is agreed upon after a secret act of bankruptcy ; and we do not think this can 
in any point of view be considered as a payment within the 82d section of 
the act. [AUenfm^ B. — In that case the horses were handed over as a 
aecority : if the delivery be such that it can only be pleaded as a set-off, it is 
Aot within the act.] In all the cases in which the courts have held transactions 
of this sort protected, there has been a cotemporaneous payment of money and 
delivery of goods. [Parke, B. — ^The question is, whether the statute requires 
a pa3rment in money. The expression, " in the ordinary course of trade," 
is used in the 19th Geo. 2, c. 82, but is omitted in the 46 Geo. 3, c. 185 ; 
it is also admitted in the recent statute, where the words are really and btmA 
Jide, The finding of the jury, that this was not a payment in the ordinary 
course of trade, is only material so fieu* as it might induce them to believe it 
was not truly and hcnd fide made.] Warde v. Clarke {h) decided, that if a 
payment was not made in the ordinary course of trade, it could not be hand 
fide ; and here the fact has been left to the jury. The bankrupt had never 
sold the defendant any goods before, and it was only on account of the bank- 
rupt's desperate affedrs that these goods were accepted. 

Erie and Saunders, in support of the rule, were stopped by the Court. 

Lford Abingre, C. B. — ^I was induced to reserve this point, because I thought 
the present act was to be interpreted in the same manner as the old acts, and 
I was inclined to think this payment not protected, though I gave no definite 
opinion at the time. The 6 Geo. 4, c. 16, differs from the 19 Geo. 2, c. 82. 
The former statute has omitted the words " in the ordinary course of trade," 
and has adopted the language of Sir Samuel RomiUy*% act, which protects a 
payment bond fide made two months before the suing out of the commission ; 
though, after a prior act of bankruptcy, I think the 6 Geo. 4, must be con- 
strued in the same manner. Under the circumstances of this case, I am of 
opinion that this was a bond fide payment. The defendants had brought an 
action for the debt, and it did not appear that there was any fraud on their 
part ; the creditor alleged that he could not raise money, because he could 
not^'get in his accounts, and got the defendants to take part of the debt in 
goods. It is quite clear the parties expressly agreed to take this as payment ; 
and, if so, the debt was wiped o^ pro tanto. The question, then, is, whether 
what was done, was done bond fide : I think it was, and that the rule ought 
to be absolute for a nonsuit 

Parks, B. — I also am of opinion that the rule should be absolute for enter- 
ing a nonsuit. The question is reduced to this, — ^whether a payment in goods 
is a payment within the 82d section : I think it clearly is kad ought to be so 
considered. Payment may be either in money or in money's worth, if the 
parties choose to consider it payment. We have the authority of Liord Kenyan (c) 

(b) Moo. ft Malk. 497. (c) Wiikins ▼. Case^f, 7 T. R. 711. 
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V. 
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that a payment in goods or bOls is a payment within the 1 Jac. 1. c* 15, s. 4. 
Then as to whether it was really and bond fide made, which is requisite in 
order to protect it, that question does not arise upon the evidence ; and if it 
had, my lord's attention should have been called to it, and he should have 
been asked to leave that question to the jury ; but it appears to me there is 
no ground upon this evidence for saying that it was not intended to be a 
payment, or that it was not bond fide made. With respect to the question 
which was left to the jury, it appears to me that is a question which ought 
not to have been left under the present act. The words " in the ordinary 
course of trade " are dropped in Sir Samuel Romilly's act, and are altogether 
omitted in the 6 Geo. 4. The finding of the jury upon that question is an 
immaterial finding. 

BoLLAND, B. — I am of the same opinion. There is no doubt an equivalent 
was given for the debt; and the question is, whether its being in goods 
amounted to a payment within the statute. I see no reason why a payment 
in goods may not be as good a payment as in money. The question, then, is, 
whether there is any thing to impeach the transaction from the mode in which 
it was carried on. Here is a pressure upon the debtor, and the creditor natu- 
rally wished to get his money as soon as possible, and agreed to take the goods 
in part payment, and to accept a cognovit for the residue. I see nothing 
whatever to impeach the transaction. 

Alderson, B. — I am of opinion that this was a payment really and bond 
fide made. The true test is, whether the deUvery of the goods took place 
under such circumstances as in point of law would amount to a payment of 
the debt, so that it might have been pleaded as a payment ; for if it could 
only be pleaded as a set-off, that would not be sufficient. If that part of the 
debt in respect of which it was given is wiped off, that is a payment. Then 
as to the question of its being bond fide, it appears to me there is no pretence 
for sa3dng that it is an unfair transaction. 

Parkb, B. — It is clear no return could have been maintained for goods sold 
and delivered by the bankrupt. 

Rule absolute. 



FiELD V. Smith. 



Where the she- 
riff, after notice 
that the defen- 
dant wai about 
to take the he- 
nefit of the In- 
■oWent Act, re- 
tamed Jleri 
feci :^Held^ 
that he wan 
concluded by 
hit return, al- 
though the de- 
fendant was af- 
terwards din- 
charged under 
the act. 



TT ANCE had obtained a rule jimi, calling on the sheriff of Shropshire, to 
pay over to the plaintiff 14/. Qs, Id, On the 18th oi January a fi. fa, 
issued, under which the sheriff levied on the 27th ; on the 21 st of February, 
he was ordered to return the writ, and on the 1st of March returned that he 
had levied of the goods and chattels of the defendant 14/. 0^. Td. On the 
28th of November jpreceding, the defendant petitioned for his discharge under 
the Insolvent Debtors' Act, of which the sheriff received notice on the 4th of 
February ; and on the 8th of April, the defendant was discharged under the 
Insolvent Debtors' Act. 

W, H, Watson shewed cause. — At the time the sheriff made his return, the 
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defendant had only a defeasible title to the goods, which was defeated by 
his discharge nndor the Insolvent Act. In Brydgcs v. Walfi>rd(a), where 
&e sheriff returned /m/ect, it was held, that in an action for not paying over 
the money, he might nevertheless prove that the defendant became bankrupt 
before the judgment, and that the plaintiff knew of his insolvency at the time 
of the action. Chttterbuck v. Jones (b) is to the same effect. [Parke, B.— 
Here the sheriff might have ascertained by inquiry at the Insolvent Court, 
that the defendant had assigned his effects to the provisional assignee.] That 
assignment is subject to the condition of his discharge ; unless the property 
remains in the assignee, it is only a defeasible title. [Parke, B. — ^The return 
was right when it was made ; but you might have applied to the Court for 
relief earlier.] It would be a hardship on the sheriff, who is bound to pay 
the money to the assignee. 

Hamee, in support of the rule. — ^The sheriff is bound by his return. He 
received due notice of the assignment of the defendant's effects, and should 
have applied to enlarge the time for making his return. He has been guilty 
of negligence in not applying to the Court sooner. 

Parks, B. — If the sheriff had used due diligence, he might have discovered 
that the defendant had no goods at all. Before he made his return, the in- 
solvent ceased to have any property in the goods ; and it was the sheriff's own 
laches that he did not ascertain that fact. This case is distinguishable from 
those cited ; for then he used due diligence, and made the only return he 
could. Here he had an opportunity of relieving himself, by searching the 
Insolvent Court ; but not having done so, he must be concluded by his return. 

Rule absolute. 



Exchequer, 



Field 

V, 

Smith. 



(a) 6M.ft8.42. 



(b) 15 East, 78. 



Pritchard v. M*Gill. 



TiEBT for horse-meat, the use and hire of horses and harness, goods sold, 
and money due on an account stated. Plea — Nunquam indebitatus. 
The cause was tried before the under sheriff for Middlesex, and a verdict was 
found for the plaintiff for 1/. I5s. 

Thomas having obtained a rule to enter a suggestion under the 23 Geo. 2, 
c. 33, s. 19, (the Middlesex County Court Act,) 

Ogle shewed cause ; and objected, that it did not appear upon the face of 
the affidavit that the plaintiff resided within the county of Middlesex. 
[Parke, B. — ^That is not necessary ; it is sufficient if the cause of action arises, 
and the defendant resides, within the county.] The first section enables the 
Court to examine viva voce, on oath, plaintiffs as well as defendants. The 
fifth section authorizes the committal to gaol of parties not conforming to the 

be the caie, it should be shewn as cause sgainst the order for 



It it notnecet- 
sary, in order to 
bring a case 
within the 
Middlesex 
County Court 
Act, that the 
plaintiff should 
reside within 
the county. 
The judge who 
tries a cause 
under a writ of 
trial, has no 
power to certify, 
under the 19th 
section of the 
23 0eo.2,c33, 
that the free- 
hold or an act 
of bankruptcy 
came in ques- 
tion. If that 
the writofuial. 
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Exchequer, orders of the Court. By the 6th section, if order made for the pa3nneiit of 
Pritchard inoney. the county clerk may issue precept for levying the same. Without 
M*r' the plaintiff resided within the jurisdiction, the Court could not carry these 

provisions into effect. The case which decided that the defendant must 
reside within the jurisdiction, is but of recent date ; Tubb v. Woodnoard {a), 
[Alderson, B. — The plaintiff is in Court when he has entered his plaint; 
the reason why the defendant must reside is, that if he do not, he cannot 
be brought into court at all : there is a distinction between a jurisdiction 
in invitum, and a jurisdiction over one who comes to ask for it.] It 
was decided in the case of Webb v. Brown (b), that the 14 Geo. 2, c. 10, did 
not apply to cases where the plaintiff did not reside in London. 

Another objection is, that, under the 1 9th section, it ought to appear that 
the freehold or title to the plaintiff^s land, or an act of bankruptcy, did not 
come in question. [Alderson, B. — ^There is no certificate that it did.] The 
under-sheriff has no power to grant one. If this is a case of that descrip- 
tion, that should have been shewn for cause before the judge who granted the 
writ of trial (c). 

Thomas, in support of the rule, was stopped by the Court. 

Parke, B. — ^As to the first point, I am clearly of opinion that the plaintiff 
is not entitled to succeed upon it. I cannot find any trace of authority for 
the position that the plaintiff must reside within the county to give the Court 
jurisdiction. All the books say is, that the cause of action must arise, and 
the defendant must reside, within the county. At common law this was a 
matter which could be tried in the county court. The act of parliament does 
not impose the necessity of the plaintiff's residing within the county ; but 
merely gives the Court a power of examining the parties, although that power 
is to be enforced by a process which does not extend beyond the limits of the 
county ; but that does not make it necessary that the plaintiff shoidd reside 
there. This view is confirmed by the 19th section, which only requires the 
defendant to reside within the county, but says nothing about the plaintiff. 
With regard to the other objection. Wills v. Langridge, which was decided by 
Mr. Justice Littledale in the Bail Court, is expressly in point. 

Aldbrson, B. — It is impossible to read the 19th section, without perceiving 
that the only person who is required to reside within the county, is the de- 
fendant. In the present case, the defendant resided within the county, and was 
liable to be summoned. 

Bollamd and Gurnet, Bb., concurred. 

Rule absolute. 

(a) 6 T. R. 175. (c) Johm f.Bame$, ante, 

ijb) 5 T. R. 535. 
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Edwin Wilson v. BAUTuoaPE. Axftequir. 



A SSUMPSrr by indorsee against defendant, as drawer of a bill of exchange. The defeodant, 

Plea, that defendant did not draw the bill. finn'of V tad 

At the trial, before Lord Abmger, C. B., at the Middlesex sittings after ^-^^ ^« . 

Miekaelmat Term, the bill given in evidence was as follows : the partners, 

being employ- 
ad bf the ■ur« 
" Wakefield, July 30, 1836. vivor to wiod 

•' Two months after date, pay to onr order 300/. for value received in wool, ^i^^^^"' 

" /. Barthorpe and Son." drew and in- 

" To ib.Harrimm." "S^l^'to"' 

the name of the 

_ firm t ff^lA 

The bill was accepted by Harrison, and indorsed " /. Barthorpe and Son." that h« was not 

It appeared that the firm of Barthorpe and Son had consisted of Jonathan Bar- ^f|^^^?"|^^* 

tkorpe, hia son, and H. HaUiday, a son-in-law of the elder Barthorpe, In the some e? idence 

year 1835, Barthorpe, the son, died, and, two months afterwards, his fiither jJUJ^^he**!!** 

also died. The defendant, who had been a derk in the firtn, after the death of his princi- 

of the two Barthorpes, was employed by Halliday to wind up the afiairs of the Siritlr!*^^ '"' 
partner^p, and, during that time, he drew the bill in question, and indorsed 
it to the plaintiff, who discounted it. The defendant also carried on business 
on hiB own account. The learned judge was of opinion, that the defendant 
was not liable on the bill, and nonsuited the plaintiff. 

Hoggins having obtained a rule, in Hilary Term, to set aside the nonsuit, 

Kmowles shewed cause. — The defendant is not personally liable on the bill. 
In Leadbitter v. Farrow (a), which is most in favour of the other side, the 
agent of a country bank, to whom the plaintiff sent a sum of money, in order 
to p roc nr e a bill upon London, drew in his own name for the amount upon the 
firm in London, and it was held he was liable ; Liord Ellenborough, in giving 
judgment, observing, that it was a universal rule, that a man who puts his 
name to a bill of exchange, makes himself personally liable, unless he states, 
upofa the hce of the bill, that he subscribes it for another. In the present 
case, tiie defiendant has drawn and indorsed the bill in the name of the firm, 
and the plaintiff must have taken it upon the credit of the house of Barthorpe 
and son. If the defendant had no authority to draw the bill, it would be a 
f or g e ry , or he might be liable for a false representation. [Lord Abinger, 
C. B. — ^No person can be liable as the drawer of a bill, whose name does not 
appear upon the bill, or the name of the firm under which he is in the habit of 
trading.] In PolhUl v. Walter (6), the defendant, without authority, wrote 
on the bill an acceptance, as by procuration of the drawee, believing that the 
acceptance would be sanctioned, and it was held he could not be charged as 
the acceptor of the bill. Lord Tenterden, in giving judgment, distinguishes 
the case from that of a pretended agent making a promissory note, or pur- 
diasing goods in the name of a supposed principal. Here the defendant was 

(a) 5 M. ft S. 345. {b) 3 B. Jt Add. 114. 

VOL. III. G 
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Exchequer, employed to conduct the business of Barthorpe and Co. ; and, primd facie, 
^i^r*'^^ had an authority to draw the bill. 

V. 

Babthorpc. Hoggins, in support of the rule. — It should have been left to the jury to say, 
whether, under the circumstances, the defendant drew and indorsed the bill 
upon his own account. In PolkiU y. Walter, Sir /. Scarlett, for the plaintiff, 
says, " If a person assumes to act as the agent of another, and. in fact, has no 
authority, any contract which he may have made, may be treated aa made by 
him personally.*' [Lord Abinger, C. B. — Suppose the defendant applied the 
money to his own use, upon shewing that he had no authority to draw the bill, 
you might maintain an action for money had and received.] Polhill v. Walter 
is not applicable to the present case ; there the defendant was induced to accept 
the bill, by an assurance by the payee that it was perfectly regular, and be- 
lieving that the acceptance would be sanctioned. In I%oma8 v. Hewes (c), 
which was an action of trespass against B., the land-agent of C, the party 
reaUy interested, H., who acted as the defendant's attorney, upon the employ- 
ment of C, consented to an order of fiisi yrius, upon certain terms, and on 
motion to set aside the order, on the ground that H. had no authority to bind 
C. by any such arrangement, the Court refused to interfere. [Parke, B. — ^Is 
there any distinction between the case of a bill of exchange and a contract for 
goods sold, signed in the name of a firm ?] Vere v. Lewis (d), Tatlack v» 
Harris (e), are to the eflect, that a bill drawn, payable to the order of a fic- 
titious person, may be treated as payable to the bearer's order. [Lord 
Abinger, C. B. — ^AU those cases turn upon the hct of the bills having been 
drawn by a known house, in behalf of a fictitious payee.] 

Cur, adv. vult. 

Lord Abinqbr, C. B., delivered the judgment of the court. After stating 
the fetcts, his lordship proceeded : — ^A motion was made to set aside the non- 
suit, and enter a verdict for the plaintifi^, on the ground that the defendant 
was liable, inasmuch as he drew the bill, having no authority from the firm of 
Barthorpe and Co. Without considering whether a party can, under any cir- 
cumstances, be liable, who is not the drawer or acceptor of a bill, we are of 
opinion, that before any man can be charged with a transaction of this sort, 
some, or at least primd facie evidence, should be given, that he used the name 
of a firm without authority. It is no uncommon thing, among commercial 
men, to allow a clerk to draw bills ; and it can never be contended, that the 
clerk is to be liable as the drawer of the bills. There should be some evidence, 
at least, that the clerk had used the name of his principal without authorky. 
In the present case, the evidence of that fact not only failed, but vms rather 
the other way ; as the defendant was the confidential clerk of the firm, and 
employed solely to carry on the business of the house, either by drawing bills 
as he had been in the habit of doing, or by such other means as were neces- 
sary. 

Rule discharged. 

(c) 2 C. & M. 519. (d) 3 T. R. 182. (e) 3 T. R. 174. 
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Hall v. Pierce. Eiciiequer. 

ARCHBOLD moved for a rule mti, to allow the plaintiff the costs of an ac- The defendant 

tion on a jndgment. The original action was on a promissory note, and ^^i^^i^^ 

the defendant, who had heen surrendered by his bail, was superseded by rea- charstd in «■• 

son of not being charged in execution in due time. Tlie defendant, aft^ ob- ygie, and the 

taining time to plead to the action on the judgment, pleaded wnd tiel record. E^i?^^"^ 

ArchbM urged that, as the defendant had caused delay, and had pleaded a tion oo the 

Use plea, it was a case lor the Court tx> exercise the discretion given by the ^^(^j^^ 

43 Geo. S, e. 46, s. 4. fie referred to G^rmweU v. Barker (s), idiere a de- tnined time, 

fendant sued out a writ of error, and, to an action on the judgment, pleaded pi^^icci « ^iig^ 

nalMtfPMsniLflBdllttCSoattflavie the plaintiff his costs. plea: the 

^^ ^ Court refoied 

10 albw the 

Parkx, B. — You seek to rectify the blunder in not charging* Ae defendant tfj'^la^***!* 

in execution in dnetime. Hie question then is, whether the defendant or the e. 46, t. 4, giv- 

plaintiff ought to suffer? I think, the plaintiff. If, mdeed, the costs could be jJg^S^jh^ 
separated, it is dear the defendant ought to pay the costs of his false plea ; 
hot the act of parliament gives no such power. 



Rule refused. 



(a) 6 Tkunt. 364. 



Watson v. Dorb. 

f^ODSON moved to set aside a judgment for irregularity. The defendant JudgnMiit 

had given a cognovit for debt and costs, and the objection was, that no SjSlS'SfoU 

appearance had been entered until three days after judgment was signed. app^nnoe en. 



PeUrgdofff shewed cause, upon an affidavit that the i4[>pearance was entered 
mac jpro time* — In Davit v. Hughes (a), judgment was signed without filing 
common bail for the defendant, until after the succeeding term after the writ 
was returnable, and it was held, that the defendant, having given a cognovit, 
was estopped from olijecting to the irregularity, common bail having been 
filed nunc pro tune. IParke, B. — ^At that time ^ere was relation to the first 
day ci term ; but now, every judgment must bear date upon the precise day 
when signed, and there can be no relation of appearances.] The cognovit 
authorizes the plaintiff's attorney, or any other attorney of the court, to ap- 
pear for the defendant, if necessary. Under this authority, the plaintiff's 
attorney is the attorney for the defendant, and it is not competent for the latter 
to repudiate the act of his own agent. 

Parxb, B. — Judgment should not have been signed until after the defen- 
dant was in court. The irregularity is in signing judgment before appear- 
ance. 

Rule absolute, with costs. 

(a) 7 T. R. 206. 
o 2 



teicd, is ifrt> 
golsr. 
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Bxehequer, 



LiLLEY V. Johnson. 



On shewing TTHIS was a wnt of trial before the under-sheriff of Yorkshire. 
eauie agaiost m -*' 
rule for » new 

*ri*U before the Cottingham having obtained a rule for a new trial, on the ground that the 
sheriff. affidA* i* ^ • ^ • j 

Tiu aie adoiis- verdict was against evidence, 

sible, eonuin- 

ing a statement 

of evidence * G. T. White shewed cause, upon affidavits containing statements of facts 

aimn^ onth?^^ proved at the trial, but which did not appear upon the under-sheriff's notes. 
shcriff*s notes. 

Cottingham admitted, that if the affidavits could be received, he could not 
support his rule. 

The Court held the affidavits admissible, and discharged the rule. 



If an insolvent 
debtor inserts 
in bis Kcbedule 
the bolder of a 
negotiable 8e« 
cority, he is 
discharged as 
to all narties, 
though not 
named, and 
also as to the 
debt for which 
it was « secu- 
rity. 



Samuel Boypell v. Champneys. 

A SSUMPSJT by drawer against acceptor of a bill of exchange, with a 
count for work and labour as an attorney. Plea — ^That defendant was 
discharged under the Insolvent Debtors' Act. At the trial, before Alderson, 
B., at the London sittings in Hilary Term, it appeared that the defendant was 
indebted to the plaintiff for business done as an attorney, and that the bill in 
question was accepted in payment of that debt, and was indorsed by the plain- 
tiff to Charles Boydell. The bill being dishonoured, Charles Boydell sued the 
defendant, and obtained judgment, but did not take him in execution. The defen- 
dant shortly afterwards took the benefit of the Insolvent Debtors' Act, having 
inserted Charles Boydell, but not the plaintiff, in his schedule. After his dis- 
charge, Charles Boydell returned the bill to the plaintiff, who brought the pre- 
sent action. It was contended, on the part of the defendant, that his dis- 
charge under the Insolvent Debtors' Act, was an answer to the action. The 
plaintiff obtaiAed a verdict, with liberty to move to enter a nonsuit. 

Chandless having obtained a rule accordingly, 

Erie and Jardinc shewed cause. — ^The action on the bill is not barred by 
the defence set up. Charles Boydell had a right, when the bill was disho- 
noured, to call upon the plaintiff for payment, and the latter would be entitled 
to his original claim, which was the consideration for the biU. There is no 
provision in the Insolvent Debtors' Act which renders the discharge a bar to 
other parties to the bill not named in the schedule, because the holder is pre- 
vented from suing; much less to extinguish the original debt. In Macdonald 
V. BovingtoH(a), which was decided on the Lords' Act, the holder of a bill sued 



(a) 4 T. R. 825. 
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the acceptor to judgment, and charged him m execiition, and it was held, that 
the charging in execution at the suit of the holder was no satisfiaction as 
between the drawer and the acceptor. If the drawer be called upon for pay- 
ment, no agreement between the indorsee and the acceptor could discharge 
the latter. [Parke, B. — Suppose a release from the indorsee, whilst the bill 
was in his hands.] That would be an extinguishment of the debt ; but where 
a prior party to a biD is caUed upon by the holder, the former is remitted to 
all his original rights. In Mead v. Braham (*), it was held, that the drawer 
of a bill who paid the amount to the holder after a commission of bankruptcy 
against the acceptor, might sue the acceptor before he had obtained his certi- 
ficate, though the holder had proved under the commission. [Lord Abinger^ 
C. B. — The election of the holder to prove under the commission could not 
affect the other parties : to make the case analagous, you must shew that the 
holder proved under the commission and signed the bankrupt's certificate, and 
afterwards transferred the bill to the drawer, who then brought his action. 
The simple question is, whether the discharge extinguishes the debt, or 
merely bars the remedy.] Looking at the words of the act, it appears to be 
merely a discharge of the person. The 46th section empowers the Court to 
discharge the prisoner as to the debts due to the persons named in his sche- 
dule as creditors. [Parke, B. — ^There is no doubt this was a debt so long as 
it was in the hands of a third person. It would have been a good defence to 
an action for work and labour, that the defendant accepted a bill which was 
outstanding.] The plaintiff's name should have been inserted in the schedule 
as a creditor. [Parke, B. — At the time of filing the petition, the bill was in 
the hands of a third person, and there was no debt to the plaintiff: he could 
not at the time of the discharge have sued for work and labour.] The 61st 
section shews it was not the intention to destroy the debt, but only to bar the 
remedy. 



85 

Ex§/iegM€r, 



BOTDCLL 

V. 

Cbampvxts. 



CkamdlegM, in suf^ort of the rule. — Ui Macdonald v. Bovington, which arose 
on the Lords' Act, there was a discharge as to a particular creditor only ; but 
the Insolvent Debtors' Act contemplates a general arrangement for the pur- 
pose of releasing the insolvent from all his creditors. The 46th section shews 
it was the intention of the legislature to discharge the insolvent, not merely 
as to the peraons named in his schedule, but in respect of all debts specified 
therein. The term " several persons " is inserted as descriptive of the debts. 
The debt inserted in the schedule as due to Charles BoydeU, is the debt 
claimed by the plaintiff. The effect of giving a security for the debt was to 
give a capacity of transferring it; and the bill having been indorsed to 
Charle$ BoydeU, he thereby acquired the privilege of being inserted in the 
insolvent's schedule, and of opposing his discharge. All that is necessary 
under the act is the identity of the debt. The latter part of the 46th section 
gives the power of inserting in the schedule the name of the drawer of the 
bill, where the holder is not known to the insolvent. [He was then stopped 
by the Court.] 

Lord Abingxr, C. B. — ^The rule must be absolute. The case c^ Macdo- 
nald y. Bovington has no application to the present. The Lords' Act only 



(6) 3M.&S. OL 
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S M^eqme r. Operates to disehlurge a inriBoner ts to a partieiilar creditor, b«t docs not say a 
BoTDSLt ^^'^ about a discharge from the debt ; bat the Insolvent Debtors' Aet w m^ 



v* tended to pot a debtor on the same footing as under a bankraptcj. Neither 

has the case of Mead v. Braham any spplieation to the present : there the 



bankrupt had not obtained his oertifieale ; bat here* it appears to me, that the 
debt is discharged, and that, being sOb there is no law which requires us to 
say that it reyires when the bill gets back into the hands of the drawer; but, 
on the contrary, the act gives the debtor the &cility of putting m the name of 
the drawer, when he does not know who the holder is, and so to be dis- 
diarged from the bill* If he knows the name of the holder, that is the name 
he is to insei/t Then the bill bemg discharged as to the holder, it cannot in 
any case revive. If the law were otherwise, it would be inconsistent with the 
policy of the act ; it might happen that a debtor would be disdiarged as 
against a particular class of creditors, yet, with respect to those persons to 
whom he had given bills, he might be arrested toties quoties, according to the 
number of indorsements : if there were twenty indorsees, he might be liable 
to be arrested by every one of them but those whose names he had inserted 
in his schedule. The obvious meaning of the act is to discharge the insolvent 
from all his debts, upon his giving the best aecount of them, so that the cre« 
ditors might have notice. Here he has inserted the name of the holder of 
the bill, and that is sufficient notice to all parties. 

Parkk, B.— I am of the same opinion. MacdonM v. Bovinjfttm turned 
upon the provisions of the Liords' Act, by which it was the intentbn of the 
legislature not to dischai^ the party from the debt, but only his person from 
imprisonment. The Insolvent Debtors' Act is different : when once an in* 
solvent inserts in his schedule such a description of the debt as he is able to 
give, he is altogether discharged as to that debt. I think this neceSsarQy 
follows from the 46th and Gist sections. The 46th section empowers the 
Ckrart to adjudge the prisoner to be discharged, "as to the several debiM 9rmmu 
of money " — ^not as to the several eredUort^^** due or claimed to be doe at the 
time of filing such prisoner's petition, from such prisoner to the several per« 
sons named in his schedule as creditors ; and as to the daims of aU other 
persons, not known to such prisoner at the time of such abjudication, who 
may be indorsees or holders of any negotiable security set forth in his sohe- 
dule." The objects of the latter part of the act is, that where an insolvent is 
indebted upon a negotiaMe security, and could not be reasonably expected to 
know the holder, it would be suffident to describe the bill without naming tile 
perscm : it is expressly enacted, that he shall be discharged if the instnunent 
is so described in his schedule as to satisfy the Court that the debt must be 
known to those who are interested. That appears to me the reasonable and 
plain construction to be put upon the 46th section, and it is confirmed by the 
61st, which provides, that if any person shall become entitled to the benefit 
of the act by any such adjudication as aforesaid, no execution shall issue ;— 
not in respect of any creditor, but in respect of any debt. Such is tiie con* 
struction put by the Court upon the former insolvent acts. Thus in Reevef v. 
Lambert (c), whidi arose on the 6th section of the 1 Geo. 4, c. 119, at the 
conclusion of the judgment it is said, " Besides, the prisoner is discharged ai 

(r) 4 a. ft C. 214. 
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to die debto mt nU xme d in liis flobediile. Here the defendant has ine&tioiied 
Hie origimd deM in his schedule, and he is dnchaargied by force of tiie insol- 
"venft «dt Bs to that debt ; and being discharged as to that debt, he is dis- 
f^aiged fitna any datm arisiiig by reason of a aecarity given for that debt." 
That was fiie view taken by the C^nrt, when the statute did not oonftain the 
cnactiaeB t to wUeh I htctt referred, which shews more strongly the intention 
of the kgidaliire to &tingiiish between the debt and a mere discharge of the 
peiwuik 

AtinnsON, fi.«^ am of the same opinion. It aeems to me the intention 
of the act, that the party should be discharged from the debt, and that the 
object of the expressions referred to in the 46th section, is to identify the 
debt from which tiie party is to be discharged. The holder is named for the 
purpose of identifying the debt; that appears from the latter part of the 
section, by which, when the insolvent does not know the holder of a nego- 
tiable isecurity, the security itself is to be set forth. That appears from various 
cases, in whidi it has been held, that tiiough a debt is not aocuratdy de- 
acribed, yet, ff the deacriptioii is suoh that the parties cannot be misled, it 
IS sumcieDt. 

Rule absolate. 



Exehtquif, 



BOTOEIX 

V. 

CUAMPITEYS. 



YfiOMANS r. Leigh. 



^ASE for negligent driving by the defendant's servant Plea — Not guilty. 
At the trial, before Boikmd, B. at the London sittings, in Michaelmas 
Term, the defendant called the servant who was driving the carriage, when 
the accident occurred, as a witness on his part. It was objected, that he 
could not be examined without a release: the learned judge was of that 
opinion, and rejected the evidence. A verdict having been found for the 
plaintiff. 



Id an aetion for 
Deglieent driv- 
ing, the de- 
fendant*! ser- 
vant is a oom- 
Jietent witness 
or him, under 
3 & 4 W. 4, 
c.42,u.26,27. 



Hmdmarsh moved to set aside the verdict and for a new trial. 



Petersdorff shewed cause. — ^The question b, whether, notwithstanding the 
3 & 4 W. 4, c. 42, s. 26, the witness should have been released. The pre- 
amble shews that the statute was obviously intended to apply only to 
cases in whidi there was no practical mode of rendering a witness competent. 
Where a party claimed under a right of common, or other customary or local 
right, a release would not have rendered him competent. [Alderson, B. — It 
is deafly the intention of the act, to apply to all cases in which the verdict 
would be evidence for or against the witoess.] In Mitchell v. Hunt (a), which 
was an action for improperly digging a cellar near the plaintiff's wall, 
PattCMon, J. hdd, that the workman who dug it was not a competent witness 
unless rdeased. Harrington v. Coswell (b), Harding v. Cobly (c). Burgess v. 
CutheU (d), Hodson v. Marshall {e), are to the same effect. It must be ad- 



(a) 6C. &P. 351. 
{b) 6 C. & P. 352. 
(c) 6 C. & P. 664. 



(J) 6 C. & P. 282. 
(c) 7 C. & P. 16. 



SB TESM REPOBT5 n m EXCHEQUER. 

Mittad dtait #Snri ▼. Jf '/)ii^ CO b at ^vinee witik Aoe dednaift: tlim 
Mr. BaroD PcHbr hcUU flifll in an action Inr indonee agaimt a cc^tnr of a ImH 
of f fi'liaagc, tiie drawer was rendered br tins tJatatr a competent witneaa for 
tbc defendant. BntinAecaae of tfaaBriij^^rtAMafirrffrT.Piigpy (y)^ 
itwashdd, that tiie eompetencj of a witneas intei e a t Bd in tiie event of a suit 
could not be remored Inr the indonemcnt of his naoK on the record, under 
the rtatote. IPmrke, B.— There the Court held, that a member of a coipo- 
ration was not rendered a competent witness bj a rdeaae of his int eres t to the 
corpo rati on, because he, in effect, rdeased himadf.] The indorsement on 
the record would not produce the aame effect on the mind of a witness as a 



pAaKK, B. — I am of opinicm that die mk dioakl be abec^nte. The section 
iqiplies to an cases, where die only interest is, that the verdict in the action 
would be evidence for or against the witness. In tins case there is no interest 
in die driver of the carriage, except that the verdict might be given in evi- 
dence, in an action by bis master, to shew the amount of damage. There is 
a recent case in the Court of Common Fleas (A), in which that court takes the 
die same view of die statute. I am of ofnnion that the act is not confined to 
cases in which it was before impossible to make a witness competent by a 
release. Here the effect of the act is to save the parties the expense of a 
release. 

Aldkrson, B. — I am of the same opinion. The 26th & 27th sections, 
taken together, make the witness competent ; giving the party the benefit of 
a release, by indorsing the vntnens's name upon the record. Tlie object of 
the act is to save the expense of having a release. 

BoLLAND, B. — I concur in the view which the Court takes of this case. 

Rule absolute. . 

(/) 7 C. & P. 44. (k) Bowman t. fVUiU, 

(g) 6 N. ft M. 211. 



Robinson v. Creswell. 

A pHfoner who TTDALL moved for a rule, calling on the warden of the Fleet prison to 
aMe offnime "^^^ cause why he should not discharge the defendant out of custody, he 

proccM, hafiPg being supersedable under the rule of H. T. 2 Will. 4, s. 88. 

obtAiiMd » rule & *^ 

nisi tot his dls- 

^iW*** Imt^ Abinqrr, C. B. — ^We cannot make the warden a judge of the fact: 

the following you may take a rule against the plaintiff. 

d»7 charged 

htm in ezecn* 

tion t-^HeUj On the following day, the defendant was charged in execution, at the suit 

^M ^ ^ ®' ^® plaintiff, and subsequently 

•uy of |»o- 

^JjJ UiedSm- Mansel shewed cause ; and contended, that as the custody was charged by 

dent could not 
bediicherged. 
The waidcn of the Fleet b not bound to judge of the fact of a priioner being supenedable. 
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tbe diarging in €ziBCii:ti<m, the defendant could not now be discharged. He ExOiequer^ 



CmXSWELL. 



U4aU, in support of the role, referred to PierMcm v. Goodwin (c), where it 
was held, that if a defendant be sapenedable for want of judgment being en* 
tered np in time, but not actoally discharged* he conld not be detained in an 
action on the judgment; the Court being of opinion, that the actual discharge 
of a prisoner related back to the time when he ¥raB supersedable. 

Lord Abinosr, C. B. — Under the circumstances, I do not see how we can 
discharge the defendant ; the rule was no stay of proceedings, and the defen- 
-dant has been regularly charged in execution. 

The case, however, stood over, until Parke, B. should be in court ; and the 
Tuk was subsequently discharged with costs, the counsel for the defendant not 
appearing. 

Rule discharged. 

(<■) 1 T. R. 501. (c) 1 B. ft P. 361. 

{b) 7EMt,3dO. 



CoRRELL V. Cattle. 

A SSUMPSrr to recover the deposit paid upon the purchase of an estate* PsrUcnlais of 
The particulars of demand were as follows : — *• This action is brought dwiSifSited 
to recover the sum of 30/., being the deposit paid by the plaintiff upon the the acdoii to bo 
purchase of a certain estate of the defendant, to which estate the defendant oorcrtSe depo- 
was unable to make a good title." A summons was taken out before Gwmey, ^ V^ vpon 
B., for further and better particulars, which was dismissed upon the plaintiff's an eitato, to 
attorney atating that the objections to the title were matters of law only. J^^?** ^ 
Subsequently the plaintiff's attorney sent to the defendant's attorney a notice, nnmble to make 
" that the objections to the title upon which the plaintiff would rely, were fully JnSmL?'^ * * 
set forth in the plaintiff's answer to a bill filed by the defendant in the Court {dkcn ont fbr 
of Chancery for a specific performance." . At the trial, before Liord Abinger, uS^iSidl*w»« 
C. B., at atkk Warwick spring assizes, it appeared that the objection to the ^iuniMod mn 
title was, that the defendant, who was tenant in tail of the property in ques- attonerttatinff 
tion, had disposed of his life interest therein. On the part of the defendant ^ objectiooa 
it was alleged, that the deed by which he was represented to have sold his law ooU. Sab- 

Kfe interest, was a forgery. Thie jury found a vardict for the plaintiff with Ifl"*°"^ ' "*• 
^^, , o y J ^ r tlce was lent to 

30f. damages. the defendant, 

that the objec 

tiona were let 

M. D. Hm moved to set aside the verdict, on the ground that the plaintiff out in « bill 

was confined by his particular to objections in point of law. He contended ^Se vSrf£mS^ 
that the notice operated as an agreement between the jmrties, that no objection ^f^ . ^be 

should be raised, except such as were strictly of a legal nature. trdl wai mattv 

of fact onlir. 
A Terdict oaT- 
Favlke, B. inquired if the plaintiff's attorney would make an affidavit, that inff been fonnd 

he verily believed that the plaintiff meant to confine himself at the trial to t^ CoSetn^* 

feMdtoietit 
Mide,itnoc 
appearing that the defendant had been mlM. 
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COKEELL 
V. 

Cattlx. 



points of law, and that he did not oome prqpaied to meet a matter of hd, 
which, heing answered in the negative, his lordship atated, that according to 
strict rule a summons should have been taken out to rescind the plaintiff's 
undertaking ; bat as it appeared the defendant h^ not been misled* the rule 
must be refused. 

Rule refused. 



Jones v. Howe. 



The idAiDtiff 
hAvinc made 
default in try- 
ing hit emue 
on the 10th of 
Aprils gBTe a 
fresh notice 
of trial for the 
18th, when the 
caoie waa 
taken aa unde- 
fended, and tile 
phdntiff had a 
▼erdict. On 
the 14th of 
^^H/tlie de- 
fendant moved 
for judgment 
aain ease of a 
nonsuit, liaving 

S'renbatona 
j*8 notice of 
the motion s— 
Bdi, that the 
Court could not 
give judgment 
as in case of a 
nonioit. 

Onedaj*i 
notice of no» 
tlon for judg* 
mentasin 
caaeofaaoa- 
suit, it not a 
atay of pio- 
oceaiqga ia this 
conit* 



ZJ OGGINS shewed cause against a rule obtained by Addison for judgment 
as in case of a nonsuit. Notice of trial before the sheriff was given for 
the 31st of March, when the record was withdrawn in consequence of the ab- 
aenoe of a material witness. On the 10th of April, fresh notice of trial was 
given for the 18th : on the 14th the defendant moved for judgment as in case 
of a nonsoity having given one day's previous notice of the motion. The 
plaintiff tried the cause, as undefended, on the 1 8th, and obtained a verdict. 

Addison, in support of the rule. — ^The plaintiff having failed to go to trial 
pursuant to the practice of the court, the defendant was then in a situation to 
move for judgment as in case of a nonsuit. The giving a fresh notice of trial 
does not preclude him. Bambridge v. pMmr(a), Smedley v. Christie (6). 
[Parke, B. — The difficulty in this case is, that we cannot make the rule abso- 
lute when the plaintiff has obtained a verdict. Your notice of motion vras no 
stay of proceedings.] In the other courts one day's notice is sufficient, and 
the rule of H. T. 2 W. 4, s. 68, which provides that *' a rule nisi for judg- 
ment, as in case of a nonsuit may be obtained on motion, without previous 
notice; but in that case, it shall not operate as a stay of proceedings," will, 
by implication, make the notice the same in each court. 

Parks, B. — The defendant may set aside the verdict on payment of costs ; 
and this rule will be discharged widi costs, the plaintiff giving a peremptory 
undertaking, and it may be incorporated in the rule, ^t the defendant shall 
have the costs of the first default. 

Rule accordingly. 



(a) 1 Dow. P. C. 444. 



(b) 2 Dow. P, C. 15$. 



Ikin v. Plevin and others. 

f^OWLING shewed cause against a rule, obtained by Hoggins, for setting 
aside the issue delivered in this cause for irregularity. The action was 
on a promissory note made by three defendants, but the issue throughout de- 
scribed them as the said defendant ; the writ was stated to have issued in 
November, 1837, instead of ^ot;em^, 1836; and the conclusion was, "and 
thereupon the then sheriffs are commanded," &c. The defendant had not re- 



The iiiiie mif • 
autted the date 
oftliewrit, 
used tile irofd 
defendaBtf io* 
•teadofdefto- 
dantf, and eon- 
dttded with 
*^tliereapoo 

iintthemmYkeiVSk 
919 oonmand- 

ed| Ac. :— £fdtf« tliat tlie issue was not irregular, but merely informal ; and that the defendant 
ihoald luiTi Implied to a judge at cbamhert, to amend it at the plaintiff*s cost. 
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tamed die ionie. Cawiuif contended tiuil these erron did not make the iflsue 
iii e guk r^ bat thet the proper ooorae was to wfifitj to a judge at chambers to 
ammd at the pkmtifra ooet. Beaidea, the defendant, hj aeeepting the iaane, 
admita it to be property made np. 



Ejuhi^uir, 



Isiir 

V. 

PLlTiir. 



Hofgami, in aepport of the role. — Since the new ralea, the date of the writ 
must be correctly stated. In Pee/ t. Ward («)» a writ cf trial had been ob- 
tained for trying the canse before the aheriff; bat the issue dehvered was in 
the form of an isaoe at Niri Pruu, and the Court set aside the issae, the writ 
of trial, and notice of trial. The aothcnity cited does not apply, since a precise 
form has been given by Tirtae of an act of parliament. 



AiiinBaoif, B.— ^There was no necessity to make this application to the 
Coort; the proper ooarae was to apply to a jodge at chambers, to amend the 
issae at the plaintiff's cost. In Peel v. Ward the issue was drawn up in a 
form which did not give the judge any power to make the order for the writ 
cf trial ; though in that case, it seems to me, the more correct judgment would 
have been to hare set ande the writ of trial and the notice of trial only ; as 
I do not aee how the issue, which was regular at the time it was delivered, 
eou]d> be made irregular by any subsequent proceedings. Here, however, the 
issue is not irregular, but merely informal. The present rule will be dis- 
charged without costs; and then the plaintiff should apply to a judge to 
amend, which will be allowed on payment of costs. 

Rule accordingly. 

(■) 5D0W.P.C. 16». 1 M.&W.743. 



PtATT r« Hall. 



nPHIS was an action of imdebUatwe aemmpeU, which came on for trial at the a esaie was 

laat Liverpooi assizes, when a verdict was taken by consoit for the jST!??? ! , , 
phuntaff, snhject to the award of an arbitrator, who was to be at liberty to was ta be*tt H* 
reduce or vacate the verdict. The arbitrator awarded that the plaintiff was ^JI'^J^d^'um* 
entitled to demand of the defendant the sum of 90/., in respect of the causes vefdiet, tdcca 
<tf action in the declaration mentioned ; and that the defendant was entitled to nettbitntor 
set off, against such demand, 35/. for journeys and expenses mentioned in the Ji^"^* ^jj? 
particolars of the defendant's set-off; and that the defendant should deliver up wu eniftled ta 
to the plaintiff certain securities mentioned in the award. d^feodantMr* 

sMtlMiitfae 
Cron^Um had obtained a rule to shew cause why the postea should not be ^S^^d'to^ 
delivered to the plaintiff, in order that he might enter a verdict for 65/. pur- off Sftl. ; and 
suant to the arbitrator'a award. The rule was drawn up " on reading the (Umt tlMrafd?e. 



the affidavit. 



rit of J. C. (the arbitrator's derk), and the pqfer writing thereto an- {|7?^S.^!|!^ 

aezed." The paper writing was a copy of the award, which was verified by ■eenriticfl i— 

HM, that the 
award toffid- 
eotlj aioer- 
tilned the anumnt for which the verdict wai to be entered. 

la dimwiiig ap a rule, it fi sot neooaarj to specify the particular docttmeal on which it in ob- 
tained, bat it may be deicribed aa a paper writtngj piorided it be propedy ▼erified by affidavit. 
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Wmmore shewed cause ; and objected that the rule wai iin|ffoper>y drawil 
ap, hiasmiich as the document itself shocdd have been specified. He referred 
to Sherry v. Oke (a). [Parke, B. — That decision proceeded on the ground 
that there was no affidavit that the pi^ier writing annexed was a true copy of 
the award. Alderson, B. — ^There the rule was not drawn np upon reading the 
award, but upon reading a paper writing purporting to be a copy of the award, 
but which did not appear to be a true copy.] 

Then the award is not final : the arbitrator has neither vacated the verdict 
nor reduced the damages ; nor has he ascertained any sum to be due from the 
defendant to the plaintiff. Consistently with this award, the plaintiff iQay be 
the debtor of the defendant, after the securities are given up. 

Parks, B. — ^The arbitrator finds 90/. to be due to the plaintiff, from which 
is to be deducted the SSL due to the defendant. Tliat sufficiently ascertains 
the amount to which the plaintiff is entitled. 

Rule absolute. 

(a) 1 Har. k WoU. 119. 3 Dow]. P. C. 



Edwards r. Jones. 

SenMe^ that a Hf^HOMAS obtained a rule to tax the defendant his costs under the 43 Geo. 

mtecl^aod*goei ^* ^* ^^' ^* ^' '^^ defendant was arrested for 100/. on a promissory 

to V^'^ <• note made by him, and indorsed to the plaintiff. The defendant pleaded, that 

held to tpeeial before the making of the note, one Evan Jones sold to him an undivided moiety 

baii," within of a sloop, called the Mary Ann, for the sum of 100/., and in consideration 

tnc mcamoff oi 

the 43 Qto. S, that the said E. Jones, by writing under his hand, then agreed with the defien- 

^Xheiadantt ^^^^> ^^^ ^^ ^^ ^°^ ^^ lOOl. should be payable when and as the said sloop 
of a promiaiory might earn the same by carrying goods for the vM. ^. Jones, and not before ; 
givai wme^ &^^ ^^^ ^^ ^^ ^' ^^^^^^^ would constantly employ the said slodp m Partying 
Joe for it, may goods for him at reasonable freight, until the said sum of 100/. was liquidated 
mafcfT for the and discharged by the amount of freight to be due to the defendant for such 
''**** kkSSS*** carriage ; and that in the event of the defendant refusing or neglecting to carry 
ing it wai an goods of the said E, Jones in the said sloop, at reasonable freight, in liquida- 
JJI2"2^lf|J*'"' tion and discharge of the said sum of 100/., and not otherwise, the said pro- 
twera the prior missory note should be enforced ; and on the considerations aforesaid, and 
^JJuiie'Kid- ^V^^ ^° other consideration whatever, the defendant made the promissory 
Z^ ^ note. Averment, that the defendant was always ready and willing to carry 

that ftctf* ^ the goods of E. Jones, pursuant to the agreement, but that he refrised to em- 
ploy the sloop for that purpose, and so the consideration upon which the note 
was made and delivered by the defendant to E, Jones, had wholly failed, and 
that E. Jones indorsed the note to the plaintiff without value or consideration. 
The plaintiff replied as to 49/. 2s. Id, parcel of the sum of 100/. in the deck- 
ration mentioned, that E, Jones indorsed the note to him, and that he took 
and held it for a good and sufficient consideration, and for value to that amount ; 
and as to the residue of the said sum of 100/., the plaintiff entered a nolle pro- 
sequi. The plaintiff obtained a verdict for 49/. 2s, Ic/. The defendant having 
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heA arrested, lay in prison until be was discharged under a judge's order* on 
aocoont of a defect in the affidavit to hold to bail. 

E. V. Wiliutmt shewed cause. — ^The question is, whether the defendant has 
been arrested and held to special bail ¥rithin the meaning of the 43 Geo. 3, 
c. 46. The third section enacts, that in all actions wherein the defendant 
shall be " arrested and held to special bail/' and the plaintiff shall not recover 
the amount of the sum for which the defendant shall have been so arrested and 
held to special bail, the defendant shall be entitled to costs. In Bates v. Pil^ 
hmg (a), the defendant was not arrested in consequence of his attorney un- 
dertaking that a bail-bond should be given, and it was decided, that such a 
case was not within the act. Bayley, B. says, the words are not " where the 
defendant shall be arrested" alone, or " held to special bail" alone, nor are the 
words " arrested" and " held to special bail" synonymous, so as to make one 
of tbem useless and nugatory, but they mean different things, and are distinct 
proceedings, in which different parties act ; and Vaughan, B. expressly says, 
*' it has been asked, if the putting in bail will not do without an arrest : will 
an arrest without putting in bail? To which I answer — ^no: both must 
concur." [Lord Abinger, C. B. — It may be said, that a man who voluntarily 
gives special bail is in no sense arrested. If a man be arrested, he is in custody 
taUil he gives special bail. What, after all, do special bail do but pay the 
debt or render the defendant ? The judgment of Vaughan, B . in Bates v. Pilling, 
was not necessary for the point under consideration, which was, that there 
must be an arrest first.] In Amor v. Blofield (6), process issued against a de- 
fendant, and his attorney gave an undertaking to put in bail : the defendant 
afterwards obtained leave to enter a common appearance, on account of a de- 
fect in the affidavit to hold to bail, and it was held the defendant was not en- 
titled to costs. In Wilson v. Broughton (c), Parke, J. certainly expressed 
aome doubt On the point. [Parke, B. — If a party be arrested, and placed under 
the obligation of giving special bail, would not that satisfy the statute : if he 
should be arrested, and immediately afterwards told he need not put in special 
bail, bat only enter a common appearance, that would not be a case within the 
statute, for he himself waives the benefit of it ; but if he be placed under the 
obligation of giving special bail, is not that enough ?] The most convenient 
view of the statute would be, that no person a entitled to the benefit of it 
unless he is arrested, and after his arrest, is held in custody untQ he puts in 
bail, cr is discharged by due course of law. Here the defendant has not been 
discharged by due course of law, but by taking advantage of a defect in the affi- 
davit to hold to bail. It a dear, that the term special bail is put in contradis- 
tinction to common bail ; but here the defendant has got out of custody on 
filing common bail. [Alderson, B. — If you look at the act, it is evident the 
legislature contemplated an arrest : the reasons upon which the judges decided 
Bates ▼. PilUng, are utterly irreconcilable with the point before them.] 

Secondly, it does not appear that the plaintiff knew this to be an accommo- 
dation note between the original parties, and if so, he was entitled to arrest 
fcMT the whole amount. 



Exchequer, 



Edwards 

V. 

Jokes. 



ThomM, in support of the rule. — ^The preamble of the act explains the inten- 



(a) 2 C. & M. 374. 



(6) 9 BiDg. 91 ; 2 M. & Scott, 156. 



(c) 2 Dow. P.C. 631. 
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tioo of die kgnlitaie. It k ** §Br ike marz eStttml ^mw m dk m 4d fmdkmM 
and TtxMtioom mretis^ and for tke rdicf of pcf ion i mpHmmti oo iiie«M pro*' 
eeti." Suypot a penon is arretted, and bcmg unable to p roc uf e bail, lies in 
praon nntfl after meniBct ; would not mdi a caie be widdn die atatote ? 
Where tbere b aocii an arrest as compd s the party to give bail, that aatiafies 
die act. The cases cited bare no appKcatioii to tibe preaeiit qiiertion. 



Lord Anornn, C. B. — We are not odled vpon to make anr dedaion as to 
whether this case is within the statote, since it docs not appear dnt the plaintiir 
had any hnoiHedge that this was an accoawnodatinn note ; if he had, and then, 
widiont hiring grrcn oonsidentiaa, had arrested the defendant for the whole 
amoont, die question woidd have arisen. But there is nodiing i m pr op er in a 
party who holds a bill, liar whidi he has given some eonsideration, soing for 
the idiok amoont, vilem he is awme dwre is no odier claim beyond hie. If 
it were not so, in what a sitnstioii wodd bankers be, who hai« n finriyoK 
biDs ioT die balance due from thdr cwBtanare ; it wmf^lmm than Ae amoont 
of die bfDs pledged; hot they wonld he seling improperly not to see for die 
whole. If there has bete ai^maiiBi^ as soggested, &e defendant has his re- 
mec^by: 



Fsttm, B. — ^We are not oaDed upon to my whedier diis case is within die 
statute, becaase die defendant is not in a comikion to i^ply. Ae plahiltiff' is 
the holder of a promBsorynoCe for ICXV., andforwhidi he haegmn AXU,*, 
primiLfade, he migfat recover the whole amomit, beoanBe die hoMer of a b9i 
has not only his own title, hatakothe dde of the prior parties* liin^ar 
means dear, that the pi^ee eoald not sue upon the note; ainee it wevld be no 
answer to prodnee an agreement to Sdbetitnte a diflerent mode of payment 
from dnt provided by die note itadf . Proibahly die plaintiff has exercised 
more cantion than was necessary, and has even eiqpoeed himself to die risk of 
on the part of the <frBwer. 



BoLLAVD and Aumasoii, Bs. ooncnrred. 

Rnk discharged. 



AlDEIDGB V. BULLER. 



k 



ISSitfiS^ J>JtJCE had obtained a nde to set aside a writ of habm carp^ to chsige 
is Mtm^ 1886* the plaintiff in execgtion, on the groand that the defendant was an olI^ 

im^beSipitA ^^' '^^ outlawry, which was at the suit of another plaintiff, took place ii 
jiidjimcat M in ^ay, 1836. In February last, the defendant signed judgment aa in case of « 
foit, and, in ' nonsuit, and in March last sued out the habeas corpus^ to cheige the 
kvinc'^'^^ in execution for the costs of that judgment* The present nde was 

oat ft LiUas on the 29th April. 

corpus f to 

chftrgctbe 

plftioUff in ex- /• W. Smith shewed cause, and contended, that the application was too kte. 
oention for tlie 
cotttoftbftt 

JtBdcmcnt t Held^ tbrnt ft motion on the 29tii AffHl^ to Mt aside the habeoi^ was not tookte, ao stop 
bsvmg Imms taken upon It. v 

Ad eatlaw csoaot appear in court except to revene his outlawry. 



SABIKR TEIBM. 1837^ 

[Lonl Aimffer, C. B. — The olject of the Mmv emjmt b to enforce the de- 
fendant's claim ; the plaintiff must either go into custody or pay the money. 
If the defendant had brought an action on the judgment, his outlawry 
might have been pleaded ; but, as it ie, the objection could not have been taken 
in any other form than this.] The rule which prohibits an outlaw from taking 
any step In a caase, appKes to plaintiffs and not to defendants. [Parke, B.-^ 
In this case the defendant, by enforcing the payment of costs, is acting as a 
plaintiff. Lofd Ahiuger, C. B.-^Suppose the defendant had brought an ac- 
tion upoB the judgment.] In that ease, the plaintiff must have pleaded the 
outlawry in abatement, and that he must have done within four days ; Vin. 
Ab. Ontlawrie. Clark v. Scroggs (a). As there is a remedy by audita querela, 
the Court will not exercise its equitable jurisdiction by motion ; Sfwums v. 
Biake (h). [Parke, B. — The plaintiff could not have an audita querela, the 
fisrm of it is '^ amdita querela defendentie"'} The defendant's attorney would 
have a lieo upon the judgment for his costs. 
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Exchequer^ 



Aldbidox 

v. 
Bdllxe. 



Price, in snppknrt of the rule, was stopped by the Court. 

Lord AsiNesR, 0. B. — l^e principle is dear ; nothing more so. The de* 
fendant is seddng to obti^ the fruits of his judgment ; and as the plaintiff is 
in eustody, he sues out an habeas corpue, to charge him in execution. He is 
then making xue of the authority and the process oi a court of justice, in order 
to enforce his daim. It is long settled, that an outlaw cannot appear in court, 
except to reverse his outlawry, and we ought not now to make any exception 
to it. 



Parkb, B. — I doubted whether the application was in sufficient tune ; but 
I the defendant has not taken any step upon the kabeas, I think it is. 



(a) Latw. 315 ; Anonymoui, 3 Salk. 275. 



(b) »C. M.ftK.416. 



DoNCASTER r. Cardwell* 



ADDISON shewed cause against a rule obtained by W. H. Watson, for the Where the 
costs of the day, for not proceeding to trial. The defendant was under JJJJJJJ mJSceof 
terms to accept short notice of trials which was given for the Liverpool assizes, <ri^* <here can 
on the 25th MarcK Tliis notice was countermanded on the 2l8t. It waa naod. 
contended that» as the defendant was bound to accept short notice of trial, six 
days* notice of countermand was not necessary. The rule of H. T* 2 W. 4, 
s. 61» req;aired six days' notice of countermand, wUess short notice of trial was. 
given* 

Parks, B. — Hie officer informs us there can be no countermand where the 
plaintiff gives short notice of trial ; therefore he must pay the costs. 

Rule accordingly. 
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Exchequer^ 



Man and another r. Lord Audley* 



Where the T\/4SENT moved for a rule, calling on the executors of the defendant to 

|Muty toaoog- J^ » & * nn 

noTtt died in shew cause why judgment should not he entered up on a cognovit. The 

SecSan^' cognovit was dated February, 1833, and the defendant died on the 15th of 

tva^A^in Raster January last. It was submitted, that the Court had power to order judgment 

ing, to permh ^o be entered nunc pro tunc. Arch. Prac. by Chit. 490. 
ludginent to 

nunc pro ttme. Parkb, B. — ^There is no precedent for such an apphcation as this. 

On a subsequent day, Dasent stated that the Court of King*s Bench had 
gp*anted a similar rule in the case of Harrison v. The Executors qf Sir G. 
Nayler. 

F. Kelly stated that he had moved, in the case referred to, and the Court 
seemed to be of opinion, that it was sufficient if the motion was made within 
a reasonable time after the death of the party, inasmuch as until the will was 
proved, there would not be any one on whom the rule could be served. No 
motion was made for making the rule absolute, in consequence of matter being 
settled. 

Lord Abinger, C. B. — Before the new rules there was relation of a term, 
and where a defendant died in vacation, and application was made on the first 
day of the following term, the Court would permit judgment to be entered as of 
the preceding term ; but this is an apphcation in Easter Term to enter up 
judgment against a party who died in Hilary Term : that could not have been 
under the old practice. 

Parks, B. — ^Judgment nunc pro tunc applied to cases where there was a 
delay of the Court, and it would not allow a party to be prejudiced thereby. 



Marryat r. Broderick. 

Where the A SSUMPSIT for money had and received. Plea — Non-assumpsit. At the 

races provided ^^'^> before Littledale, J. at the last Northampton assizes, it appeared that 

tb»^«J^«P"<« the defendant was the clerk of the Newport Pagnel races, and that the action 

tleSTby the* was brought either to recover the sum of 60/. which the plaintiff alleged to 

"rJTyJf 'rTu ^ve been won by a horse of his, or to recover back the amount of his stake. 
lieta^ tnat tne __ , , . _, _ ' 

plaintiff could ii^e plaintin s horse ran for a sweepstakes for horses not thorough-bred, and 
stokS^Von^an ^^*"^® ^ second. A horse named Cricketbat, which was the property of a Mr. 

award in bit Shaw, and thorough-bred, came in first. Before the race was run, the plaintiff 

fiiToar by one 

ateward, althouffh the other bad stated he would acquiesce in whitever his colleafnie did. To 

make the award of one steward available, there must be clear evidence that both parties, and 

alio the stakeholder, contented to abide by his sole decision. 

SenMe^ that where a horse-race is le|ni|, a party cannot recover back his stake after the race 
has been run, though the stakeholder has not paid oTer the money : at all events, he must 
demand it before the race is run. 
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gave the defendant notice that Criekethat was disqaalified to start. By the Exchequer. 
roles of the races, all disputes were to he determined hy the stewards, who on mTJ[^|[^t 
this occasion were Lord Charles Fitzroy and General Grosvenor ; neither of _ v. 
whom were present. General Grotvenor had heen named a steward without 
his knowledge; but told Lord Charles Fitzroy that he would acquiesce in 
whatever the latter might do. A Mr. Bayley attended at the races for Lord 
Charles FUiroy, but refused to determine the dispute in question. Lord Charles 
subsequently wrote to the plaintiff, that in his opinion the plaintiff was en- 
titled to the stakes. The plaintiff gave in evidence a letter from Shaw to 
Lord Charles Fitzroy, in which he tendered certain £acts for his lordship's 
consideration. There was no proof that Criekethat was in &ct thorough-bred. 
It was objected that the plaintiff could not recover without an award in his 
ftivour by both the stewards, and the learned judge being of that opinion, 
nonsuited the plaintiff. 

Humfrty now moved to set aside the nonsuit. — First, the plaintiff is en- 
titled to recover the whole stake. The other steward having acquiesced in 
the decision of Lord Charles Fitzroy, it is the decision of the party having 
the entire authority. In Rex v. Whitaker (a), an apportionment of a rate 
under a local drainage act, by two of three assessors, was held sufficient, on 
the ground of its being a matter of public duty and public trust. So here the 
stewards are not in the nature of arbitrators, but of judges pubHcly appointed. 
[Parke, B. — It cannot be said that they have any public duty.] There is 
evidence that the parties agreed to leave the dispute to Lord Charles Fitzroy ; 
Shaw's letter shews that he did not repudiate Lord Charles's authority. 
\Parke, B. — ^That letter might be evidence of an agreement, that Lord Charles 
should subsequently make an award,] Secondly, if a valid award has not 
been made, the event upon which the stake was deposited is still undecided, 
and the plaintiff is entitled to recover it back. Bate v. Cariwright(b), If 
the stewards do not decide, the defendant may keep the stake altogether. 
[Parke, B. — ^The money remains in his hands to abide the decision of the 
arbitrators or of the law ; if the arbitrators cannot settle the dispute, the law 
will : supposing the plaintiff entitled to recover back his own stake, he ought 
at all events to have demanded it back before the race was run.] The case 
resembles an ordinary arbitration, in which at common law the arbitrators' 
authority might have been revoked at any time before award made. [Parke, 
B. — ^That proceeds on the principle that the authority of an arbitrator is a 
countermandable authority. In Eltham v. Kingsman (c). Lord Ellenborough 
certainly applied that principle to the case of a stakeholder, but I very much 
doubt its applicability. 

Parks, B. — I am of opinion that there is no ground for this rule. Unless 
there has been a written agreement varying the rules of the races, both 
stewards must concur to render the arbitration valid. To make an award of 
one binding, there must be distinct proof that both parties — and probably 
also the derk of the course — submitted to his authority. The letter of Shaw 
at most amounts to an agreement that something should thereafter be done 
by Lord Charles Fitzroy, The question then is, whether the plaintiff is en- 
fa) 9 B. & C. 648. (c) 1 B. & Aid. G83. 
(b) 7 Price, 240. 
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titled to recover back his own stake. I think not. It was deposited to abide 
the event of the race, subject to the the decision of the stewards. If the 
stewards are incompetent to decide the question, it must be settled by a jmy. 
Even if the plaintiff had demanded back his stake before the race was run, I 
doubt whether it would be recoverable, this being a legal horse-race, and the 
money being deposited to abide the event. If, however, the case rested on 
that point, I should wish a rule to be granted, in order that it might be fiilly 
considered, as there is a case to the contrary. Here, however, no demand 
has been made, and the money remains in the defendant's hands until it is 
determined who is the winner. The plaintiff may submit his case to the 
stewards, if they are competent to entertain it; if not, he may bring an action, 
and prove himself to be the winner, by shewing that Shmo*s horse was 
thorough-bred. 

Aldbrson, B. — I am of the same opinion. I also entertain great doubt 
whether the analogy suggested in EUham v. Kingsman is a sound one : it 
appears to me that the authority of a stakeholder is not countermandable. 

Rule refused* 



Doe dem. Lewis Lewis r. Rees Davies. 



A., and B. her 



daughter^bistog p)^JSCTMENT to recover a small estate in Cardiganshire. At the trial, 



respectiTely 
•eiaed in fee of 
certaiD lands, 
by indenture, 
dated 15th iVb. 
vember^ 1822, 
after recitin^^ 
that a marriage 
had been 
agreed upon 
between the 
defendant and 
B., it waa wit. 
nessed in con- 



before Lord Denman, C. J., at the Cardigan summer assizes, 1836, it 
appeared that the lessor of the plaintiff claimed part of the property, as heir 
at law of his mother, Ann Letois the elder, and the residue as heir at law of 
his sister, Ann Lewis the younger. The defendant, who had married Ann 
Lewis the younger, claimed a life interest in the estate. Under an indenture 
dated the 1 5th of November , 1 822, and made between Ann Lewis the elder of 
the first part, and Ann Lewis the younger of the second part, the defendant 
of the third part, Lewis Lewis and David Davies of the fourth part ; whereby 
after reciting that Ann Lewis the elder and Ann Lewis the younger were 



to be paid by 
the ddfendant, 
and in consi- 
deration of the 
laid intended 
marriage, and 
alM> in oonsi* 



tideraUonof 2^ respectively entitled to the premises therein described, by purchase from the 

commissioners under an inclosure act, and that a marriage had been agreed 
upon, and was intended to be had and solemnized, between the defendant 
Rees Davies and Ann Lewis the younger ; and that, upon the treaty for the 
marriage, it had' been agreed upon, by and between Ann Lewis the elder and 
deration of lOf. Ann Lewis the younger, in manner following ; that is to say, she, the said 
iMiid b^L ^L '^'"* Leuns the elder, on her part, did thereby imdertake and agree to convey 
and D. D., the and assure unto the said Lewis Lewis and David Davies, and their heir in 

did respect vely ^"^^^ ^^^ ^^^ ^^^® ^^^ purposes thereinafter mentioned and expressed of and 

grant, bargain, concerning the same, in consideration of 2/. to be paid to her by the defen- 
•ell, alien, en- 
feoff, and con- 
firm to L. L. and D. D. their respective portions of the lands, to hold the same to the said 
L. L. and D. O. to the use of the defendant for life, with remainder over. The defendant 
married B. shortly afler the execution of the deed, and went to reside with A., and continued 
in pouession of the premises up to the time of trial. A. died in 1881, and B. in 1S36. 'llie 
deea contained an indorsement of livery of seisin, but there was no evidence of livery having 
been made, nor did it appear that the trustees were in any way related to the grantors. 

Held^ that the deed operated as a covenant to stand seined to the use of the defendant. 

Simbk^ thatno postessioo short of twenty yean is sufficient to warrant a jury in presuming 
livery of aeisin. 
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dant at or befcre tlie execution oi those presents, tiie said messuage, &c. (de- 
scribing the premises of Ann Lewis, the elder,) and the said Ann Lewis the 
youD^ger, on her part did thereby also midertake and agree to convey and 
assure «ato the said Lewis Lewis and David Davies, and their heirs in trCist 
for the uses and purposes thereinafter mentioned and expressed of and con- 
oeming the same, &c. (describing the premises of Ann Lewis the younger) : 
it was by the said indenture witnessed, that in consideration of the sum of 2/. 
te Ikm nai Amm Lnm the ddcr» in hand, well and truly paid by the defendant 
at and before die sealing and ddivering of ^be said indentnre, the receipt 
whereof, and that the same was in full for the absolute purdiase of the heri- 
ditaments thereinafter granted and enfeoffed, or intended so to be, and the 
foe nrnj^e and inheritance thereof in possession, free from incumbrances, she, 
the said Ann Lewis the elder, did thereby admit and acknowledge, and for and 
in consideration of the said intended marriage, and of the [here was an erasure 
in the deed] paid by the defendant at the request of the said Ann Lewis the 
younger, the receipt whereof was thereby acknowledged, and also for and in 
consideration of the sum of 1 Of. to eadi of them, the said Ann Lewis the 
elder, and Ann Lewis the younger, by the said Lewis Lewis and David Davies, 
in hand, respectively paid at or immediately before the execution of the said 
indenture, the receipt whereof was thereby acknowledged, she, the said Ann 
Lewis the elder, so far as related to the said messuage, (her part of the 
premises,) and the said Ann Lewis the younger, so for as related, &c., (her 
part of the premises,) did, and each of them did, grant, bargain, sell, alien, 
enfeoff, and confirm unto the said Lewis Lewis and David Davies, their heirs 
and assigns, all and singular, &c., (the premises in question,) with their ap- 
purtenances, in as large, ample, and beneficial a manner as the said Ann 
Lewis tile elder and Ann Lewis the younger purchased the same from the 
commissioners, to have and to hold the same respectively, with their appurte- 
nances, unto the said Lewis Lewis and David Davies, their heirs and assigns, 
to snch uses and upon such trusts, and to and for such intents and purposes* 
and subject to such provisions and agreements, as were thereinafter mentioned, 
expressed, and declared of and concerning the same, that is to say, to the use 
and behoof of the defendant and his assigns, for and during the term of his 
natural lifo, without impeachment of waste, and from and after his decease, to 
the use of Ann Lewis for life, with remainders over. 

Tliis indenture contained the following indorsement: — " Be it remembered, 
that this day of , one thousand eight hundred and twenty-two, 

peaceable and quiet possession and seisin of the messuage and dwelling-house, 
fields, doses, pieces or parcels of land, and all the premises within g^ranted and 
enfeoffed, were delivered by the within-named Ann Lewis the elder and Ann 
Lewis the younger to the within-named Lewis Lewis and David Davies, to 
hold to them the said Lewis Lewis and David Davies, their heirs and assigns, 
according to tiie tenor and effect of the within deed, in the presence of us 
whose names are hereunto subscribed." 

No names were subscribed to tiiis memorandum, nor was there any evidence 
of livery of seisin; nor did it appear that Lewis Lewis and David Davies were 
related to either Ann Lewis the elder or Ann Lewis the younger. 

The indenture was duly executed by Ann Lewis the elder. Arm Lewis the 
yocmger, and the defendant. 

The defendant went to live with his wife's mother upon the marriage, and 

h2 
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continued to live with her until her death, which happened about 1831^ and 
remained in possession of the premises up to the time of trial. 

The defendant's wife died about 1835. 

It was contended, on the part of the defendant — first, that the deed ope- 
rated as a feofiment, as livery of seisin might be presumed from the fact of 
possession by the defendant; secondly, if it was not to be presumed, the deed 
would operate as a covenant to stand seised; thirdly, that, as to the share of 
the daughter, the mother was tenant in possession, and that the deed would 
operate as a grant of the reversion. Upon referring, however, to the evi- 
dence, it appeared there was no proof that the mother was tenant to the 
daughter; and therefore that objection failed. 

The learned judge was of opinion, in conformity with the decision of Doe v. 
the Marquis of Cleveland (a), that the possession ought not to be left to the 
jury as evidence of livery of seisin, as it was for a less period than twenty 
years; but in order to save expense, he left the question to the jury, who 
found the fact the livery of seisin was made; but notwithstanding that finding, 
his lordship directed a verdict for the plaintiff, reserving to the defendant 
liberty to move to enter a verdict or a nonsuit. 

J. Wilson having, in Michaelmas Term, obtained a rule accordingly, 

E. V, Williams and Nicholl shewed cause. — First, there is not sufficient 
length of possession to warrant the jury in presuming livery of seisin. The 
rule of law is stated by Littledale, J., in delivering judgment in Doe v. the 
Marquis of Cleveland {h). He there says, " It seems to me, that no possession 
short of twenty years was sufficient to warrant the jury in presuming the fact 
of livery of seisin in this case. Here, therefore, there has not been a sufficient 
possession to constitute presumptive evidence of livery of seisin having been 
made. There was no actual proof of the fact of livery of seisin, and a feoff- 
ment without livery passes only an estate at will." 

But, secondly, it is contended, that though this instrument will not enure 
by way of feoffment, it may be good as a covenant to stand seised. If the 
intended feoffment had been to the husband's relations, it might have so ope- 
rated ; but here there can be no covenant, because there is no consideration of 
blood or marriage to support it. The grant is to the trustees, who are mere 
strangers, and the deed does not contain any covenant that the cestui que trust 
shall enjoy according to the uses. In Hore v. Dix{c), one J. P. being seised 
in fee of certain lands, in consideration of natural love and affection for his son, 
gave, granted, and enfeoffed two strangers of the said lands, to hold the same 
for the use of himself for Ufe, with remainder to his son in tail, and covenanted 
with the strangers that they should enjoy the lands to and for the uses before 
specified, and the deed was never executed by livery; the Court decided, by 
the first resolution, that no estate passed to the trustees, because they were 
strangers; and, for the same reason, the Court also resolved, that the express 
covenant raised no use in the covenanters. It is true that Mr. Serjeant 
Williams, in his note to the case of Chester v. Willan(d), seems to consider 
Hore V. Dix as overruled by Roe\, Tranmarr(e), but his observation must be 



(a) B. & C. 864. 
{b) 9B. &C. 871. 
(c) 1 Sid. 25. 



(d) 2 Saund. 97 a, n. 1. 

(e) Willes' Rep. 682; S. C. 2 Wila. 75. 
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confined to the resolation in that case, that an instrument intended to operate Exchequer. 

in one way cannot be construed so as to operate in another; he could never 

have meant that Hore v. Dix was overruled as to the first resolution, namely, 

that a use under a covenant to stand seised cannot be raised in favour of a Davies. 

stranger. 

In 2 Smmden on Use8(/), it is said, that if a man covenant to stand seised 
for the use of himself for life, with remainder to the use of trustees, (who are 
not his relations,) for the purpose of preserving contingent remainders, no use 
would vest in the trustees, because the consideration does not extend to them. 
Thormev. Thome {g) is distinguishable, since that was the decision of a court of 
equity; and from anything that appears, the conveyance might have been 
made for a valuable consideration; in which case that court would have carried 
it into efiect. Besides, in Thome v. Thome, there was an express covenant 
that the cestm que trust should enjoy according to the uses, which fact is ad- 
verted to by Chief Baron Comyn at the ground of the decision (A). It is also 
very probable, that the trustees in that case were relatives; the report is short, 
and Vermon is notoriously inaccurate. In Doe v. Simpson (i) there was a con- 
sideration to raise the use; for, although one of the grantees was a stranger, 
yet the other was the intended wife of the grantor; and it has been held, that 
where there is a covenant to stand seised to the use of a relation and a stranger, 
the use will enure to the relation (A:). There was also an express covenant 
that the grant should remain to the uses; and when the uses took effect, the 
grantor and his wife were both dead; and the question did not arise until after 
the objectionable uses had expired. In Roe v. 7Vaiiiiuzrr(/) there was an ex- 
press covenant to a relation. So in Osman v. Sheaf {ni) and Baker v. Lade{n) 
the grantees were relatives. Though the grant in Sleigh v. Metham(o) was to 
strangers, yet the covenant was with them that the intended wife should enjoy ; 
and there also there was an express covenant that the grant should remain to 
the uses. At all events, the deed cannot operate as a covenant to stand seised 
as to the mother's part of the property, since the consideration for that part is 
averred to be pecuniary; and to say that the real consideration was the mar- 
riage of the daughter, would be to set up a consideration inconsistent with that 
expressed in the deed. 

J. Wilson, in support of the rule. — Livery of seisin was a matter of fact to 
be determined by the jury, and they are fully warranted in their finding. For 
twelve or thirteen years a state of things has existed, which could not have 
been unless the ceremony of livery had been performed. The jury have pre- 
sumed that all has been done which it was the bounden duty of the parties to 
do with respect to the feoffment, and which they might have been compelled 
to do by a court of equity. Where the jury found a verdict on a presumption 
contrary to evidence, the Court refused to interfere, the finding being consis- 
tent with the justice and equity of the case. Wilkinson v. Payne {p). [Parke,, 
B. — It is to be hoped that'there are not many cases of that kind. They are 

{/) P. 83. (/) Willes, 682. S. C. 2 Wils. 75. 

(<r) 1 Vera. 141 . (w) 3 Lev. 372. 

(h) Com. Dig. Covenant (G. 2.) (n) 3 Lev. 2D1. 

(i) 2 Wilion, 22; S. C. Willes, 673, by (o) 1 Lutw. 7b2. 

the name of Doe v. Saikeld. (p) 4 T. R. b4G. 
{k) 2 RoJL Ab. 784; PL 2 & 4. 
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calculated to make bad law.] The dictom in Doe v. the Marqms of Cleve- 
land(q), that no possession short of twenty years is sufficient to warrant a pre- 
sumption of livery, was extrajudicial, the point in that case being, whether 
evidence of the handwriting of an attesting witness could be received without 
first proving his death. 

Secondly, there is a legal use arising to the husband; under which he is 
entitled to this property for life. It is not contended, that a use arises in 
favour of the trustees, but the question is, whether a party cannot covenant 
with a stranger that he will stand seised to the use of a relative. [Parke, B. — 
There may be a covenant with a stranger that a relative shall enjoy; but if the 
covenant is ¥rith a stranger that the stranger shall enjoy, though for the use 
of a relative, the cases say the covenant is void.] none v. Thome (r) was 
decided many years after Hore v. Dix{8); and on referring to the registrar's 
book(^), it will be found, that the case did not turn upon a valuable conaidera- 



(7) 9 B. & C. 864. 

(r) 1 Vera. 141. 

(») 1 Sid. 25. 

(/) Thome T. 7%ofive— Regiitrar's Book, 
22iid February, 1682.— The biU, which was 
by Henry Thome against Roger Thome and 
Michael Warren, stated, that, on the 2nd of 
December, 13 Car. 1, John Thome, plaintiff's 
uncle, did, by deed, for the settling and con> 
tinning in his name and blood, and for other 
good causes and considerations, all his lands 
called Neto Mill, &c., give, gri^mt, enfeoff, 
and confirm unto Edmund Cudmore and 
Robert Hawke, Esqrs., since deceased, and 
their heirs, all, ftc., in trust, to the uses fol- 
lowing: — To the use of himself for life, re- 
mainder to the use of Sarah May, his only 
daughter and heir, and the heirs of her 
body; remainder to the use of Henry 
Thome and the defendant Roger Thome, 
brothers of the said John Thome, and one 
John Thome, son of Zachary Thome, another 
brother of the said John Thome, and the 
heirs of their bodies, equally to be divided 
between them. That the settlor died, and 
that Sarah May is also dead, and her issue. 
That Henry Thome, brother of the grantor, 
died before Sarah May, leaving JoAn Thome 
his eldest son and heir, and brother to the 
plaintiff, which John Thome is dead, without 
issue, and plaintiff is the next son and heir 
of the said Henry and John Thome; and the 
defendant. Roger Thome, being living, and 
also John Thome, son of Zachmy, the lands 
descended to them and the plaintiff as 
tenants in common. That the defendant 
Roger Thome having, for some inconsidera- 
ble sum, bought of John Thome, the son 
and heir of Zachary, who was eldest brother 
and heir of John, the grantor, who died 
without issue, all his right to the aforesaid 
lands, the defendant pretends that the qfore- 
said deed qf settlement was not st^fficiently 
executed, and therefore the plaintiff hath no 
title to the same, nor any part thereof, and 
hath entered on the premises, and receives 
the profits of them, and having gotten the 
deed of settlement, refuses to let the plaintiff 
have a third part of the premises. The bill 
prayed that the plaintiff might enjoy a third 



part of the premises, and have an account of 
the yearly value thereof, and of the profits 
since the defendant hath received the same, 
and that the lands may be set out and di- 
vided according to the purport of the said 
settlement. 

The defendant, Roger Thome, admitted 
that he hath in his custody a writing, dated 
the 2nd of December, 13 Car. 1, purporting 
to be a grant of the lands by JohnThomeio 
Cudmore and Hawke to the uses in the bill, 
and to which a seal is afilxed, and the name 
of John Thome thereunto subscribed, and 
is mentioned to be sealed and delivered by 
John Thome, but believes it was never *xecut»i 
so as to convey the estate thereby intended ie 
be conveyed; and that in the writing there is 
a power of revocation reserved to the said 
John Thome of the whole contents thereof; 
that John Thome did by deed indented the 
24th of February, 29 Car. 1, giant and 
convey part of the premises to the defen- 
dant, his heirs and assigns, by way of moit- 
gage; that the money was not paid; that 
John Thome died seised in fee simple of all 
the rest. That the premises whereof be 
died seised descended to Thomas May, his 
grandson, who dying without issue, it came 
to John Thome, eldest son and heir of 
Zachary, who was eldest brother to John, 
(grantor,) who died seised, who thereupon 
entered on the premises, and for valuable 
consideration conveyed to the defendant' 
Roger Thome, in fee, by lease and release ; 
and the defendant, being a purchaser, doth 
claim the same and the profits thereof since 
the purchase, and is advised that the pUuntiif 
hath no title to the premises. 

Whereupon, and upon long debate of the 
matter, and upon producing of the aforesaid 
deed of settlement, the Court declared, that 
the same weu a good conveyance, and did 
amount to a covenant to stand seised; and 
the uses and estates thereby limited atid crt- 
ated were well raised; and that the plaintiff 
was well and duly entitled to a third part of 
all and every the lands and premises thereby 
so settled and conveyed as aforoaid, and 
ought to ei^oy the same notwithstanding the 
defendant's pretended purchase from the 
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tioD, but the ^^ed appears to have been volantary, and upon which no equi- 
table relief was sought for, but merely to have an account, and to have the 
estate divided; and no mention is made of the covenant that the cestui que 
truMi should enjoy. 

In Sieigh v. Meiham («), though many objections were taken, it was never 
suggested that the hct of the trustees being strangers, prevented the deed 
from operating as a covenant to stand seised. In Doe v. Smithson (x), there 
was the circumstance of one of the covenanters being a stranger. Hore v. 
I>ur(y), must be considered as overruled ; and is so treated by Mr. Jarman, 
in his edition of BythewootTs Precedents in Conveyancing. But admitting an 
express covenant to be necessary, that part of the deed by which the grantors 
undertake and agree to convey and assure the premises for the uses and pur- 
poses mentioned in the deed amounts to a covenant. IParke, B. — ^That is by 
way of recital only, and will not raise a use : it is merely executory.] In 
Doe V. Willittmsiz), it was held that articles in contemplation of marriage by 
words iMprasenti operated as a covenant to stand seised. 

Cur, adv, vult. 



Ex€hequ€r. 
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Parks, B., delivered the judgment of the Court. — After stating the facts 
his lordship proceeded. — As we are all of opinion that the deed operated as 
a covenant to stand seised, it is not necessary to decide whether the evidence 
of possession ought to have been left to the jury or not ; but we by no means 
wish to be understood as intimating any doubt as to the propriety of the 
decision of the Court of King's Bench in the case cited ; that is in effect, that 
if the iauct of livery of seisin a sought to be inferred from possession alone, such 
possession ought to have existed for twenty years. 

The question then is, as to the effect of the settlement. 

The rules as to the exposition of deeds, and their operation in a manner 
different from that intended, are now fully settled, and very distinctly stated 
in the judgment of Lord Chief Justice Willes, in the two cases of Doe v. Salkeld 
and Roe v. TVomnarr, and more particularly in the latter. It is there stated 
that in more recent times the judges have been much more liberal than 
formerly, and have had more consideration for the substance, the passing of 
the estate according to the intent of the parties, than the shadow, namely, the 
manner of passing it. And it is laid down, in respect to covenants to stand 
seised, that there is no conveyance that admits of such a variety of words ; 
and that it is sufficient if these five things concur : — ^That there be a deed ; 
words sufficient to make a covenant ; that the grantor must be actually seised 
at the time ; that his intent be plain to raise the use ; and that there be a 
proper consideration to raise it. 

In the present case all these circiunstances are found. There is a deed ; 
the word "grant" is sufficient to make a covenant; the two grantors were 



beir at law of the said John Tkorwe, the same 
bein^ with fUll knowled^ and notice of the 
aforesaid deed of settlement; and therefore 
doth think fit, and so order and decree, that 
the defendant, Roger T%onie, from the time 
of the plaintiiTs entry into, and becoming 
entitled to the aforesaid lands, do account for 
a third part of the rents before the master. 



Commission of partition ordered to issue. 
Injunction previously granted against com- 
mitting waste continued. 

(m) Luttw. 782. 

(x) -i Wilson, 226, S. C. Willes*, 672, 

(y) 1 Sid. 26. 

(z) 5 B. & Adol. 783. 
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both seised; the intent that the husband was to have the use for life is 
abundantly clear ; and the marriage with the daughter is unquestionably a 
sufficient consideration. 

The only objection that can be raised as to the operation of the deed is, 
not that the intent to raise a use was not plain, but that the intent was to 
raise that use out of the seisin of the trustees, and not out of that of the 
grantors ; and that such intent could not operate, as the trustees could not, 
it is admitted, take any estate at all : and this objection was grounded on the 
authority of Hore v. Dis, where it was held that a covenant with strangers, 
that they should hold the land to the use of the gp:antor for life, with remainder 
to the son, was void. But Lord Chief Justice Willes considers this very 
objection, in the case of Roe v. Tranmarr, and intimates his dissatisfaction 
with that decision upon this point. He says that he should have been of 
another opinion, " because in a covenant to stand seised, the estate properly 
arises out of the estate of the gp:antor, and his intent that it should not, I 
think, signifies nothing : for though his intent is to be regarded as to what 
estate is to pass, and to whom, it is not at all to be regarded as to the manner 
of passing it, (of which he is supposed to be ignorant) ; if it were, it would 
overturn almost all the cases." And though the learned chief justice dis- 
tinguishes* the case then under consideration from that of Hore v. Dix and 
Samon v. Jones [a), there can be no doubt, that the learned editor of the 
valuable edition of Saunders's Reports is right in stating, in his note in Chester 
v. Willan, that Hore v. Dix and Samon v. Jones, are in effect overruled by this 
decision. 

It is true that in most, indeed I believe all, of the cases, there has either 
been a grant to the relation, without the intervention of trustees, or there ha^ 
been a covenant that the relations should hold and enjoy; but it is dear that 
the decisions have not proceeded on the ground that one of those were 
essential. In the cases of Doe v. Salkeld, and Roe v. Tranmarr, in which 
there was such a covenant. Lord Chief Justice Willes mentions its existence, 
but it is evident he does not rely upon it as necessary to the judgment. And 
in the case of Thome v. Thome,' Lord Keeper North decided expressly, and 
without difficulty, that the grant to trustees to stand seised to the use of three 
brothers, in consideration of blood, worked as a covenant to stand seised ; and 
the express covenant that the cestui qui trust should enjoy was not taken 
notice of, and the report is confirmed, as we are informed by Mr. Wilson, in 
the course of the argument, by a reference to the registrar's book. This case 
is an authority precisely in point, and is so much in unison with the more 
liberal spirit and sound reason of the more modem decisions on this subject* 
that we do not hesitate to abide by it. 

The rule must therefore be absolute to enter a nonsuit. 



Rule accordingly. 



(a) 3 Vent 918. 
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AuGARDE and others. Assignees of William Last, a 

bankrupt, v. Thompson. wi^ 

PHIS was an action of debt for goods sold and delivered, with counts on Where a de- 
an account stated with Last before his bankruptcy, and with the plain* oomebimimipcr 
& B8 assignees since the bankruptcy. The defendant pleaded nunquam inde- ^^^ pl«jntiff 
italKff, and a set-off; and before the plaintiffs replied, became bankrupt. On proTe bit debt, 
le following day the plaintifiB' attorney gave the defendant notice, that the cUinTewSed 
laintiffa had elected to prove under the fiat, in pursuance of the 59th section on tbe proceed. 
• Ae 6th G. 4, c. 16, and that no further proceedings would be taken in the j!SS,^i;j£,^J, 
!tion. Subsequently the defendant ruled the plaintiffs to reply, upon which eotiUe him to 
«y applied to the Court, and obtained a rule to stay proceedings, upon the ^JS^^Sw^ 

nns of 59th section of the Bankrupt Act. ^e 69th lectkm 

'^ of the 6th G. 4, 

C.16. 

Cnmfder, in Hilary Term, obtained a rule calling on the plaintiffs to shew 
Jiae why the defendant should not be at liberty to sign judgment, and why 
e rule to stay proceedings should not be rescinded. His affidavit stated 
mongst other things,) that Los/ and the defendant had been examined before 
commissioner of bankrupts,'^hen Last stated that the defendant had a set- 
r against the daim for which the action was brought, upon which there was 
balance due to the defendant, and in consequence the commissioner refused 

allow the plaintiff to prove any debt. 

Piatt and Hughes shewed cause. — ^Tlie question turns upon the construction 
the 59th section of the 6th G. 4, c 16, which enacts "that no creditor 
to has brought any action, or instituted any suit against any bankrupt, in 
Bpect of a demand prior to the bankruptcy, or which might have been proved 
ider the conmiission against such bankrupt, shall prove a debt under such 
mmission, or have any claim entered upon the proceedings under such com- 
aaicm, without relinquishing such action or suit ; and the proving or claim- 
1^ a debt under a conmiission by any creditor, shall be deemed an election 
such creditor to take the benefit of such commission, with respect to the 
bt so proved or claimed." As the act of claiming under the commission 
erates as a discontinuance, the Court will not give judgment against the 
lintiffs for want of a replication, when they have no power to go on with 
I action. In Ex-parte WoolUy (a), where the creditors' claim had been 
ected by the commissioners on the ground that before he was admitted to 
}ve, he ought to have produced the rule of discontinuance in the action, 
I lord chancellor said, " If the creditor discontinues, he does it under the 
certainty whether his claim will be admitted or not ; while on the other 
od, by the act of parliament, the proof or claim in itself operates as a dis- 
[itinuance." It is true, that in Kemp v. Potter (6), it was held that the 
okrupt was entitled to have some entry or suggestion on the record of the 
Lintiff*s election. That would have done in the present case if the defendant 
1 required it. It was clearly the intention of the legislature that the pro- 
rtion should be mutual. 

(o) 1 Rose, B. C. 394. (6) Taunt. 594. 
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Crowder, in support of the rule. — ^The object of the clause is to prevent the 
creditor having two remedies at the same time. [Lord Abinger, C. B. — Hie 
statute says, the proving or claiming a debt shall be deemed an election to take 
the benefit of the commission.] It is submitted that it is not sufEcient merely 
to demand a debt ; there must be a specific claim or some entry on the pro- 
ceedings under the commission. Suppose a party brought a frivolous action, 
and after the defendant became bankrupt, wished to prove under the commis- 
sion, but was refused by the commissioners, is he to be released from the 
costs by making a claim for which there was no foundation ? [Parke, B. — ^In 
Ex'parte Frith (a), it was held, that a party tendering the proof or claim of a 
debt under a commission, is entitled to the judgment of the commissioners 
upon his right to prove a claim, before he relinquishes his action.] 

Cur. adv. vuli. 



Lord Abingbr, C. B. — ^The question in this case was, whether the plaintiff 
can be said to have elected to prove his debt under the commission, within the 
meaning of the 59th section of the Bankrupt Act ; and some doubt was enter- 
tained as to the construction of the statute. We are of opinion that a plaintiff 
cannot apply to tiie Court to discontinue his action against a bankrupt unless 
he has either proved his debt, or had his claim entered on the proceedings 
imder the commission. The words are — ^That no bankrupt who has brought 
any action, &c. in respect of any demand prior to the bankruptcy, or whidi 
might have been proved as a debt under the commission against such bank- 
rupt, shall prove a debt under such commission, or have any claim entered on 
the proceedings under such commission, without relinquishing such action or 
suit ; and the proving or claiming a debt under a commission by any creditor, 
shall be deemed an election by such creditor to take the benefit of such com- 
mission with respect to the debt so proved or claimed." Under these words 
of the statute, we are of opinion the plaintiff cannot discontinue, unless he has 
either proved a debt, or had his claim entered. In the present case he has 
done neither. We think there is no injustice in saying that he cannot have 
the privilege of discontinuing the action without payment of costs, unless he 
has adopted one or the other of those courses. That part of the rule whidi 
prays that the defendant may be at liberty to sign judgment must be dis- 
charged, but the order to stay the proceedings must be rescinded. 

Rule accordingly. 

(a) 1 Glyn. k J. 166. 



Jones v. Turnbull. 



The plaiDtiflT T^HIS was an interpleader rule, calling on the assignees of the plaintiff to 

done by him support their claim to the money for which the action was brought. The 

whilst Ml plamtiff, who was a builder, became a bankrupt in July, 1835, and had not yet 

bankrupu The obtained his certificate. In October, 1836, he commenced an action agaiust 

**"5 TSr "'a" ^ defendant for a balance due to him for repairs. At the trial the plaintiff 

and the arbi- * was nonsuited, it appearing that the credit had not then expired. It was, 

traton found a 

sum due to the plt^n^fFz^Held^ that the attorney of the plaintiff was entitled to the amount of 

his lien for costs as against the assignees. 




EASTER TERM. 18S7* 

Twerer* agreed to refer the caiue, and the arbitrator found 124/. doe to the 
Aintiff, after deducting the coats of the nonrait. This money was claimed 
f the i^aintiff's assignees. The pkintiff's attorney, also, put in a daim for 
is costs of the action and of the reference, and for 40/., money lent to the 
to enable him to do the work for which the action was brought. 
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CSUmdZetf , for the assignees. — ^This is a debt to which the assignees are 
ititled. In Crofton y. PooU (a), the plaintiff, a furniture broker and unoer- 
ficated bankrupt, was employed by defendant to remove his goods, in the 
mrse of which business he employed several men and vans, supplied packing 
laea, repaired furniture, and provided materials for this purpose, and other 
tides to a trifling amount ; and it was hdd that the debt which thereby 
xmed to the plaintiff was not in respect of personal labour, but was daim* 
lie by assignees. If it is intended to engraft any exception to the general 
de of the assignees, it is for the other side to shew it. [Pwrke, B. — ^Would 
ot the attcHney have had a lien as against the plaintiff? He swears he did not 
now the plaintiff to be an uncertificated bankrupt.] The case must be tried 
J the same prindple as if the assignees had sued the defendant* in which 
lae he could not have pleaded the lien of the plaintiff's attorney. [Lord 
Mi^tfr, C. B. — ^No ; but the attorney would be in possession of the award» 
ad might refuse to let the assignees have it for the purpose of their action, 
oleaa he was paid the amount of his lien. Parke, B.— Suppose the bankrupt 
Imaelf had sued, the original daim for work and materials would merge in 
le award, and he must have discharged the attorney's lien or order to get 
le award : you stand in the same situation.] 

Kdiy appeared for the plaintiff, and PUUt fat the defendant. 

Lord Abingxr, C. B. — The Court are disposed to think the attorney enti- 
cd to his lien for the costs of the action and of the reference. Tlie attorney 
as employed by the plaintiff while the assignees stood aloof, and they now 
aim the benefit of his services. It must be referred to the master to ascer- 
in the amount of the attorney's daim, and he is to have the costs of the 
Btion and of the reference, but not the 40/. lent : the surplus to be paid into 
ourt. 

Rule accordingly, 
(a) 1 B.^Adol.,&M. 



Smith v. Andrews. 



^ H. WATSON moved for a rule to shew cause why the plaintiff or his AmMoicapiat 
attorney should not refund to the warden of Dwer Castle the sum of Oi^wi^Snof^ 

9/. 9#« 2i/., paid in lieu of an attachment. It appeared that the defendant Dover ^^ 

npoa which ho 
fetorncd cejA cormis.' A body rate aAcrwArds inned, which expired oo the 88th of November, 
Od the itb of Deeemher the defendant gave notice of juitifying bail at chambers, which notice 
wai returned, the plaintiff saying tlie warden was fixed. On the 17th, another notice was 
given, which was also retnined ; bat on a subsequent day the pUintiflTs attorney attended at 
chambers, protested against the irregularity of the proceedings, and toolt objections to the bail, 
which were overroled« and the bail justified i—Held^ that tlie opposing the bail at chambezs was 
no waiver of the pUntiff*8 right to an attachment for not biingmg in the body. 
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was arrested on the 8th of November, and on the 10th executed a bail-hond. 
On the 15th the warden was ordered to return the writ, when he accordyigly 
returned cepi corpus, and on the 22d a body mle issoed, returnable on the 
28th. On the 6th of December, the plaintiff's attorney was served with a 
notice of bail having been put in and filed, and that they would justify by 
affidavit at chambers. The plaintiff's attorney returned these notices, stating 
that the body rule had long since expired, and that the warden was fixed. 
A subsequent notice was given on the 1 7th, which was also returned as irre- 
gular. However, on the 23d, the plaintiff's attorney attended at the judge's 
chambers, when the bail were rejected on account of the notices being 
irregular. Subsequently, notice of justification was given for the 5th of 
January, on which day the plaintiff's attorney attended, and protested against 
the irreg^ularity of the proceedings, and also took several objections to the 
bail, which were overruled by the learned judge, and the bail justified. On 
the 1 7th of Jamtary, application was made to the warden for payment of the 
debt and costs, and a biU of costs was delivered, which did not contain any 
items for attending and opposing the bail at chambers, nor was the warden 
informed that the bail had justified. The money was paid by the warden 
under a threat of attachment. 



KeUy shewed cause. — ^At the time the plaintiff received the money he was 
in a condition to apply for an attachment. By the practice of the Court, the 
justification of bail was a mere nullity. The body rule having expired on the 
28th of November, on the following day the warden was in contempt, and the 
plaintiff might have moved on the first day of Hilary Term for an attachment. 
Supposing the justification of bail a nullity, no act of the plaintiff could defeat 
his right to the attachment. Attending and opposing the bail was i^o waiver, 
as the plaintiff protested against the irregularity of the proceedings. Hawkbu 
v. Plomer {a). Holt v. Meddowcroft(b). The defendant had no power to put 
in bail in vacation, neither could the warden purge his contempt, except by 
consent. Sayers y. Tolfree(c), 

W. H, Watson in support of the rule. — The plaintiff was not in a condition 
to move an attachment on the first day of Hilary Term. Here there was no 
order, but a rule to bring in the body ; the case stands therefore on the old 
practice, under which it has been held, that if bail be put in, or the defendant 
rendered at any time before an attachment is moved for, it is irregular to 
move. Rex v. the Sheriff of Middlesex (d). The rule of Hilary Term, 3 Will. 4, 
applies only to an order to bring in the body. If the bill of costs had con- 
tained items for attending and opposing bail, it is most probable thattbe 
warden would not have paid the money. 



Parks, B.«— I am of opinion that the plaintiff was in a condition to mo?e 
on the first day of Hilary Term for an attachment against the warden, and also 
think, if all the facts had been disclosed, that the warden's agent would not 
have paid the money ; and if an attachment had issued, would have moved to 
set it aside on payment of costs. By not inserting in the bill of costs charges 
for attending and opposing bail, the warden has been misled. The rule cannot 



(o) 2 W. Black. 1164. 
(6) f M & 8el. 467. 



(c) 1 Price, 2. 

(<0 2 M. & Sel. 562. 
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be granted on the terms prayed for, but most be suspended, in order to enable Exchequer. 

the defendant or his bail to apply to stay proceedings. If no such application g]^^^ 

be made, the plaintiff's attorney must receive his costs, to be taxed by the v. 

DUuBter, and rdfund the residue to the warden. Amdrews. 



LaIDLER V. BURLINSON. 

^ROVER for one-fourth part of a ship. Pleat — first, not guilty ; secondly, j. L. ctrried oa 

that the plamtiff was not possessed as of his own property of the said J|riJ^^"bJIjw«^ 

one-fourth part of the ship ; and lastly, that one /. Laing became a bankrupt, when an agree, 

and the defendant was his assignee, and that at the time of the bankruptcy ^^^ |q^^ 

the ship was in the possession, order, and disposition of /. Laing, as reputed beaded, ^^.^*f: 

, r. , n« 1 . ^-i,. . . 1 • ^v -_ ticolart of build 

owner, by consent of the true owner. The plainnn jomed issue on the two ^,4 deacriptioa 

first pleas, and to the last replied, that the ship was not by the consent and ^ ■ ■5!Lf*'''*' 
*^-,,.. r ' f . ^ . J now about ooe- 

permission of the plaintiff, as true owner thereof, m the possession, order, or third built, in 

disposition of the said /. Laing as reputed owner : upon which issue was ^j^^^ ^^ 

joined. At the trial before Lord Denman, C. J., at the spring assizes for followed a full 

Nartkmnberland, 1836, a verdict wasibund for the plaintiff for 200/., subject ulTdi^imi 

to the opinion of the Court upon the following case. and other piur- 

In the year 1833, and until the time of his bankruptcy, /. Laing carried on Teasel, ^^ for 

hosiness as a ship-builder at Middlesborough, in the county of York. An ^SI^*"f|L 

agreement, signed by J.. Laing and the plaintiff and the other parties whose pajment aa foU 

purport to be sigpied thereto, was produced in evidence at the trial, ^^J'n^JSJJ^V* 



was as follows : — After the tig- 

" MiddUthorough, 10th June, 1833. followed tbeM 

" Particulars of build and description of a new ship, now about one-third woidt, ** We, 

the under- 

hoilt, in the yard of /. Laing. Length of keel aground, 75 ft. 6 in. ; rake signed, hereby 

forward, 7 ft. ; rake of post, 1 ft. 6 in. ; extreme breadth, 24 ft. 4 in., &c. &c. S£2^i?ih?* 

(describing the other parts of the ship). To have 11 H beams and 15 deck before-meo. 

beams, festened with wood or uron lodging knees ; to have five hooks forward, 2?'oppoaiic to* 

and have sufficient coaming, windlass, bits, catheads, rudder, capstan, boats, oar rcspeetive 

cfaeckov, hatches, bulkheads ; and the hull to be completed in every respect, the mode of 



carpentry, joiner, blacksmith, turner, painter, and plumber work, long Rf^'"*?^, , 
boat and skiff, and to be fitted out with all spars, masts, cordage, chains, the signaturea 
andiors, cooper stores, and every other stores sufficient and as usual in the o^ <*>»^|»^ P«- 
ooal trade, and ready to take in a cargo of coals, without any extra whatever, amongst them 
and to be launched in the early part of September next. Two chain cables, l^g^^f^ 
85 fathoms each ; one chain hawser, 60 fathoms ; hempen, tow-line, and two one-fourth, 
warps, a spare topsail, foresail, and foretopmast staysail ; the pant-strokes to ^ffnj^aJtt 

be Enfrlish oak ; for the sum of 1,750/., and payment as follows, opposite to J. L. proceeded 
V .^ „ «,. . '^ •'. , , y r • J with the build, 

each respective name. This agreement was signed by James Laing, and uig of the res- 
after his signature followed these words: — " We, the undersigned, hereby ^^ ^^u^ 

siffoed on be- 
half of a company, occasionally superintended the work. The plaintiff* paid for his share, and 
afterwards, and before the vessel was completed, J. L. became bankrupt, and the defendant 
was appointed his assignee i^/ield^ that no property in tlie vessel passed to the plaidttC 
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engage to take shares in the before-mentioned vessel as set opposite to oor 

respective names, and also the mode of payment : 

" Teei Coal Company, payment for one- ( 6 mo. 29, Bill 200/. Os. Od. 

fourth. i 7 mo. 12, Cash 233/. 2g. 11. 

*' James Laing. 

" John Atkinson, one-eighth ; payment in rope and canvas. 

Thomas Laidler, one-fourth. 

William B, Earle, one-eighth. 

William Fairhridge, one-sixteenth ; cash, 55L, Jwfy 35. 1833. 

" Phil^ and Joseph Heselton, one-ciglUih. 

Anthony Harris, for ene-sixteenth, cash and goods, } j j . 

103/. l«r. M. ; 12 mo. 5. 18S3. i ^"^ ^^' 

MkUehorongh, 14 July, 1833. I hereby agree to accept the above price 

mad mode of payment. 

" James Laingr 

In the month of October, 1 833, the plaintiff entered into and signed the 
«bove agreement. Wm, B. Earle, Fairbridge, and P. and /. Heselton, after- 
"wards, and before the act of bankruptcy, at separate times entered into and 
ngned the agreement. Anthony Harris, whose name appears last as a party 
subscribing to it, on the 18th /iiiitMEy3r, 1834, (and not before, althou^it 
purports to bear date in December,) the day after James Laing committed ^ 
act of bankruptcy on which the fiat hereinafter mentioned was founded, entered 
into and signed the agpreement in question. It is to be taken for the purpoee 
of this case, that whatever might be the effect of the agreement as to the 
passing of the property in the respective shares to the several parties, at all 
events one-sixteenth, which A. Harris agreed to buy, did not pass to him, bflt 
became vested in the defendant, as assignee of James Laing under the bank- 
ruptcy. In order to prove payment by the plaintiff to Laing for his propor- 
tion of the ship« he gave in evidence the following facts, viz., that in the 
Inonth of June, 1833, he had accepted a bill for 30/., drawn by X^mi^upoD 
him, and which was paid by him when due ; also, that another bill, dated 
29th October, 1833, was drawn by Laing upon and accepted by the plaintiC 
for 293/. 6s. Sd. ; and he then proved that on the 5th of December, 1833, 
timber to the amount in value of 1 29/. \2s.9id. was supplied by hina to JLdaiy, 
which was expressly agreed, at the time of the supply, to be taken in peart p^- 
ment for the said vessel. 

In the month of June, 1833, the said James Laing had the ship, in reaped 
of which this action is brought, about one-third built, and in his ship-wd, 
and he had at that time no other ship upon the stocks, and from that time until 
the bankruptcy of James Laing he proceeded with the building of this ahip^ 
and after the signature of the plaintiff to this agreement expended large samB 
of money in and about the building it. The Tees Coal Company, whose signatue 
appears to the agreement, consisted at that time of two persons, Taghr and 
Harris. Harris used to go and look at the vessel when building, and occa- 
sionally found fault with the work, which was improved in consequence, and 
the bankrupt had told his foreman to act under Harris's direction. On the 
17th January, 1834, Laing committed an act of bankruptcy, and on the 25th 
of the same month a fiat issued thereon against him, under which he wbs 
adjudged a bankrupt, and the defendant was duly appointed assignee of bb 
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estate and effects. At the time of the bankniptcy the finame of the said vessel Exchequer, 
was on the stocks in Liii»g*8 building-yard, in an unfinished state ; and after Laidlkr 
the bankruptcy, some men continued to work and receive their money from 
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Hie messenger under the /a/ seized and took possession of the ship in the 
buQding-yard of James Laing. 

The vessel was ultimately completed. 

To prove a conversion by the defendant of the ship in question, the plain- 
tiff's attorney proved that, on the 24th of Jamuay, 1835, he, on the part of 
the plaintiff, made a demand of the vessel on the defendant, who answered 
that he had sold it for 970/. or 980/. to a person named Metcalfe, who, at 
the time of the demand, and at the time of the commencement of this action, 
had possession of it. The vessel, at the time of the bankruptcy, was not in 
the possesuon, order, or disposition of the bankrupt as reputed owner thereof. 

The first question for the opinion of the Court is, whether or not the pro* 
perty in one-fourth of the vessel passed to the plaintiff under the above circum- 
stances ; if not, a verdict to be entered for the defendant. If the Court shall 
be of opinion that the property passed, but that the defendant had not been 
guilty of a conversion, then a nonsuit to be entered ; but if the property 
passedt and the defendant had been guilty of a conversion, then a verdict for 
the plaintiff for 200/. It b to be taken as a fact, that if the property in one- 
foordi passed to the plaintiff, the defendant was tenant in common of the 
veaad with the plaintiff. 

8. Temple, for the plaintiff. — The first question is, whether by this agree- 
ment the property in one-fourth of the ship vested in the plaintiff. The gene- 
ral nde is, that where an artisan, directed to make an article not in being, 
pr^urea to execute the order, and has power to deliver that specific article or 
acme other coming within the terms of the contract, no property passes uotil 
tbe diattd is ddivered ; but if, at the time of the contract, tiiere is an article 
in being, the property at once vests in the purchaser. In Mucklow v. 
Mmple$ (a), the bankrupt had undertaken to build a barge, and before the 
woik was begun, money was paid to him on account. When the barge was 
fefiif h*^ , the purchaser's name was painted on the stem. Before the com- 
witiffyim of bankrupt issued, the barge was seized by the defendant under an 
ezecotion ; and it was held that the property in the barge did not pass to the 
purchaser. Heaik, J., there says, that " if the thing be in existence at the 
time of the order, the property of it passes by the contract ; but not so where the 
sobject is to be made." This decision was recognized in Woods v. Russ^l [b), 
where Abbott, C. J., in delivering judgment, says, " This ship is built upon 
a qiedal contract, and it is part of tiie terms of the contract that g^ven 
portionB of the price shall be paid according to the progress of the work ; part 
when the keel is laid, and part when they are at the light plank. The pay- 
ment of these instalments appears to us to appropriate specifically to the 
defendant the very ship so in progress, and to vest in the defendant a property 
in that ahip, and that as between him and the builder he is entitled to insist 
upoa the completion of that very ship, and that the builder is not entitled to 
reqwe him to accept any other." It is true that this judgment is somewhat 



(a) 1 Taunt. 318. 



(6) B. k Aid. 942. 
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qualified in Clark v. Spence (c), but that authority does not affect the decision 
of Woods V. Russell, as applicable to the present case ; for here contract was 
for a specific vessel, one-third built, and no instalments were from time to 
time to be paid, but the whole purchase-money. In Woods v. Russell, the 
bankrupt signed the usual certificate, and the ship was registered in the name 
of the purchaser ; which facts are adverted to by Abbott, C. J., who says. 
" but this case does not depend merely upon the payment of the instalments, 
so that we are not called upon to decide how far that payment vests the pro- 
perty in the defendant, because here Paton signed the certificate, to enable the 
defendant to have the ship registered in his, the defendant's, name, and by 
that act consented, as it seems to us, that the general property in the ship 
should be considered from that time as being in the defendant. In order to 
register the ship in the defendant's name, an oath would be requisite that the 
defendant was the owner ; and when Paton concurred in what he knew was to 
lead to that oath, must he not be taken to have consented that the ownership 
Bhould really be as the oath described it to be ? " There the signing the 
certificate is not made use of for the purpose of showing a delivery, but that 
by that fact the bankrupt testified that the ownership had gone from him and 
had vested in the purchaser. In the present case the bankrupt, by his agree- 
ment to accept the contract and the mode of payment, in effect testifies that 
the ownership had gone from him. [Lord Abinger, C. B. — In Clarke v. Spence, 
the ship was to be built under the superintendence of an agent of the por- 
chaser.] Here the building of the vessel has been superintended by Harris, 
who must be considered as the superintendent on behalf of the other pur- 
chasers. 

Secondly, it is contended that this is an action by one tenant in common 
against another, and cannot be maintained ; but such defence is not available 
upon this record. The plea of not guilty only puts in issue the conversion in 
fact ; and if the defendant meant to justify his right as tenant in common, he 
should have pleaded that matter specially. Stancliffe v. Hardwicke (d). 



W. H, Watson, contrcL. — Under this agreement no property in the xeud 
would pass until its completion. The contract is a sort of " prospectus" of t 
ship, and of the mode in which the bankrupt would ultimately complete it 
It does not purport to be the sale of one-third part of a ship, but is merely an 
agreement to sell a specific vessel when completed. If the builder did nol 
finish the ship, the remedy would be by action for breach of contract. The 
terms of the agreement are, — " We, the undersigned, hereby agree to take 
shares in the beforementioned vessel, as set opposite to our respective names, 
and also the mode of payment. That is not that we agree to buy at tliat 
moment, but to take shares in the vessel when completed. The parties signed 
at different periods. It is stated that Harris from time to time inspected the 
building of the vessel ; but no inference can be drawn from that fact ; it is 
only like a person going to see the progress of a carriage which he has 
ordered. It is clear that if the specific article be ready for delivery, the pro- 
perty will pass ; but if it be incomplete, and incapable of delivery at the time 
of the contract, no property passes until it is finished. Clarke v. Spence was 
decided upon the ground that the property passed by implication ; for there 
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tbe ship was to be paid for at certain stages, and a person was to superintend 
the building of it on the part of the purchaser, so that each individual plank, 
as used in the progress of its completion, was delivered by the builder, and 
accepted by the purchaser. The judges in that ease lay down the principle of 
law, '* That, in general, under a contract for building a vessel, or making any 
other thing not existing in specie at the time of the contract, no property 
▼ests in the party, whom, for distinction, we will call the purchaser, during the 
progress of the work, nor until the vessel or thing is finished and delivered, or 
at least ready for delivery and approved by the purchaser ; and that even 
when the contract contains a specification of the dimensions and other parti- 
culars of the vessel or thing, and fixes the precise mode and time of payment 
by months and days. Goode v. LangUy (a) is an authority in favour of the 
present argument ; for though the Court decided that case on the ground 
that the sheriff could not make a second seizure of the same goods, yet they 
might without difficulty have disposed of it by saying the property in the 
chattel vested in the purchaser, if they had been of that opinion. In 
Athntfrn v. BeU (6), Bayley, J., says, " When goods are ordered to be 
made, while they are in progress, the materials belong to the maker. 
The property does not vest in the party who gave the order, until the 
thing ordered is complete; and although while the goods are in pro- 
gress, the maker may intend them for the person ordering, still he may 
afterwards deliver them to another, and thereby vest the property in that 
other. Although the maker may thereby render himself liable to an action 
for so doing, still a good tide is given to the party to whom they are so deli- 
vered." So here aU that appears is an intention that the ship in question 
should be delivered when finished. Supposing the builder had died before 
the vessel was finished, and his executors had no assets, if the argument on the 
other side is good for any thing, the purchaser would be entitied to the hull 
without paying any part of the price ; or supposing both parties died without 
assets, to whom would the unfinished vessel pass? There is {his further 
difficulty ,-*vthe contract is by five or six persons to take shares ; who is to 
say whether the vessel is built according to the contract ? The money is to 
be paid» by the terms of the contract, according to the shares set opposite 
their respective names. It is obvious, then, that pa3rmeut and delivery would 
be cotemporaneous. 

Tew^pie^ in reply. — ^Tlie whole document must be looked at, for the purpose 
of seeing whether there was an intention that the property should vest in the 
purchasers. Suppose the expression had been, " we hereby agree to buy the 
vessel in the proportions following," that would be an agreement for the pur- 
diase, to take effect at that particular moment. The expression* used is sub- 
stantially the same. According to Woods v. Russell, and Clarke v. Spence, 
there has been an appropriation by payment. ^Parke, B. — No ; here there is 
not an actual pa3rment, but a contract to pay.] From the moment of signing 
die agreement, the property vested in the different purchasers. The agreement 
describes the vessel on a particular day, and it is the same chattel six months 
afterwards, though more work was then done to it. The vendor signs but once, 
and after aU the other parties have entered into the contract. The signature 
of the bankrupt is evidence that he then intended the property to vest in the 
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EjH^eqtter purchasers; and if they themselves had thought the agreement was not to 
Laidler ^^6 effect until the vessel was completed, it is dear they would not have 
Bn» ^ P^^^ ^^^ portion of the money until that time. 

Lord Abinger, C. B. — ^It seems to me there is no occasion to qualify the 
doctrine laid down in Woods v. Russell or Clarke v. Spence, In those cases 
this principle was established, — that a man may contract to purchase a ship 
as it is being built ; and there the particular terms of the contract implied 
that it was to be of that character : a person was appointed by the purchaser 
to superintend and determine in what manner the vessel should be built, and 
the money was paid at different stages; and the Court held those facts 
evidence of the intention of the parties making the contract, that the vendees 
should become proprietors of the ship as she was built, so that the first sum 
paid upon the first stage of building vested the property in them. Suppose 
the builder had died after the first payment, according to those decisions, the 
ship in its then state would be the property of the purchaser, and not of the 
executors. There is no doubt a man may agree either to purchase a ship 
when finished, or as she then stands. The question then is, what sort of 
contract is this ? Is it a contract which vests the property in the purchaser 
immediately, or merely a contract that the vessel shall become his when 
finished ? It appears to me of the latter description. If it had been a con- 
tract to^ purchase the ship one-third built, it is natural to suppose there 
would have been a specific sum appropriated. The agreement includes goods, 
cables, &c., which do not form part of the ship, for the whole of which 1700/. 
is to be paid. Is not this, then, an agreement to purchase the ship when 
finished for 1700/., in such proportions as are affixed to each person's name? 
It is clearly an entire contract to purchase a complete ship, and no part of 
the price is payable until it is completed. 

Parke, B. — I concur in opinion with the lord chief baron. Tlie whole 
question is as to the construction of the contract. Was it a bargain and sale 
of a material then lying in the yard of the builder ? — ^for, if so, no doubt the 
property passed. I think it to be completely settled, that if there be a 
bargain and sale of a specific chattel, for a valuable consideration, though it is 
not delivered, the property passes in point of law, and an action may be 
maintained for the non-delivery, or in trover. Sheppard*s Touchstone (c), 
Langfort v. T^ler{d^, On the other hand, it is equally clear that in an 
executory contract the property does not pass. A contract may be either to 
make an article of a particular sort, in which case the workman may perform 
his part of the contract by the delivery of any chattel corresponding with the 
order ; or it may be of such a nature that the specific article must be de- 
livered. The question is, to which of these classes the present contract 
belongs ? — certainly not to the second : the bankrupt was bound to make a 
chattel not then existing as a ship, and there was no bargain and sale of a 
specific material. The agreement begins by stating the several particulars, 
and then it concludes, " We the undersigned agree to take shares in the 
before-mentioned vessel." The plaintiff is a purchaser of one-fourth. It is 
dear he was to pay the stipulated portion, not for the materials as they 
stood, but for the materials when others were added, and when complete as a 
ship, and ddivered. The pijnciple most resembles Mucklow ▼. Mangles, 
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Woodi ▼. JBvfseff and Clarke ▼. Spence are distingaishable ; for, in the 
IvresMit case there is no sum that can be considered as the price of the 
material in its then existing state. In Woods v. Russell there were three 
ingredients on which the judgment of the Court was founded : first, it was 
stipulated that the [Mice should be paid by instalments, from which the Court 
inferred an intention to appropriate the work as it proceeded ; secondly, a 
aaperintendant was employed ; and thirdly, a certificate of registry when the 
«€ik ffas completed. If there had only been one of those circumstances, 
Tiz., tiiak part of the money was to be paid by way of instalment, I should 
have joined in ^ decision. In Clarke v. Spence, the Court considered the 
payment by instalments as evidence of an intention to appropriate the work as 
the instalments paid. Bat here there is nothing that can by any possibility 
be considered as an intention to purchase the ship ; the stipulation is for one 
entire price to be paid when the ship is completed, and until then no property 



BoLi^KD, B. — I think with the rest of the Court. In Woods v. Russell, 
and Clarke v. Spettce, there was a contract for a specific thing then in exist- 
ence. In the present contract there is nothing from which any intention can 
be inferred to purchase the vessel otherwise than when completed. 

Aldbrson, B. — ^The principle is well Isdd down, that in order to vest the 
property under a contract, the identical goods must be ascertained, and the 
price fixed. The question is, what specific goods are the subject of the 
present contract ? If one-third of a ship, that would vest ; but if a ship 
when completed, the defendant is entitled to judgment. It seems to me that 
the contract was for the sale of a ship when completed, at a certain price. 
Woods V. Russell determined that when a ship was to be paid for by way of 
instalment, that was a contract for a specific part of a ship existing at the 
the particular time the payment was made. Whether or no that was a sound 
construction is a question upon which I entertain great doubt ; but where 
a construction has been put upon a contract, and parties afterwards use the 
same words as in Clarke v. Spence, it would be a monstrous proposition to 
say that the latter terms should not be construed in the same manner as the 
former. Judgment for the defendant. 
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Magee V. Atkinson and another. 

nPHIS was an action of assumpsit for the breach of an agreement to deliver T., a broker In 
fifty Greai Western Railway shares. The declaration, in addition to the ^l^n^'^b^ 

special count, contained the money counts and a count on an account stated, employed by 

J. to sell certain 
railway shares, amed to sell them to S., who wan M.*8 broker. T.*8 clerk, by mistake, eo- 
tered toe sale in T.*s book in the name of T. as vendor, and ^ent a contract.note to 8.*s office 
cootaining the same error. T. shortly afterwards discovered the mistake, which he corrected by 
eDtering the name of J. in the tMX>k as vendor, and he also sent a note containing the correction 
to the office of S. on the same evening. Both notes were seen For the first time on the following 
day together by 8. The first note was not demanded by T. on delivery of the second to 8., 
oeither did 8. return it. An action having been brouf^hi by M. aj^ainst T. for breach of his 
contract in not delivering the shares, the judge at the trial directed the jury that the defendant, 
having signed the contract in his own name, was liable to the plaintiiT, although he was known 
to be only a broker. Evidence was teudered of a custom at L. not to insert the principars name 
in the broker's note, but was rejected by the learned judge. The jury found a verdict for the 
plaintiff. Amotioo having been made for a new trial, on the ground of misidirectioo and of the 
rqection of evidenoe, heldl that the direction of the learned judge was correct, and that the 
cridenoe of the usage was properly rejected. 
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Pleoi — Ist, Non-assumpsit ; 2nd, to the first count, that the defendants did not 
sell the shares modo etformd; 3rd, to the first count, that the plaintifi* was not 
willing to pay for the shares. The point in the case arose upon the second 
plea, viz. whether it was the defendants or other persons sold the shares to 
the plaintiils. 

At the trial, hefore Patteson, J., at the Liverpool spring assizes, it sppeared, 
that the defendants were sharehrokers in Liverpool. On the first of December, 
1836, a person of the name of Scoles, who was the plaintiff's broker, received 
an order from him to buy the fifty shares in question. Scoles met Townley, 
and agreed to purchase the shares from him. These shares belonged to a 
Mr. Jacob, from whom Townky had received authority to sell them. Imme- 
diately after the sale to Scholes, Toumley went to his office, and told his clerk 
that he had sold fifty Great Western shares to Scoles, One of the clerks en- 
tered the sale in the books as a sale by Tovmley to Scoles, and directed another 
clerk to make a copy of the entry, and to take it over to Scoles, Toumley 
shortly after returned to the office, and stated that he had sold fifty other 
shares to another person; at the same time he looked at the book, and told 
the clerk he had mistaken, and that the entry ought to have been in the name 
of Jacob, as vendor, and not of defendant. Upon this he altered the entry in 
the book, and caused a new note, containing the correction, to be sent to 
Scoles, There was some doubt as to whether the latter note was taken the same 
evening ; there was none, however, that they were not seen by Scoles until the 
following morning, and at the same time. The defendant's clerk, when the 
first note was delivered, did not demand the second. Evidence was tendered* 
at the trial, of a custom in Liverpool, to send in a broker's note without the 
principal's name being inserted therein; as also of Jacob being known as a 
dealer in shares. The learned judge refused the evidence, and directed the 
jury, first, to say whether the second note was in substitution of the first; and, 
secondly, told them that, in point of law, even though the defendants were 
known as brokers, still, if they signed a contract in their own names, they 
were liable. A verdict was found for the plaintiff, damages 350/. 

Alexander now moved for a new trial, on the ground of misdirection, and 
also on account of the rejection of evidence; and contended, that the evidence 
of the usage ought to have been left to the jury; who, if they found the usage, 
would infer, as a necessary consequence, that Scoles, as a broker, would be 
conversant with such usage, and would know that the defendants, being also 
brokers, dealt not on their own account, but on behalf of some principal; and 
cited Wilson v. Hart (a). He also relied on the circumstance that the second 
note was, to all intents, a new contract, as Scoles, having seen both notes at 
the same time, could not have dealt with the first so as to prejudice any 
party. 

Parke, B. — I do not see any fedlure on the part of the judge. Tliere can 

be no doubt that, as the defendants signed the note, they are personally liable. 

The question for the jury was, whether the second note was a substituted 

contract. The jury have found that question in the negative. No doubt, 

when the principal was discovered, the plaintiff, if he had chosen, might ha^e 

\ 
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saed him. Tliat, howerer, is no reason why he shaU be preduded from suing Exchequer, 

the defendants, who by their signature have made themselves liable. If they jj?^^ 

had taken back the first note, this difficulty would never have arisen. The o. 

admission of the evidence of the custom would have been admitting parol evi- '^^^'^•o"'* 
dence to alter the written contract. 

The rest of the Court concurring. Rule refused. 



Harris v. Butler. 

I^ASE. The first count of the declaration stated that one Matilda Harris, ^ dedantlon 

Vy in CMC for wn- 

then being the daughter and servant of the plaintiff, with the consent of duction of the 

the plaintiff, became and was the apprentice of one Adeliza, the wife of the Siuffhter b? th« 
defendant, for the purpose of learning the business of a milliner, in considera- defendant, (the 
tion of the sum of 29/. then paid by the plaintiff to the defendant in that Jj "^"JlSja^"* 
behalf, and on the terms that the said Adeliza, with the consent of the defen- to the wife of 
dant, should provide the said Afa/f/(2a with meat, drink, and lodging. Never- is bed ra *° 
theless, the defendant, intending, &c., whilst the said Matilda was such ap- >P^*1 demur- 
prentice, debauched her, whereby she became ill, and incapable of serving the shewing e Iom 
said Adeliza as such apprentice, or of learning the said business; and thereby ^^'^ ^'^^« ^' 
the plaintiff lost the benefit he ought to have derived from the money so paid exprew or im. 
as aforesaid, and from the said Matilda being instructed in the said business, plll^of^JI,^^ 
and hath laid out a laree sum of money about her cure. defendant, to 

Second count — ^That plaintiff, at the request of the defendant, suffered the diugiuCT'e * 
said Matilda, then being the daughter and servant of the plaintiff, and an moridt. 
in£Emt, to wit, of the age of sixteen years, and accustomed to be employed by 
the plaintiff, to go and reside in the house of the defendant, to be furnished 
with board and lodging there, for the purpose of being taught the business of 
a milliner by the said Adeliza, for a certain consideration then paid by plaintiff 
to defendant; and thereupon it became and was the duty of the defendant to 
take due and proper care of the said Matilda, and of her morals and health, 
whilst she should reside in the house of the defendant, so that the plaintiff 
might not be injured and prejudiced by reason of the improper treatment by 
the defendant of the said Matilda. Nevertheless, the defendant, &c. (as in the 
first count. 

Piea — To each of the counts, that the said Matilda, at the said times when^ 
&c., was not the servant of the plaintiff. 

Special Demurrer to both pleas. 

Hughes, in support of the demurrer. — ^This is not a common aation of tres- 
pass />er ptod servitium amisit; it is a special action on the case, founded on a 
contract. The consideration here stated is a good consideration for the pro- 
mise of the defendant. [Parke, B. — ^You ought to have declared in assumpsit, 
to shew the defendant's liability. Can you make out that there is a special 
contract by the defendant?] The second count clearly shews such a contract 
on his part, and that by his wrongful act the plaintiff has been injured, inas- 
much as he has lost the benefit ht contemplated. Besides, the daughter has 
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been sent home, and the providing with necessaries, which was part of the de- 
fendant's contract, has been thrown on the plaintiff by the wrongful act of the 
defendant. The judgment of ^ai/ey, J., in Hall v. Hollander(a) suggests the 
adoption of the present form of action, founded on the expenses necessarily in- 
curred by a father where his child was of such tender age as to be incapable of 
performing any service. So, in like manner, here, this being a special action 
founded on its own peculiar circumstances, there is no necessity of proving 
any loss of service, as in the case of trespass per quod servitium amisit, in 
which latter form of action the loss of service forms its very essence. In Dean 
V. Peel{b), Wilson, J., cites two cases to shew that if the infant is mider 
twenty-one years of age, her father may maintain an action for her seduction, 
even if she be residing under another's roof; and in Speight v. Oliveira(c) it 
was held, that a father might recover damages for the seduction of his 
daughter, although, at the time of the seduction, she was servant to the defen- 
dant. [Lord Abinger, C. B. — Carr v. Clark (d) and all the cases go on this 
ground, that the relation of master and servant must be shewn. Parke, B. — 
Speight v. Oliveira was a case in which the defendant colourably hired the 
daughter with a view of destroying the relation of master and servant between 
her and her father; and it was held, that the fraud of the defendant excluded 
such a defence. So in the cases cited : in Peel v. Dean there was an ammus 
revertendi on the part of the daughter. Originally it was necessary for the 
party bringing an action of trespass per quod servitium amisit to shew some 
act of service by the daughter. However, Littledale, J., in Maunder v. 
Venn(e), has held, that it is sufficient if the daughter lived in the father's 
family under such circumstances that he had a right to her services; and this 
may now be considered the rule on the subject. On your first count you are 
clearly out of court; on the second, you must shew that there was a contract 
between the plaintiff and defendant to oblige the latter to take care of the 
daughter's morals. Lord Abinger, C. B. — Does the law imply in this case a 
contract by the defendant to take care of this female's morals ? Suppose a 
man takes a lodging for his son and daughter, including their board, does the 
lodging-house keeper contract to take care of their morals?] In this case the 
defendant by his act deprives the plaintiff of the benefit of the sum of money 
he has paid. It is averred that she was sent home and deprived of learning 
the trade. IParke, B. — You have not, by your first count, raised the fJBict 
that she was to reside in his house ; and although the duty of taking care of 
the daughter's morals may arise out of the contract of apprenticeship, yoa 
have not stated on the face of your declaration any such contract, or shewn 
circumstances from which a contract may be implied.] 

Lord Abinger, C. B. — If the declaration can be amended, so as to ratsi 
the question of an express or implied contract on the part of the defendant to 
take care of the daughter's morals, you may do so; if not amended within a 
week, judgment will be for the defendant. 

Judgment accordin^y. 

R. V, Richards was to have argued on the other side. 
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A SSUMPSIT. — ^The declaration stated, that whereas, theretofore, to wit, In an aetkm by 

on the 23d day of May, A. D. 1832, the defendant being about to quit H^S^f^t*. 
at Michaelmas then next, a certain farm which he the defendant held of the n«nt, the de- 
plaintiff, thereupon by a certain agreement then made between the plaintiff « breech ^^that 
and defendant, the plaintiff undertook to see the defendant paid by the ^tJl^?fo"Jh; 
incoming-tenant of the said farm, for dressing the fallow, 5«. an acre for Mreement ia 
the first ploughing, and 3*. an acre for every other ploughing, and after a |{|^^|^ to 
certain rate, to wit, 2s, an acre for dragging the same ; and it was thereby commit vaate 
also agreed, that the defendant should be paid for the grass-seed sown in tl^ cei?«i a c«uin 
ground of the said farm that year, and 1«. a load for dung when driven on •««« froro the 
the land ; and that if the incoming-tenant should wish to purchase the clover- nant, and that 

bay, or any meadow-hay, each person should fix on a person to value the ♦*** tenant waa, 
, J ' r r .in consequenoe« 

same ; and if the person so fixed on should not agree on the value, a third compelled tp 

person should be called in who should finally fix the value of the same ; and ^L^*JI!l!i«» 
m . , ' . . %\\va to prevent 

that the incoming- tenant should purchase the com at a fair valuation, as by him from to 
the said agreement, reference being thereunto had, may more fully appear ; and ^^^f *^ • 
the said agreement being so made, a treaty was thereupon afterwards, to wit. General da. 
on the day and year first aforesaid, entered into between the plaintiff and ^J^ aatetiea 
defendant for the retaking of the said farm, by the defendant, of the plaintiff ^*»«'8 one ^r 
from Michaelmas then next ; and thereupon afterwards, to wit, on the day and the declaration 
year first aforesaid, by a certain other agreement then made between the co*rMifui^ 
plaintiff and defendant, the plaintiff did agree to let the said farm to the to arrest the 
defendant, from Michaelmas then next, as a yearly tenant, for the sum of 1 80/. •j^StaTa ^^ 
and 1/. lOtf. land-tax, provided the defendant should produce sufficient and good venire de novo. 
seenrity for the regular payment of the said rent ; the said rent to be paid 
on certain days in the said agreement more particularly mentioned ; and by the 
said last-mentioned agreement it was further agreed, that when the defendant 
should quit the said farm, he, the defendant, should not carry away or dispose 
of any straw, either thrashed or unthrashed, or thatch, nor any dung, the 
produce of the said farm, or on the said farm at the time the defendant should 
quit ; and that the defendant should keep the houses and fences of the said 
farm in good repair, and should commit no waste on the said farm ; and that 
he the defendant would not sow any hay or com the last half-year of his resi- 
dence on the said farm, but would agree to the terms contained in a certain 
other paper, to wit, in the said first-mentioned agreement ; and the said first- 
mentioned agreement and the said secondly-mentioned agreement being so 
made as aforesaid, the declaration then sets out mutual promises, and that the 
pbuntiff let the farm, and the defendant entered and continued possessed until 
the 29th of September, 1834, when the defendant's tenancy determined. The 
declaration then proceeds to aver, that the plaintiff was ready and willing to 
perform all the terms of the first agreement as to the payment to be made by 
the incoming- tenant, and goes on thus : — and although when the said defen- 
dant was so quitting the said farm as aforesaid, to wit, on the day and year 
last aforesaid, the incoming tenant of the said farm wished to purchase of the 
defendant all the clover-hay, &c. (as in the first agreement) ; and the plaintiff 
offered to fix on a person to value, &c. (as in the said agreement.) 
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Breaches. — let. That defendant carried away seyeral loads of dung, &c. 2nd. 
That the defendant would not sell to the incommg-tenant dover-hay and mea- 
dow-hay. 3rd. Breach. — And the defendant further disregarding his said pro- 
mise, when he was so quitting as aforesaid, to wit, &c. threatened to carry away 
from the said feum or to dispose of divers, to wit, 100 other loads of dung, 
the produce of the said farm, if the said incoming-tenant would not pay him 
the defendant divers large sums of money, in the whole amounting to a large 
sum, to wit, 100/., for the same; and the defendant would have so carried 
away and disposed of the last-mentioned dung, if the said incoming-tenant had 
not paid him such money as last aforesaid; and the defendant thereby then com* 
pelled the said incoming-tenant, either to pay him the defendant, such monies 
as aforesaid, or to suffer the last-mentioned dung so to be carried away or 
disposed of by the defendant as aforesaid, whereupon the said incoming-tenant, 
being so compelled as aforesaid, did then pay the defendant the said monies 
for the said dung, in order to prevent the same from being so carried away 
and disposed of. 4th Breach, — ^That the defendant, when he was so quitting 
as aforesaid, threatened to carry away from the said feuin, or to dispose of 
divers, to wit, 100 other loads of dung then being on the said farm, if the 
said incoming-tenant would not pay him the defendant for the same, divers 
monies, exceeding 1^. per load for the same by a large amount, to wit, by 
100/. ; and that the defendant would have so carried it off, if the incoming- 
tenant had not paid more than 1^. per load ; and that the incoming-tenant 
did then pay the said monies in order to prevent the defendant from removing 
them. 5th Breach. — Committed waste. 6th Breach. — ^That the defendant 
threatened to commit further waste on the said farm, if the said incoming- 
tenant would not pay certain money, to wit, 20/. to him the defendant, and 
that defendant would have committed the waste if the incoming-tenant had 
not paid him the 20/. ; and that the incoming-tenant, to prevent him from so 
doing, did pay him the said last-mentioned sum of money. There was also 
a 7th Breach, on which nothing turns. 

The defendant pleaded several pleas which it is unnecessary to allude to, 
as the whole queston turns on the breaches in the declaration. 

At the trial before Paiteson, J., at the summer assizes for PemhrokesUre^ 
in the year 1835, a verdict passed for the plaintiff on all the issues. 



John Evans, having obtained a rule for arresting the judgment on the 
ground that there was a misjoinder of the breaches in the declaration, and 
that the jury had assessed the damage on all the breaches generally; 



E. V. Williams and Leach this day shewed cause. — ^The defendant's appli- 
cation is erroneous ; even supposing the breaches ill, that is only ground for 
a venire de novo, not for arresting the judgment. The breaches, however, 
are perfectly good. The agreement was to leave the dung on the premises 
which was produced on the land ; can it be said that it is a compliance with 
the agreement, which was absolute, that he required to be paid a certain fine 
before he would fulfil his contract ? Suppose a contract for the delivery of a 
book on the payment of \s.', would it not be a breach of that contract to 
demand 2^. ? The agreement is to leave the dung, and to leave it uncondition- 
ally ; in all, amounting to but one preposition : merely leaving, therefore, is 
not eufiicieut ; to comply with the terms of the contract, it most be a leaving 
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witlioat payment. Besides, this is not an action of covenant ; it is an action ExOiequer. 
of assumpsit on the case for special damage for the infraction of the agreement. l^][^ 
So it is with the sixth breach. He positively promises he will abstain from ^_v. 
committing waste, viz. unconditionally — yet he asks payment. The argument 
was urged in moving for this rule, that the incoming-tenant and not the plain- 
tiff was the ~party damnified. But if A. agrees with B. not to commit a 
trespass on C.*s land, B. must bring the action for A.'s violation of the 
agreement. The case of Andenon v. Martindale (a), is in point, and shews 
that the only question always is, with whom was the agreement made ? 
[Parke, B. — ^Admitting that you may sustain the two breaches already argued, 
how can you uphold the sixth ? All that the defendant's conduct amounts to 
is a threat of committing waste; but there was no waste committed, the tenant 
having purchased him off from committing it.] Then the application here is 
incorrect; it ought to have been for a venire de novo; not to arrest the judgment. 
It is laid down in Tidd's Practice, p. 922, where the grounds for granting a 
vemhre de novo are stated: — " Thirdly, when they (t. e. the jury,) give general 
damages on a declaration consisting of several counts, and it afterwards ap- 
pears tint one or more of them is defective." The cases of Eddowes v. Hop* 
kim»{fi). Grant v. A8tle(c), are quoted in support of this position. Richard" 
8on V. MelU9h(d), Da^f v. Robin»on{e)t Angle v, Alexander (f), are in point to 
shew that where damages are given generally on a misjoinder of counts, a 
venire de novo is always awarded; a misjoinder of breaches is in no respect dif- 
ferent. So in cases under the statute 8 & 9 W. 3. c. 11, where breaches 
have not been aaaigDed. a venire de novo is always granted. [Parke, B. — In 
Trevor v. WaU{g), a venire de novo was refused ; however, in that case, they 
took a distinction that there was no instance of a venire de novo to an inferior 
jurisdiction. 

Evamt, conMt. — ^With the exception of Holt v. Scholefield{h), which is di- 
rectly in fsvour of the defendants, all the cases cited were cases in error. 
Iliat case, however, shews that the Court will arrest the judgment, and not 
award a venire de novo, where some of the counts are good, and others bad, 
and general damages are given. The case of Eddowes v. Hopkins differed from the 
present; and Butter's opinion was merely incidental, as the verdict was there 
entered on the good count only, on reference to the judge's notes. Still 
stronger for the defendants is Sicklemore v. Thistleion(i), as that was a case 
wherein (as in the present) the breaches were misjoined. 

Parks, B. — There is only the authority of Holt v. Scholefield against the 
power of the Court to award a venire de novo. There is no reason, but rather 
the contrary, why, if a court of error can grant a venire de novo, a court of 
original jurisdiction should not. As far, therefore, as relates to this point, the 
present case win overrule HoU v. Scholefield. The cause must, therefore, go 

(a) 1 Eait, 497. (/)7Bing. 119. 

(6) Doug. 377. (f) > T R. 151. 

(c) Doug. 722. (A) 6 T. R. 691. 

(d) 3 Bing. 334. (0 6 M. I: Sel. 9. 

(e) 1 Ad. k £11. 554. 
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Bxehequer. down to a new trial, in order that the amount of damages may be assessed on 

^''^^ each of the breaches respectively, unless the parties can manage it between 

V. themselves. 



Thomas. 



The rest of the Court concurring. Venire de novo awarded. 



Perky v. Skinner. 

4^^ *83 » T" CI-^^^ ^°'" *^® infringement of a patent. The declaration stated that after 

isnotretrospec- the assignment to the plaintiff of a certain patent, and after the passing 

ntjon" TO^M^^o °^ ^^ *^^ °^ parliament entitled "An Act to amend the Laws touching Letters 

enable a party Patent for Inventions," to wit, on the 30th of Jpril, 1 836, the plaintiff by 

disdamier *^^ ^^^^ ^® leave of Sir Robert Mounsey Rol/e, Knight, then being his 

under that act, majesty's solicitor-general, first had and duly certified by his fiat and signa- 

of his invention ture in that behalf, entered with the clerk of the patent a certain disclaimer 

as are not new, j^^j memorandum of alteration in writing of part of the specification, (the 

of action same not being such disclaimer or alteration as extended the exclusive right 

ISo ha?e^°* granted by the letters patent,) by which disclaimer and memorandum of 

fringed the alteration, the same being under the hands and seals of the plaintiffs, they 

rachdisclahner* ^*^ disclaim as follows : — (setting forth the particular part of the specification 

and this, even disclaimed, and the alteration in the claimin&r clause, necessarv to make it 

infringement consistent with the previously mentioned part of the specification,) which said 

has been in disclaimer and memorandum of alterations afterwards were filed by the said 

respect of 

portions of the clerk of the patents, and duly enrolled with the said specification pursuant to 

patent not ^jj^ gjj^j statute. The declaration then averred that the defendant, within the 

included in the 

disclaimer. term of fourteen years, to wit, on the 20th day of February, 1 836, and on 

divers other days, &c. did counterfeit the said invention, and did use and 

practise the same otherwise than in relation to the said part of the invention 

so disclaimed ; in breach, &c. 

Plea — As to so many of the supposed grievances as were committed before 
the 30th of April, 1836, actionem non, because the said disclaimer, &c. was 
not entered or enrolled until the 30th of April, 1836, as aforesaid, and until 
after the committing of the grievances in the introductory part of the plea 
mentioned ; and that the said invention for which the said letters patent were 
originally granted, was not at the time of making and granting the aaid letten 
patent a new invention ; but on the contrary thereof, had been, as to a material 
part thereof, pubhcly and generally practised, used, and vended before the date 
of the letters patent; by reason whereof, the rights, &c. granted by the patent 
were void ; wherefore, the defendant at the said several times when, &c. 
before the said 30th of April, 1836 ; and whilst the said rights, &c. were so 
void, &c. committed the said several supposed grievances, as he lawfully might. 

Replication — That the said last-mentioned grievances were respectively 
committed, only with the relation to and in respect of those parts of the said 
invention, to which the said disclaimer and memorandum had no reference and 
did not apply ; and that the said last-mentioned parts of the said invention 
were, at the time of making and granting the said letters patent^ a new 
invention. 
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Special Demurrer, — In the margin it was stated, that the defendant meant Exchequer. 
to contend that the patent was, and by the replication is admitted to have been, 
void at the time of the alleged infringement, to which the plea is pleaded; 
and that, therefore, such infringement was lawful when it took place, and that 
it cannot be rendered otherwise by a subsequent disclaimer, even as to those 
parts of the patent which are not disclaimed or altered. 

Wightman, in support of the demurrer. —The question in this case is, 
whether, supposing the patent originally void, inasmuch as the supposed inven- 
tion was not new, and afterwards cured under the 5 & 6 W. 4. c. 83, by a 
disclaimer of such parts as were not original, an infringement in medio is 
actionable. The first section of the new act is that which is particularly 
applicable to the present question ; for by that section a party is allowed to 
enter a disclaimer of any portion of the specification, or a memorandum of 
alteration therein, &c. ; and it then provides, " that such disclaimer or memo- 
randum of alteration being filed by the clerk of the patents, and enrolled with 
the specification, shall be deemed and taken to be part of such letters patent 
or such specification in all courts whatever." By the old law, a patent void 
in part was void altogether. King v. Else (a). Campion v. Benyon {fi). The 
effect of the statute is to obviate that consequence in the present case. It is 
dear, therefore, that by the words of the statute, that until filed and enrolled 
the disclaimer is altogether useless and of no effect. Now the plaintiffs them- 
selves admit that the supposed infringement took place before the disclaimer^ 
and it makes no difilerence that the infringement was in respect of parts of the 
invention that were new. There is nothing in the act to make a party a 
wrong-doer by relation. A perusal of the first section shews that the enrol- 
ment embraces as well the specification as the letters patent. [Parke, B. — 
It means " as part of the specification or of the letters patent," as the case 
may be require.] However that may be, the act contains no retrospective 
words ; there is indeed a proviso as to evidence which may be relied upon, 
viz. — "Provided also, that no such disclaimer or alteration shall be receivable 
in evidence in any action or suit (save and except any proceeding by scire facias,) 
pen^ng at the time when such disclaimer or alteration was enrolled ; but in 
every such action or suit, the original title and specification alone shall be 
^en in evidence, and deemed and taken to be the title and specification of 
the invention for which the letters patent have been or shall have been 
granted." This, however, only means "if there is an action pending at the time, 
but contains nothing to constitute parties wrong-doers by relation. It applies 
possibly to a case where there may happen to be an interval between the time 
of obtaining the fiat for the alteration and the enrolment. It would be a very 
monstrous case, if a party having enrolled his specification, which, as it stood, 
contained on the fece of it an invalidity in the patent, and so deceived the 
public, (say, for six months, by allowing it to remain unaltered,) should then 
be permitted by a disclaimer to prejudice the public. It may be right enough 
to give the act a prospective operation so as to make future infringers liable. 
[Alderson, B. — ^Your view seems fortified by the act requiring an advertise* 
ment, which no doubt is meant as a future warning to the public from the 
time of such advertisement.] 



(a) 11 East, 189. 



(h) 3 Brod. and Biug. 5. 
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Exchequer. Rotch, cofitrH, — Since the statute, if the infringement takes place in a part 

^^^^ of the specification not connected with the disclaimer, an action is maintainable; 

V, and for this reason, that a patent void in part is no longer void altogether. 

SKTKirEaf jn ^^e second place, the plea states that the patent was bad, because it was 
known before. But the act itself shews that when this defect of originality 
is discovered, something must be done pursuant to the directions of the act, 
before it can be called bad. I apprehend it was necessary for the plea, there- 
fore, to shew the performance of all these matters as conditions precedent, 
viz. the allowance, &c. In other words, the process prescribed by the act is 
necesscuy to make it void. [Parke, B. — It is void before grant : because the 
crown can only grant to the first and new inventor ; but if the crown grant 
contrary to law, it is void without the compliance with the conditions intro- 
duced by the crown.] The proviso in the act as to the disclaimer shews the 
disclaimer takas effect from the date of the letters patent ; and consequently, 
that it cannot be merely prospective. 

Lord Abinovr, C. B. — It cannot be doubted that the act is obscure ; it 
would, however, work a great hardship, if the act could be construed to make 
parties wrong-doers by relation. The only argument in support of such a 
view, is the language of the proviso as to a disclaimer when an action is 
pending. We think the sound view is, that the specific introduction of this 
exception shews, that the legislature did not intend to make parties generally 
wrong- doers. If they will not allow a benefit of disclaimer during action, 
the legislature never could intend to make vrrong-doers by relation. 

Parks, B. — I am of the same opinion. — Generally speaking, statutes ought 
to be construed according to their precise words; and in this statute the proviso 
that the disclaimer shall be deemed and taken to be part of such letters patent, 
or such specifiation may possibly admit of the construction contended for by the 
plaintiff, viz. — that they shall be deemed and taken to be part of the orifftnal 
letters patent or specification, as the case may be. It is, however, another 
rule in the construction of statutes that the precise words may be modified, 
if they lead to absurdity or inconvenience. Here the effect of an adherence 
to the strict words would be, to introduce the inconvenience of making parties 
wrong-doers by relation. We think that the act is to the same effect as if 
the words " from thenceforth" were introduced into it. The only circumstance 
to cast a doubt on this, is, the language of the proviso ; but that is not 
sufi&ciently conclusive to enable us to say that the legislature meant to make 
parties wrong-doers by relation. 

Holland and Aldbrson, Barons, concurred. 

Judgment for defendant. 
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r^ASE againBt a wharfinger for negligence. It appeared at the trial, before where, on an 

Lord Abinger, C. B., at the last assizes for the county of Lincoln, that Jgjj^'^^'ljj ^ 

the plaintiff had intrusted certain goods to the defendant, with an injunction Tenue from 

that the goods were to be delivered to the plaintiff's own order. The goods ^^^^^j^^ 

were sold to a person who deceived the defendant in stating that he had the it w«a reuined 

permission of the plaintiff to receive the goods. The venue was laid in *nfhJ^2^* 

Lmcolnshire. A motion had been made to change the venue to Yorkshire, tift*8 undenak- 

It was, however, retained on an undertaking by the plaintiff to give material ,Sfteri5l ^evl- 

evidence in Lincolnshire, The goods had been handed over to the purchaser ^nw there :— 

by the defendant, at Gainsborough, in Yorkshire. At the trial, the plaintiff had his failing m 

a verdict, and to do, the 

• * objection ought 

to have been 

Balgug now moved to set that verdict aside and enter a nonsuit, on the Uj^'l^^'in 

ground that the plaintiff had not complied with his undertaking ; he, however, ca«e it had 

intimated that he had not made the objection at the trial. uk^!)^'be 

plaintiff might 

Sed per Curiam (a). — ^The objection ought to have been taken at the trial ; the*objeciJoo 

if it had been, they might have given material evidence in Lincolnshire. by giving 

ieri»l evic 

Rule refused, 
(a) Ld. Abinger, C. B., Parke, Bolland, and Ourney, Barons. 



ma- 
terial evidence 
at LtHColHMhire* 



MiNSHALL and another v. Lloyd. 

T^ROVER for steam-engines, waggons, rails, and machinery used in the A., f*** **"f|JJ 

working of a colliery. Pleas. — First, not guilty. Secondly, that the leued to B., ' 

goods were not the property of the plaintiffs. Thirdly, the Statute of Limi- IlJ*„'*[2?*5|*'' 

yeara,acollier{r, 
with a power of Te.«ntr]r by the lenaor for non.payroent of rent, or on insolvency of lessee. B. 
erected steamoengines which were affixed to the freehold in the ordinary way, and in the year 
1827. having borrowed 8fi0/. of C, assigned the colliery, together with the steam-engines and 
other implements used in the working of it, to the plaintiff*, a« trustees in trust, to permit B. 
to have the use of them, and to remain in possession until default made by him in the pay- 
ment of an annuity which he had granted to C. A. brought ejeament to recover the premises 
under the power of re-entry, and possession waa deliver^ in the month of June^ 1829. In 
November^ 1829, the steam-engines and other implements were seised under a jif. /b. issued 
by an execution creditor of B. : — Held^ that the steam-engines, alihnugh removeable by B. 
during bis tenancy, had, on the re-entry of A., become fixture* which vested in the lessor, and 
that the plaintiffs, who could only recover in right of B., could not maintain trover for them 
against tne sheriff: — Held also, that B.*8 having remained in possession after default in pay. 
ment of the annuity, by reason of the oroisaioo of the trustees to enter, did not render the 
assignment invalid. 

In trover against the sheriff', the warrant, under which goods were seised under a Ji, fa,^ waa 
not produced at the trial, nor was notice to produce it given. The bailiff' who made the levy 
waa proved to have delivered the warrant to his son ; the son could only state his belief that 
he had either returned it to his father or to the sheriff*s office. It was alleged to be the 
custom to deliver the warrant to the auctioneer, to be bjr him forwarded, together with the 
auction sheet, to the supenriior of the district, whose duty it was to transmit them to the head 
office of excise in London* Search had been made for it among the bailiff' *s papers, and at the 
aheriff *s office ; as also among the auctioneer*s papers, and at the head office of excise : but 
the supervisor was not called, and no proof was given of a search among his papers i^Hdd^ 
that sufficient proof was given from which the loss of the warrant mi|(bt oe inferred, to as to 
let in tecondary evidente to conntot the sheriff with the act of the bailiff. 
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tations and issoet thereon. At the trial, hefore Vaughan, J., at the last summer 
assizes for the county of Denbigh, it appeared that, by a lease bearing date 

June 1 , 1 824, Mrs. Youde, the tenant for life of Pla9 Modoc estate, together with 
collieries therein, demised to her son Edward Toude, ihe tenant in remainder* 
all the mines of coal and other minerals upon the said Plas Modoc estate for 
21 years, at a rent of 300/. per annum ; the lease contained provisoes to the 
effect, that the] lessor should be entitled to re-enter either for non-payment of 
the rent during 40 days, or upon the insolvency, bankruptcy of, or any assign- 
ment for the benefit of creditors, by the lessee or his executors. Edward 
Youde, the lessee, for the purpose of working the colliery, had placed upon the 
premises steam-engines and other necessary matters, including the subject 
matters of the present action. In the year 1827, Edward Youde granted, for 
a valuable consideration, an annuity of 850/. for his life to a Mrs. Whalleg, 
and conveyed to the plaintiffs, as trustees of Mrs. Whalley, his interest in the 
estate and mansion of Plas Modoc, and the mines of coal and other minerals, 
and steam* engines, waggons, &c. and other implements which then were, or at 
any time during the continuance of the annuity might be, on the said premises, 
for the purpose of working the mines upon trust, to permit the said Edward 
Youde to hold the said premises, until default for two months after any day 
appointed for payment of the annuity, with power to her to enter on such 
default and sell. E. Youde, haying continued to work the mines for some 
time, underlet them for 14 years to the plaintiff and two other individuals. 
Edward Youde afterwards became insolvent, and the rent reserved on the 
original lease by Mrs. Youde to him became in arrear, wherefore she brought 
ejectment, and the premises, including the mines, were dehvered to her by the 
sheriff, under a habere, in 1829. Mrs. Youde continued to work the mines. 
The steam-engines and other machinery were, in the November following, seized 
under a Ji, fa., and sold in the same month, to satisfy certain bankers in 
Shropshire, who were judgment creditors of Edward Youde and his sister. 
The present action was commenced in October, 1835, by the plaintiffs, as 
trustees of Mrs. Whalley, to whom no payment had been made on account of 
her annuity, to recover from the sheriff the value for which the said engines, 
&c. were sold. The warrant to the sheriff's officer was not produced, and no 
notice had been given to produce it ; neither did any memorandum of the 
officer's name appear on the /. fa. when produced. The a&cer stated, on 
the trial, that he had levied and would not have done so without the authority 
of the warrant ; he was unable, however, to state what had become of the 
warrant ; but said that it was the usual course to give the warrant to the auc- 
tioneer, whose duty it was to forward it to the Excise- office together with the 
auction sheet. Search had been made for it to no purpose among his own 
papers and at the office of the under-sheriff. He also stated that, to the best 
of his belief, he had delivered the warrant to his son whom he had put in 
possession of the goods after the levy. This was corroborated by the son, who, 
however, could not tell whether he had delivered the warrant back to his 
fether or to the sheriff. The auctioneer's widow was also caUed, who had 
searched her husband's papers but was unable to find it ; and a clerk in the 
head office of excise in London, produced the auction sheet but not the warrant ; 
and moreover added, that it was not required by law to forward the warrant to 
the office. It appeared, however, from his testimony, that the district super- 
visor used, from time to time, to send a number of the auction sheets bound up 
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together, which were generally kept in the same cover, and that he (the 
witness,) had not made any search beyond the bundle so transmitted by the 
supervisor. Upon this it was objected for the defendant, that the supervisor 
ought to have been called, and that sufficient had not been done in order to 
render secondary evidence as to the warrant admissible. The learned judge 
overruled the objection, reserving leave to the defendant to move to enter a 
nonsuit. 

Tlie verdict passed for the plaintiff for 1000/., the estimated value of all the 
machinery, engines, &c., subject, however, to a motion for a nonsuit ; first, on 
the point of evidence above reserved; secondly, on the ground of the assignment 
void for fraud, there having been no change of possession ; and moreover, 
being subject to a reduction to the amount of 760/., the value of the steam- 
engines and fixed machinery, it being contended that the property therein 
became vested in Mrs. Youde, on her re-entry ; and also on the ground that, 
being fixtures, trover could not be maintained for their recovery. 



Exchequer. 

MlKSHALL 

V. 
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Cre$8we0 having moved the Court, a rule was granted on all the points, 
except that arising on the presumption of fraud ; the Court intimating their 
opinicm that the deed evidently contemplated a continuing in possession by 
YoMde until de&ult, and that, t^er default, it was a mere oversight of the 
trustees in not taking possession. 



and Mathew now shewed cause. — The first question will be, is there 
sufficient evidence to fix the sheriff ? This will depend upon the sufficiency 
of the search for the warrant, in order to make the secondary evidence admis- 
sible. It is plain that the sheriff has no right to the custody of the warrant. 
The sheriff's authority is derived from the writ ; that of the officer from the 
warrant ; it is proper, therefore, that the officer should retain it for his own 
protection. Rex v. Stourbridge (a), goes further even than the present case. 
In that case the mother of a pauper stated, that she delivered the indenture 
of the pauper's apprenticeship to the wife of a market-gardener, to deliver it 
to the overseers of the binding parish ; that the market-gardener and his 
wife were both dead, the latter having survived her husband ; and that search 
had been made in the chest of the binding parish for the indenture, and that 
it could not be found. This was held sufficient search to let in secondary 
evidence, as it was the duty of the overseers, if it had come into their posses< 
sion, to have deposited it in the parish chest. It will be said, at the other side, 
that we ought to have noticed the supervisor of excise ; Lord Tentenden's judg- 
ment in the above case afibrds a conclusive answer, viz : — that as in the 
performance of his duty, he must have been presumed to have transmitted 
it to the Excise-office ; upon its not being found there, the natural presump- 
tion is, that it is lost. Besides, this falls within the dass of cases which decide 
that when an instrument has done its duty, much less accuracy of search is 
required to let in secondary evidence of its contents. Brewster v. Sewell (5), 
F^reemmm v. Arkdl (c), Kensington v. Inglis (d). 

Secondly, it may be conceded that trover will not he for any things which 
are really fixtures. However, we are prepared to contend in this case that 



(a) 8 B. & Cr. 96. 
(//) 3 B. & Aid. 296. 



[e) 2 B. & Cr. 494. 
[d) 8 East, 273. 
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these engines are not fuetures, but rather annexatUms as disting^shable from 
fixtures ; and even supposing them to be fixtures, they are such as are privi- 
leged for the purposes of trade, and do not go to tlie lessor on re-entry. 
It is submitted, likewise, that there is a distinction between fixtures which the 
tenant voluntarily relinquishes, and those which the landlord takes by compul- 
sion. If a tenant erects fixtures, he may remove them during the continuance 
of the term. If, however, he omits so to do, they become the property of the 
landlord. This was the doctrine acted upon in the case of Lyde v. Russell (e), 
upon the presumption of a voluntary relinquishment by the tenant. But such 
a presumption cannot arise where the landlord compulsorily takes possession 
of them. The same distinction is recognized in the case of Lomgstaff and 
another v. Meagoe{f), So where the tenancy is determined by death, the 
landlord is not entitled to fixtures erected during the tenancy. In Davies v. 
Jones (g), the case was as follows : certain parts of a machine had been put 
up by the tenant during his term, and were capable of being removed without 
either injuring the other parts of the machine or the building, and had been 
usually valued between the out-going and in-coming tenant: — Held, that 
these were goods and chattels of the out-going tenant, for which he might 
maintain trover. In Lawton v. Lawton (h), the question before the Lord 
Chancellor was, as to the nature of fire-engines ; if they were part of the 
realty, they would go to his heir ; if personalty, to the executor ; and the Lord 
Chancellor held that they were personalty. The case of Lord Dudley v. 
Lord Ward(i), also supports my view, and shews that a great difference 
exists in contemplation of law between landlord and tenant, and heir and 
executor, in regard to fixtures. IParke, B. — ^The question after all comes to 
this : your right is merely derived through Edward Youde, you cannot possibly 
possess a greater power than he did ; if therefore, he, as tenant (even suppos- 
ing trover lay for fixtures,) could not remove them after the expiration of his 
tenancy, could you do so ?] It is now settled law, that if articles are merely 
annexations and not fixtures, and therefore removable without injury to the 
freehold, the lessee may remove them, and therefore trover will he for them. 
Elwes V. Maw (k), Penton v. Robart (/)» Trappes v. Harter (m). 



Cresswell, Tyrwhitt, and Welshy, contrh, — ^The search in the present case 
was insufficient to let in the secondary evidence. The warrant was not a 
useless piece of paper after the levy had been made. It is frequently required 
for the protection of the party who had seized imder it. No notice was served 
on the defendant to produce the warrant. In Rex v. Stourbridge, the persmi 
to whom the indenture was intrusted, was presumed to have delivered it into 
the proper custody. The contrary was proved in the present case ; and, there- 
fore, the supervisor ought to have been called, in order to ascertain whether 
he had the warrant. The elder Wilde (the bailiff,) speaks very doubtfully as 
to the return of the warrant to him by his son. If the paper given to him by 
the son was not the warrant, then a search ought to have been made among 
the son's papers. He does not profess to have kept it himself; he says, merelj, 
that probably he gave it to the supervisor to forward to the Excise-office. 



U) 1 B. & Adol. 394. 
(/) 2 Adol. A Ell. 167. 
Ig) 2B. &Ald. 165. 
(A) 3 Atk. 13. 



(0 Ambl. 13. 
{k) 3 East, 38. 
(0 2 East, 88. 
(i») 2 C. k, M. 153, 
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It was proved that the aapenriaor had not done so, and therefore he ought to fipcheg^r^ 
have been called, or proof given that a search had been made among his papers. uxIisbIiiL ' 
If it be proved there is any one place where the warrant might have been, ^ v.^ 
and search is shewn not to have been made there, it is insufficient for the ad- 
mission of secondary evidence. Besides, the fact of no notice having been 
served on the sheriff, clearly excludes secondary evidence of the warrant; 
and as to the admission by the bailiff, all the cases shew that to make that 
binding on the sheriff, there must be some recognition by the sheriff of the 
act of the bailiff. Drake v. 8yke9 (a), Martin v. Bell (b), HOI v. Skenfof 
Middleaex(c), Baldiuy v. Richie (d), Tc^ v. Atty (e). 

As to the second point, it never can be a rule of law, that if an engine is 
affixed to the freehold, and some part thereof may be removed without injury 
to the freehold, it therefore ceases to be a fixture. The removal of these parts 
even, is clearly an injury of the freehold, as it renders the portion which 
remains unavailable ; as for instance, if a door were removed from the hinges, 
or a handle taken from a pump. Neither is there any difference between the 
case where a tenancy expires by effluxion of time, and where it is put an end 
to by a forfeiture. Storer v. Hunter (/). Once affixed to the freehold they 
become the property of the landlord, subject to the power of disannexation 
vested in the tenant for the pupose of trade. The present Lb a case in which 
the default is altogether on the part of the tenant in not paying his rent. It 
is not like a case between heir and executor, where the tenancy determines by 
the act of God. Nothing is here shewn which vacates the rule of law, that 
where a landlord once gets possession, by reason of the relinquishment of his 
tenant, the tenant's right Lb gone. If the voluntarily cession of the tenant is 
the test to determine the landlord's right, then an unequivocal declaration of 
the tenant, that he did not intend that the landlord should possess the fixtures, 
would defeat such right. 

One thing is, however, plain, that there being fixtures, trover will not lie 
for their recovery ; this is shewn by the judgment of Lord C. J. Gibbs, 
in Lee y. Rieion (^), HaUen v. Runder (h), BoydeU v. M'Michael (t), Coombe 
V. Beamnont [k]. There is a different rule to be gathered from the case of 
Trapper v. Barter. That case, however, depended on its particular circum- 
stances, and can now hardly be considered an authority on this point. 

Parks, B. — I am of opinion, that the rule ought to be made abso- 
lute for reducing the verdict to the value of the moveable articles ; but 
that the rule for a nonsuit ought to be discharged. The first point to consider 
is, was there reasonable diligence shewn in searching for the warrant, so as to 
let in seomdary evidence ? This is a matter which it is peculiarly in the 
province of the judge who tries the cause to determine. In such a case, you 
are not bound to call every person who may possibly throw some light on the 
matter. The officer, primd facie, ought to have the warrant ; he ought to 
retain it for his own protection, and is therefore its natural repository. He 

(a) 7 T. R. 113. (/) 3 B. & C. 368. 

h) 1 Stark. N.P.C. 418. {g) 7 Taunt. 191. 

(r) Holt, N. P. C. 21 7 ; 7 Taunt. 8. S. C. (A) 1 C. M. ft R. 266. 

(</) 1 SUik. 338. re) Ibid. 177. 

(f) 3 Bing. 164. {k) f, B. & Adol. 72. 
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Exchequer, 8fty&» in his evidence, that, to the best of his knowledge, he gave it to the 
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auctioneer ; and on cross-examination, he states, that he had searched in the 



V. office of the sheriff, and did not find it there. The son, in his evidence, states, 

liLOYD. ^Yiat his father gave him the warrant, and that he thinks he re-delivered it to 
his father. The presumption clearly is, that the father dehvered it to the 
auctioneer. The papers of the auctioneer are next searched ; and neither the 
warrant or auction-sheet found among them. In the course of duty, the auc- 
tioneer would have transmitted them to the supervisor, whose duty it was to 
have sent them to the Excise-office, in London; and we must presume, that 
the supervisor has done hit duty. Upon the whole case, the probability arises, 
that it was lost by the sheriff's officer or the auctioneer ; and thus a sufficient 
case is made out for the admission of secondary evidence. 

As to the second point, touching the steam-engines, we must take them to 
be the steam-engines usually employed in working a coUiery, and as such, 
built into houses in the ordinary manner, which, in my judgment, amounts to 
being affixed to the freehold ; and the case of Lee v. Risdon shews that, under 
such circumstances, they are fixtures. The rule, as laid down in the able work 
of Messrs. Amos and Ferrard, is, " quicquid solo plantatur, solo cedit." The 
right of the tenant is only to remove during the tenancy, such fixtures as he 
has erected for the purpose of trade, and so to make them cease to be parcel 
of the freehold. This right of the tenant enables the sheriff to sign them 
under an execution against the tenant. I assent to the cases of Coombs 
V. Beaumont and Boydell v. M*Michael, which establish, that such fixtures 
are not chattels within the bankrupt laws, although they are such for the 
benefit of a tenant's creditor under an execution, but that only daring the 
existence of the tenancy. This is the common-law rule laid down by Lord 
Holt, in Poole's case, in Penton v. Robart, and in Lyde v. Russell. These 
engines never appear to have been goods and chattels, so as to be removable by 
the plaintiffs ; all that they possessed was a colourable right, such as they gained 
in respect of the tenant, and this right did not exist after the day on which 
the premises were delivered to Mrs. Youde, The case of Davis v. Jones 
appears, by Lord Tenterden's judgment, to have depended on the fiact, that 
there the subject of the action was not fixtures. Here there is no doubt 
that the steam-engines were left on the premises, after the expiration of the 
term of Edward Youde, by means of his forfeiture, (in whose right alone, the 
plaintiffs could shew any title,) and for that reason, I think they ceased to 
be recoverable in this form of action. 

Holland, B. — It appears to me that here this is sufficient search to let in 
secondary evidence of the warrant. As to the second point, I agree also, 
and for these reasons : — the engines are found to be affixed to the freehold, 
and therefore, I think trover is not maintainable. I do not go the length of 
sa3dng, that there may not be engines which do not amount to more than 
personal chattels. In this case, however, having been shewn to be fixtures, 
the case of Lee v. Risdon, puts an end to all controversy on the point. 

Aldbbson, B. — I am of the same opinion. Things which have once been 
affixed to the freehold, cannot become goods and chattels until the tenant has 
exercised his right of removal ; this can only be done during the continuance 
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of his tenancy or his possession. Lord Holt (/) lays it down, that the sheriff Exchequer. 

may exercise the power, under an execution, which the tenant himself pos- „ ^^^^ 

sessesy as to removmg erections ; and that is a power dependant on the con- t.. 

tinnance of his interest. Lioyd. 

Rule absolute to reduce the damages. 



Dewers r. Pike. 

^SSUMPSrr for goods sold and delivered. Pfco.— Non-assumpsit. It Jj,*^*[^^^f*5J' 

appeared at the trial, that the defendant was managing director of the jvett Cork 

West Cork Mmrng Company, and had purchased from the plaintiffs, on behalf ^^'^f'ffCom* 

of the Company, a machine for separating bricks from slate. The Company oeruin ffoodii 

were incorporated by an act of parliament, which contained a clause, enabling J^a'Ji?!,*^ h^' 

the Company to sue and be sued, in respect of any contract made by any Dame P., direc- 

individual director on their behalf. The defendant intimated that the pur- commmyfin?* 

chase was made for the Cork Mining Company, but signed his name to the timating at tht 

contract, " Pike^ Director of the Cork Mining Company," omiting to state, good* were 

••as" director, &c. The plaintiffs having sued him in his individual capacity, "•' *^*£}J"* 

a verdict passed for them at the trial. company were 

incorporated 
bjT act of 

Erie, this day, moved for a rule to shew cause why a nonsuit should not be parliament, 

entered for the omission of the plaintiffs, in not describing him in the decla- *^ L^clauic^ 
ration, as a managing director of the West Cork Mining Company ; or, if the enabling the 
Coort should refuse that, to restrain the plaintifis f^om issuing execution MT^Vjed'"!! 
against him in his private capacity, or otherwise than in the capacity of a r expect of con- 
managing director. He proceeded to argue, that the signature " Managing any individual 
Director, &c." even with the omission that he contracted " as" Managing ^^^^^^ ***" 
Director, was sufficient to shew that he could not be individually liable, more company :_ 
espedaUy as the act of parliament contained the provision for the protection ^thltimdi^g*'' 
of parties entering into contracts on behalf of the company. [Parke, B. — the defendant 
You have not advanced the first step ; the act affords a protection only where h^prrva^ ** 
the party signs a contract in his representative capacity ; but if he does not capacity, 
choose so to guard himself, then the contract is to be construed as binding the 
contractor. This was established in Burr ell v. Jones (m).] 

Lord AniNGBa, C. B. — ^This is a contract where the plaintiff expressly 
contracts to pay ; who knows that the plaintiffii did not contract on the feuth 
of the defendant's responsibility. 

Pahkk, B.— I dare say he intended to act on behalf of the company. He 
ought, however, to have used dear words ; no doubt the plaintiffs had an 
option to sue him. 

Rule refused. 
(0 1 Salk. 368. (m) 3 Bam. & Aid. 47. 
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Exchequer. Edwards V. Brewer and another. 



TOnsSned' w f^^^ ^^'^ *° ^^^^ under the Interpleader Act, tried before Lord Ahinger, 

A., under a C. B., at the sittings after last term. The question to be determined 

deHvCTy In'the ** ^^ ^^^ ^^' whether the plaintiff had a right to certain iron pipes, lying 

port of London, at the wharf of Griffin and Co.; as against the defendants, the assignees of 

£n" oi^thT' C*"-'"-. a bankrupt. 

""Vi^ ^^h^rA ^^ appeared at the trial, that the plaintiff, in May, had received an order for 

which theeoods ^^^ ^^^ ^^ bankrupt ; part of the goods had been forwarded in July, and 

wbwf *^h °^ *^^"^ arrival, a bill had been given under a contract for their delivery in 

the captain the port of London. The price stated in the contract was, "at the rate of 

Se oJpiSn^*^ ' ^'* ^** P®*" ^^ ' payment by acceptance, in six months." 
called at A.'s The remainder of the goods, which were the subject of the present inquiry, 
and" in Sie**"' "^^re shipped in the September following, and a bill for the amount was drawn 
abaence of A. by Edwards, and accepted by the bankrupt. When the goods arrived. Carter 
requeiited B., "^^ i^ot at home. His clerk, however, vrrote a note to the captain, at the 
**!" ^®''^' '.** wharfinger's, which note the wharfinger had orders from the captain to open, 

for the dispotal and act upon its suggestions. The note was to this effect : — 
of the goods. 

the^clerk wrote " ^"'» — ^^' ^' ^ absent from town. I think you had better land the pipes 

to the captain, at Griffin's wharf, on his account." 

A. being atill "*' 

abnentfiu Kgeit- 

ing that the The goods were landed in pursuance of that note, and entered in the 

feMerbc?anded wharfinger's books, but not in the name of any consignee. The captain, how- 

at the wharf on ever, when called at the trial, stated, that the goods were landed, and by his 

Tbey*were°^ direction, not as a delivery to the bankmpt, but on account of freight and 

accordingly charges ; and the words ** freight and charges," were set opposite to them. 

wharfinger en- Carter became bankrupt on the 8th of October ; on which day, plaintiff gave 

hi'^hrlilk"™ -^h ^^^ wharfinger notice to stop the goods. The jury found a verdict for the 

out the name plaintiff ; the chief baron reserving leave to the defendant's counsel, to move 

nee "b M^'tS" ^^ enter a verdict for them, if the Court should be of opinion, from the facts 

the worda of the case, that the transitus had been determined. 

** freight and 

charges,** set 

opposite to Sir F. Pollock, moved accordingly ; — 

the goods were First, it is contended on behalf of the plaintiff, that the clerk was applied 

lying at the to, to give instructions as to the disposal of the goods, and that he said he 

came insolvent, could not ; and moreover, that the goods were landed at the wharf, on account 

and the con- ^f freight and char&res. No doubt, if either of the above facts had been 
signor stopped ° , ° , r™ i t , i. 

the goods :— proved, the case was at an end. The contrary, however, was the truth ; for 

Snsitus^was^ the clerk did give positive directions that the goods should be landed at the 

notdetermined. wharf on the bankrupt's account : and secondly, no mention of freight or 

the consignor*' charges was made till two or three days after the landing. The contract being 

having received for the delivery of the goods in London, at the price of 7/. 5*. per ton, without 

for part of the^^ any mention of freight, shewed that the freight was included in the price. It 

f^ d '^** "h ' seems to have been altogether an afterthought of the captain, in order to 

back such protect, if possible, the consignor of the goods. Moreover, admitting that 

accepuoce on 

the mtohrency of the consignee before he stopped the goods in transito. 
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the vendor had a right to stop the goods in transitu, still, as a condition pre- 
cedent to his obtaining the absolute possession of them, he was bound to 
tender back Carter's acceptance. In Hodgson v. Loy (a), the Court made it 
a condition, that the consignor should repay the portion of the price which he 
had ahready received, in order to entitle him to the possession of the goods. 
[Parke, B. — ^Without determining whether the stoppage in transitu amounts 
to a rescission of the contract. Clay v. Harrison {h), or only to a revesting of 
a lien, there is no doubt that it has the effect of putting the consignor in the 
situation of an unpaid vendor.] 

Secondly. — Can it be said the transitus continues where a wharf is sub- 
stituted by the consignee for his own warehouse as a place of delivery ? No 
doubt, when a carrier deposits goods at a warehouse, and has afterwards to 
convey them to the house of the consignee, in that case the transitus is not 
determined ; but if the consignor takes possession before it reaches his home, 
then it is at an end. Now the evidence went to shew, that the entry, as to 
" freight and charges," was not made until two or three days after the landing 
of the goods. Apply this test to the case ? Wlio must have paid for the 
warehouse-room? Clearly, Carter. Wyatfs note specifically directs, that 
they shall be landed on Carter's account. The goods were to be delivered in 
the river, and it is plain that Carter, through the agency of Wyatt, made 
Griffin's wharf the place where he received them. 



Exchequer, 



Edwabds 
BiEWEa. 



Lord Abinobr, C. B. — I was of opinion, at the trial, that the goods were 
landed at Griffin's wharf for the captain's accommodation ; and that Wyatfs 
note amounted to nothing more than a doubtful opinion of the writer, as to 
the best coarse to be adopted in the absence of any directions from Carter. 
Besides, the captain stated that he directed the words, *' freight and charges," 
to be placed opposite the entry of the goods in the warehouse-man's book ; 
this shews that he had no intention of delivering them absolutely to the 
bankrupt. 

Parks, B. — If the g^oods were sent at the risk of the consignor, they 
would remain in him until delivery to the consignee. Now it is plain that 
Griffin's wharf was not the place originally intended for the landing of the 
goods ; and is there any circumstance to shew that the consignee has taken 
possession ? I think the clerk's letter cannot amount to that ; I translate it 
thus : — " I cannot act in the absence of my master ; and therefore, I only offer 
advice to the captain." Then what does the captain do ? He makes an entry 
to his lien for freight ; and, therefore, enters the goods in blank, adding the 
words, "for freight and charges." I think it impossible to say, that the 
transitus is ended thereby. As to the acceptance of the bill, Feise v. Wray (c) 
shews that the only effect of the delivery of a bill is, to diminish the vendor's 
lien pro tanto, if the bill is paid, but not to divest the vendor's right to stop 
in transitu. 



BoLLAMD, B., and Gurnbt, B., concurred. 



Rule refused. 



(dS 7 T. R. 440. 

{b) 10 B. It Cr. 99 ; and vid« Stephens 
Y. miAinton, 2 B. & Adol. 320. 



(c) 3 East, 93. 
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Ex^qucr. LaNORIDGK V. LeVI. 

of 'the* n***ff C^^^' '^® declaration stated, that whereas one George Langridge, the 
purchased a ' father of the plaintiff, theretofore, to wit, on the first day of 'Jvne, in the 
ff "hV defen-**'* ^^^ °^ ^^^ ^^^ ^^^ thousand eight hundred and thirty-three, at the request 
dant, and of the defendant, bargained with him to buy of him a certain gun, to wit, for 
time, thaUc ^^ ^® °^ himself and his sons, at and for a certain price or simi of money, to 
purchased it wit, the sum of twenty-four pounds ; and the defendant then, by falsely and 
himiielf a^d^his fraudulently warranting the said gun to have been made by Nock, and to be a 
■®""' Tlie good, safe, and secure gun, then sold the said gun to the said George Lang^ 
ranted and re-' ridge, for the use of himself and his sons, for the sum of twenty- four pounds 
fhr*"^ ***** *^®" P^^^ ^y ^^^ **^^ George Langridge to the defendant for the same; whereas, 
made by N., in truth and in fact, the defendant was guilty of a great breach of duty and of 
Mfc B^nd^secur' ^^^ ^^ deceitful negligence and improper conduct, in this, that the said 
gun. The gun, at the time of the said warranty and sale, was not made by Nock, nor was 
the Jnn,' which ^^ ^ good, safe, and secure gun, but, on the contrary thereof, was made and 
exploded, and constructed by a maker very inferior as a gun-maker to Nock, and was then 
arm. In case ^''^^ ^'^ ^ times a very bad, unsafe, ill-manufactured, and dangerous gun, and 
th' ^j'*,'"-'".''^' wholly unsound and of very inferior materials ; of all which premises the de- 
averred the fendant, at the time of the making of the said warranty and of the said sale, 
the'defendant ^^^ ^^ knowledge and notice; and the plaintiff in fact says, that he. knowing 
and denied tliat and confiding in the said warranty, did use and employ the said gun, which, 

ma^byl?? or ^"^ ^^^ ^^® **^^ warranty, he would not have done; and that afterwards, to 

that it was a wit, on the 10th day of December, a. d. 1835, the said gun, then being in the 

■eeure'gun * of ^^^^ ^^d use of the said plaintiff, by reason and wholly in consequence of the 

all which the weak, dangerous, and insufficient and unworkmanlike manufacture, construe* 

notice, &c tion, and material thereof, then, and whilst the said gun was so in use by the 

avtTred^th* h ^^^^ plaintiff, burst and exploded, became shattered and went to pieces, 

the plaintiff whereby and by reason whereof the said plaintiff was greatly cut, torn, 

knowing and bounded, lacerated, and otherwise hurt, maimed, and damaged, and became 

confiding in sick, sore, lamed, and disordered, and so remained for a long space of time, to 

the defJndlmt/ ^^*' fr°™ thence continually hitherto, during all which said time the plaintiff 

The defendant suffered and underwent great pain of body; and afterwards, to wit, on the day 

guilty, and ^^^ Y^^^ ^^^ aforesaid, wholly by means of the premises, breach of duty, and 

Si*° If "\^**ii iniproper conduct of the defendant, lost and is for ever deprived of the use of 

made iherepre- ^^^ hand; and thereby hath been, and still is, and for ever will be, hindered 

or°S'\**?h **^' "^^ prevented from transacting and attending to his necessary and lawful 

was unsafe, Slc, affairs, and from the power of obtaining his livelihood, as he otherwise might 

infffounda ^' and could and would have done; and hath lost and been deprived of, and from 

verdict for the thence henceforth for ever will lose and be deprived of, divers great gains and 

the issues**" profits and advantages, which he might and otherwise would have derived and 

Held, on mo- acquired, but for the premises aforesaid, to wit, by following the trade and 
tion to enter a -u • r ^ ^ 

nonsuit for busmess of a stay-maker. 

want of privity To this the defendant pleaded, 1st, the ereneral issue; 2dly, that he did not 

between plam- ^ , . , , , , -^r . • , , i- j 

tiff and defen. warrant the said gun to be made by Nock, and to be a safe and secure gun, in 

dant, that the manner and form, Ac. ; 3dly, that the ffun was not a bad, unsafe, ill-manufac- 
action was »»/» & •• 

maintainable, tured, and dangerous gun. and wholly unsound and of very inferior materials; 
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4thly, that the said gun did not, by reason and in consequence of the weak» 
&c., manufiEU^ture. &c., burst, &c., in manner and form. 

Replication to all the pleas. Similiter, 

At the trial, before Alderson, B., at the last summer assizes for Bristol, it 
appeared that the father of the defendant purchased the gun in the declaration 
mentioned, stating that he wanted the gun for the use of himself and his sons. 
The defendant offered him the gun in question, statmg that it was made by 
Nock, and warranting it to be of a very superior quality. Thereupon the 
plaintiff's father purchased the gun for twenty-four pounds. On the 10th 
of December, in the year 1835, the plaintiff, who is second son of the purchaser 
of the gun, went out shooting with it, when the gun burst, and shattered his 
band in such a manner as to render amputation necessary. For this injury the 
plaintiff brought this action, and recovered 400/. Erie, in the course of 
Micheaimas Term, obtained a rule to enter a nonsuit, on the ground that no 
sufficient cause of action appeared on the declaration, and that there was no 
privity between the plaintiff and deiendant. Cause was now shewn, in Hilary 
Term, by 



Exchequer, 



Lavoridoe 

V, 

Levi. 



BompoM, Seijt., and Ball, — ^This is an action for a tort. It is framed on 
the authority given by the Statute of Westminster to frame writs in consimUi 
cas^, and the general principle embodied is, that, in the law of England, there 
can be no wrong without a remedy. The question here wDl be, does there 
appear on this declaration a sufficient cause of action ? If so, even supposing 
It to be stated in an informal manner, it is no objection after verdict. A con- 
tract was made with the father for a gun for the use of himself and his sons. 
The bargain having been with the father, the plaintiff could not succeed in an 
action on the contract ; the action on the case was invented to supply such a 
deficiency. It is averred in the declaration, that, at the time of the sale, the 
defendant knew it was an insecure gun. It would be hard if a father were to 
buy a gun for the use of his son which the vendor knew to be bad at the time 
of the sale, and that the son could not have an action if he suffered an injury. 
The novelty of this action is no reason against its being brought. The same 
objection was stated in Chapman v. Pickersgill(a), and in Ashby v. White (b). 
Its novelty brings it within the scope of the action on the case. [Parke, B. — 
The question you will have to argue is, whether, if defendant, knowing the 
gun to be unsafe, sold it to another person for the use of the plaintiff, the 
latter could not maintain an action if injury followed.] The proposition we 
rely upon is, that whenever a duty is imposed by law on a defendant, and by 
a breach of such duty an injury ensues, the party injured has a right to re- 
cover. This duty may be twofold; — either arising out of a contract, or as im- 
posed by law. If this duty arises out of a contract with a third party, it does 
not follow that an action on the case will not lie. In the case of Mast v. Chod- 
«o;i(c), although the declaration set forth a contract for the enjoyment by the plain- 
tiff of an easement on certain premises of defendant, still it was held that case 
would lie against the defendant for obstructing the plaintiff in the enjoyment of 
such right. So in the case of Everard v. Hopkins (d) , which was a case of a master 
contracting with a surgeon to attend his servant, (a case exceedingly analogous 



(a) 2Wil8. 145. 
(6) 2 Ld. Ray. 938. 



(c) 3 Wils. 348. 
(<0 2 BuU. 332. 
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to the present,) it was held, that the servant, notwithstanding the contract of 
the master, might maintain an action on the case againt the surgeon for bad 
treatment: and in Pippin and wifew. Sheppard(e), the same principle pre- 
vailed. Why, then, in the present case, shall the son have no remedy ? The 
father can only recover on the breach of contract, and nominal damages for 
loss of service. So in Viner's Abridgment, Case, tit. Deceit (O. b,) this case 
is put: — *' If I deliver my horse to a smith to shoe, and he deliver him to ano- 
ther smith, who pricks him, I may have action on the case against him, though 
I did not deliver the horse to him." 

If this action is not maintainable, where is the remedy in the innumerable 
cases of minors who suffer injury arising out of contracts with parents or 
gaardians? 

Put the case of a sale of unwholesome food, where one person buys and ano- 
ther is injured. In Brotherton v. Wood (/), which was case for an injury to 
the plaintifis by reason of negligent driving and the overturning of the defen- 
dant's coach, it was not questioned; and that form of action was correct, 
although there had been a contract between the plaintiffs and defendant. 

Where a party undertakes to furnish that which, by his negligence, may 
prove injurious, he is bound to take care, otherwise he will be liable where 
damage ensues; and this is included in the broader principle, that where the 
common law imposes a duty, the party on whom it is imposed is liable for a 
breach of it. Thus in the case of a party keeping dangerous animals, and 
placing them m a situation where a third party is injured, an action of course 
will lie. In the case of Dixon v. Bell(g), where a defendant, being possessed 
of a loaded gun, sent a young girl to fetch it, with directions to take the 
priming out, which was accordingly done, and a damage accrued to the plain- 
tiff's son in consequence of the girl's presenting the gun at him, and drawing 
the trigger, when the gun went off; it was held defendant was liable in an 
action on the case. 

Now, in the present case, how can the fraudulent contract with the father 
take away the son's right of action ? If a man sells a dog, which he knows to 
be fierce, and warrants as quiet, and a child is bitten by it, can it be said that 
he is less liable than if he had kept the dog himself, and the child had suflered 
while the dog was in his possession? Will his responsibility be less because 
he sells it with a warranty of quietness.^ The case of the present defendant is 
a parallel one. If an apothecary delivers oxalic acid to a parent instead of 
salts, and a child takes it, and is injured, will not the child have an action? 
In the case of WUliama v. East India Company (h), the principle we ooatend 
for is upheld. 

If, then, the law imposes a g^eral responsibility upon persons dealing in 
dangerous commodities, still more will it do so when fraud forms an ii^redient 
in. their dealing. 

Now as to the second question, viz. the form of the declaration. It is 
averred that the defendant knew the purpose for which the gun was pur- 
chased. [Alderson, B. — ^Would it have made any difference if a party alto- 
gether a stranger had been injured?] I think the principle would extend even 
so &r. In the present case, however, the defendant knew that the plaintif 
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was to use the gun. The declaration states that it was delivered for the son Egehequer, 
to use; 80 that, although there was no privity of contract between the plain- 
tiff and defendant, still there was a privity of duty. Enough appears after 
verdict to shew that the defendant is liable. It is positively averred, that by Ltvu 
means of the breach of duty the accident happened. The case, in a word, 
comes shortly to this : we have suffered an injury ; the proper remedy is an 
action on the case, if we are at all entitled to recover : primd facie, we are so 
entitled; and it is for the defendant to shew we are not. It is no answer to 
say that there are few precedents. This is answered by the case of Mast v. 
Goodstm, 

Erie and Butt, cotttrd, — It is conceded that there is no precedent for the 
present action. It will be for the Court to say if there is any law by which 
the plaintiff is entitled to recover. The declaration states that the father pur- 
chased it, to wit, for himself and his sons. This being under a videlicet, is not 
a statement of any positive contract with the son, and is, therefore, immaterial. 
Every case of a contract includes the purchaser and his assigns: does this 
(Teate a privity in respect of these assigns ? All that is stated on the declara- 
tion is that the plaintiff used the gun. Now there was no obligation on the 
plaintiff to use the gun, neither does the declaration aver that he had any ne- 
cessity to use it, or that he used it on a lawful occasion. For aught that ap- 
pears, the plaintiff, having heard that there had been a warranty by the defen- 
dant, had, without his father's consent, taken the gun from a place of safe 
custody in which it had been placed by his father. If, therefore, up to this 
point, there was no breach of duty by the defendant, the special damage 
cannot be used to shew a breach of duty. The Court is called upon to infer, 
from the facts stated, a breach of public or private duty. Moreover, it is said, 
for every injury the law provides a remedy. How many misfortunes are there 
constantly occurring, for which no remedy could be applied by law. The pro- 
position, more correctly stated, amounts to this, that for every injury result- 
ing from the breach of a public or private duty, the law provides a remedy. 
It is material, therefore, to see if this declaration discloses a breach of public 
or private duty. Undoubtedly the law is, that where a party puts in motion 
an instniment immediately dangerous, and injury results therefrom, there is 
a puUic breach of duty. Now supposing, in the present case, the warranty 
to be out of the question, and a mere delivery by the vendor to the father, 
with a knowledge of the unsafeness of the gun, there is no authority to shew 
that snch sale is a breach of public duty. The warranty to the father is only 
a representation ; and there is nothing to shew that the gun was loaded when 
delivered to the father. All the cases cited at the other side contain this ma- 
terial ingredient, viz. that the instrument, at the time of the delivery, was 
actually dangerous ; and this allegation has particular stress laid upon it in 
the judgments. So in the case of Ilott v. Wilke$(i) and Bird v. Holbrook(k), 
the infltmments were placed loaded in a public situation. So as to mischiev- 
ous animals : the animals must be placed in a situation likely to injure the 
public, and an injury to the public must ensue; added to which is, that such 
animals are nec e ssa ri ly dangerous. To instance, however, cases depending on 
a contract, let us suppose a chain cable sold by A. to B. for the use of a ship : 

(i;) 8 B. ik Aid. 906. (k) 4 Bing^ 628. 
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Exchequer, a storm arises, the cable is let go, and parts the ship, the strain being too great 
Lavoridoe ^^^ ^^' ^^^ u^juiy ensues to the captain and crew in consequence: can it be said 
V. that these latter could maintain an action on the case against the vendor? So 

where the owner of a horse, knowing it to be unruly, sells it with a warranty 
of quietness to a person, who lends it to a friend, who puts several other per- 
sons into a carriage, and drives it, and the carriage is overturned, and the 
persons injured in consequence ; can it be said that the seller would be liable 
to each of these persons? The well-known distinction in all the cases is, 
whether the instrument or animals become immediately dangerous or destruc- 
tive by the act of the defendant, or whether they require some other act done 
to them in order to make them so. The well-known case of Scott v. Shep- 
herd (/) is in point, as there the final injury resulted to the plaintiff by reason 
of the impulse originally given by the defendant to the squib when actually 
lighting. There is a known head in Com. Dig. — ^Action on the Case for Neg- 
ligence ; (A. b.) " In keeping his fire;" this results from the immediate ten- 
dency in fire to cause destruction. The case of Toumaend v. Wathen(m), 
cited by one of my learned friends, stands altogether on a different ground. 
[Parkct B. — Quite.] Suppose the maker of steam-boilers sells one which 
is insufficient, and it bursts and injures adjoining premises, could an action be 
maintained, by the party injured, against the seUer ? The case of WUte v. 
Hauge{n) has something of this nature; there an injury happened to pre- 
mises adjoining those on which A. was employed in erecting a steam-boiler ; 
and he in person and by his servant was superintending the erection ; and he 
was held liable in an action at the suit of C, but that was on account of his 
personal management of the engine having been found as a fact by the jury; 
but it was there intimated that, in the absence of proof of such a fetct, he 
would not be primarily liable. The representation made by the defendant to 
the father, is not such as a stranger ought to have relied upon; there is no 
privity or proximity between the plaintiff and defendant in the present case. 
[Parke, B. — Suppose a representation be made to one party for the purpose of 
being communicated to another; (and that thb was to be collected from the 
declaration,) will not the party to whom the communication is so made be en- 
titled to bring an action in case of injury ?] There is no statement in the de- 
claration, that the representation was ever made by the father to the plaintiff, or 
that the father was an intermediate agent between the plaintiff and defendant, so 
as to bind the defendant by such a representation. The father merely stated that 
he wanted it for himself and his sons ; it does not follow from this that the 
representation is made to, or the contract with, each of the parties; in the 
absence of any positive statement in the declaration of such representation 
having been made directly to the plaintiff, it would be carrying the cases too 
far to hold the defendant liable. The Courts have held, in several caaes, that 
the representation must be direct. Scott v. Lara (o) . So in Ward v. Weak$(pi, 
which was an action for slander with an allegation of special damage to 
plaintiff by reason of words spoken by the defendant ; it was held insufficient 
in the plaintiff, in order to support the action, to prove that the defendant had 
spoken them to a third party, and that the special damage resulted from such 
third party having repeated them as the news of the defendant. So also in 

(/) 3 Wils. 403. (o) Peake, 225. 
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Vtearg j. WUcoek9 (g). In all the cases relied upon at the other side there 
was a direct misfeasance on the part of the defendant to the plaintiff; and in 
those which are founded in contract a direct pnvity between the plaintiff and 
defendant ; and that distingoishes all these cases from the present. 

Cur, adv, vult. 
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The judgment was delirered in this term, by — 

Paekx, B.— It is clear that this action cannot be supported upon the war- 
ranty as a contract, for there is no privity, in that respect, between the plain- 
tiff and the defendant. The father was the contracting party with the 
defendant, and can alone sue upon that contract for the breach of it. The 
question then is, whether enough is stated on this record, to entitle the plain* 
tiff to sue, though not on the contract ; and we are of opinion that there is, 
and that the action can be supported. We are not prepared to rest the case 
upon one of the grounds on which the learned counsel for the plaintiff sought 
to support his right of action, namely, that whenever a duty is imposed upon 
a person by contract or otherwise, and that duty is violated, any one who is 
injured by the violation of it may have a remedy against the wrong-doer ; 
we think this action may be supported, without laying down a principle which 
would lead to that indefinite extent of liabiUty so strongly put in the course of 
the argument on the part of the defendant, and we should pause before we 
made a precedent by our decision, which would be an authority for an action 
against ^e vendors, even if such instruments and articles as are dangerous 
in themselves, at the suit of any person whatsoever into whose hands they might 
happen to pass, and who should be injured thereby. We do not feel it neces- 
sary to go to that length, and our judgment proceeds upon another ground. 
If the instrument in question, which is not of itself dangerous, but which 
requires an act to be done, that is, to be loaded, in order to make it so, had 
been simply delivered by the defendant without any contract or representation 
on his part, to the plaintiff, no action would have been maintainable for any 
subsequent damage which the plaintiff might have sustained by the use of it. 
But if it had been delivered by the defendant to the plaintiff for the purpose 
of being so used by him, with an accompanying representation to him that 
he might safely so use it, and that representation had been false to the defen- 
dant's knowledge, and the plaintiff had acted upon the faith of its being true, 
and had received damage thereby, then there is no question but that an action 
would have lain, upon the principle of a numerous class of cases, of which the lead- 
ing one is that of Pa$ley v. Freeman (r), which principle is, that a mere naked 
fidsehood is not enough to give a right of action, but it must be a falsehood 
told wi^ an intention that it should be acted upon by the party injured, and 
that act must produce damage to him. If, instead of bemg delivered to the 
plaintiff immediately, the instrument had been placed in the hands of a third 
person for the purpose of being delivered to, and then used by, the plaintiff, the 
like false representation being knowingly made to the intermediate person, to 
be communicated by him, and the plaintiff had acted upon it, there can be no 
doubt but that the principle would equally apply, and the plaintiff would have 
had his remedy for the defect ; nor could it make any difference, that the 
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third person also was intended by the defendant to be deceived; nor does there 
seem to be any substantial distinction, if the instrument be delivered in order 
to be so used by the plaintiff, though it does not appear that the defendant 
intended the false representation itself to be communicated to him. There is 
a false representation made by the defendant, with a view that the plaintiff 
should use the instrument in a dangerous way ; and unless the representation 
had been made, the dangerous act could never have been done. If this view 
of the law be correct, there is no doubt but that the facts which upon this 
record must be taken to have been found by the jury, bring this case within 
the principle of those referred to. The defendant has knowingly sold the gun 
to the father, for the purpose of being used by the plaintiff, by loading and 
discharging it ; and has knowingly made a false warranty that this might be 
safely done in order to effect the sale ; and the plaintiff on the faith of that 
warranty, and believing it to be true, (for this is the meaning of the term 
confiding,) used the gun, and thereby sustained the damage which is the 
subject of this complaint. The warranty between these parties has not the 
effect of a contract ; it is no more than a representation, but it is no less. 
The delivery of the gun to the father is not indeed averred, but it is stated 
that, by the act of the defendant, the property was transferred to the £ather 
in order that the son might use it, and we must intend that the plaintiff took 
the g^, with the father's consent, either from his possession, or the defen- 
dant's; for we are to presume, that the plaintiff acted lawfully, and was not 
a trespasser, unless the contrary appears. We, therefore, think, that as there 
is fraud, and damage the result of that fraud, not from an act remote and 
consequential, but one contemplated by the defendant at the time as one of 
its results, the party guilty of the fraud is responsible to the party injured. 
We do not decide whether this action would have been maintainable, if the 
plaintiff had not known of and acted upon the false representation, niv 
whether the defendant would have been responsible to a person, not within 
the defendant's contemplation at the time of the sale, to whom the gun might 
have been sold or handed over ; we decide, that he is responsible in this case, 
for the consequences of his fraud, whilst the instrument was in the possession 
of a person to whom his representation was either directly or indirectly com- 
municated, and for whose use he knew it was purchased. 
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"DAINES moved for judgment against the casual ejector. The service of 
the declaration was on a female servant of the tenant in possession on 
the premises, and he contended this was sufficient. 

Aldsrson, B. — It has repeatedly been stated that the service most either 
be on the tenant himself or on his wife when residing with him ; or if the 
service be on any other person, then there must be an acknowledgment by 
the tenant that the declaration came to his hands before the term. 

Rule refused. 
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Bolton^ Assignee of Thoroughgood^ an Insolvent, 

V. Sherman. Emchrqmer. 



'T'ROVER for ten horses and ten sets of harness, the property of the in- Trofer by the 

solvent. Pletu — ^first, not flruilty; secondly, that the plaintiff was not *"»«["«« of an 
JO -,. ,«. ,.j, 1 inwlvent to re- 

possessed, &c. as of his own proper goods, &c. as assignee ; thirdly, as to the cover ten horses 

conversion of the horses and harness in the declaration mentioned, that before hJ^^'pij^^ 

the said Thorougkgood petitioned for his discharge, the defendant sold and Unotfniiltj; 

delivered divers horses and certain harness, being the same in the declaration, ^^^ not^V" 

for the sum of 150/. upon certain terms, viz., that the defendant should and ^"ilj poMeteed 

mi^t, mtil the price of the same should be fully paid, take into his possession that before the* 

the said horses and harness as a security for so much of the fine as should '""o^v^nt peti. 

.... - ., 1 i. 1 * ^. tionrd for his 

remain unpaid, and retam the same until payment thereof ; that at the time discharKe, de. 

of the conversion, 22/. 1 It. 3rf. of the price remained, and still remains due ; ^|jj*hini*fi^e 
and that after the plaintiff became possessed as assignee, the defendant took horaes and five 
the horses and harness, and retained the same as a security, &c. as he law- ^n^\na those^n' 
folly might. the declaration) 

Replicatian and new assignment to the third plea — ^that the plaintiff issued ^J^ agreement 
his writ for the conversion of other and different horses and harness from t^*' "« might 
those in the introductory part of the said plea mentioned. until the prica 

Piea to the new assignment— not guilty. J]^*JJ, ind^rSufn 

The cause was tried before Lord Abinger, C. B., at the Middlesex sittings the Mmeaa a 
after Mtekaebnas Term; and at the trial it appeared, that the insolvent |U^"hcdmroV 
Thortmghgood undertook in November, 1835, to horse a coach of the de- the gupposcd 
fendant one stage on the Canierlmry road. Five horses were, by defen- igJ.'wM^un- 
dant's order, delivered to the insolvent, and he horsed the coach accord- paid; and that 
iogly. Three of the five having died, the insolvent purchased three others, waa'poaieaied. 
On the 27th of May, 1836, the insolvent was committed to prison, and shortly &c-» the defen- 
after petitioned the Insolvent Debtors' Court. On the same 27th of May, in honei and bar- 
ooDseqaence of a written order from the insolvent, the five horses and harness "JU",!'***^*^* 
for which the present action was brought, were delivered to the defendant : agreement, 
these five were worth 100/. It was objected, at the trial, that under the new J^^^^"^^!^ 
assignment the plaintiff was not entitled to recover, unless he could shew that conversion. 
the defendant had got possession of more than the five horses and harness in new.aMigned to 
the third plea mentioned ; and, secondly, that there was no evidence that the ^j^*" P'^*^ ^*^ 
plaintiff was ever possessed of them as assignee. The lord chief baron gave brought for the 

leave to the defendant to move to enter a nonsuit, if the Court should be of J**"^'^***'"-.®!:*. 

^* other and dif. 

ftrfnt " honea 
and hameas to thoee in the plea. To this defendant pleaded not guilty. Held, that the plaintiff 
waa entitled, under thin new aaiignment. to shew that three of jfvc horiea aeizcd by tlie defen- 
dant were not within the agreement lUted in the plea. 

The ineolvent honed a coach one stage for the oefendant, and the latter had delivered to him 
five horaea for the u»e of the coach. Three of the hones died, and the insolvent bought three 
othen in their stead. On the day the insolvent went to prison, he sent an order directing the 
delivery of the five to the defendant, who accordingly took possession of them, and refused to 
deliver them to the plaintiff as asaignee of the insolrent. The five aere worth 100/., and any two 
were worth 30/. The assignee brought trover to recover the three hones which had been pur. 
chased by the insolvent ; the defendant pleaded an Hgreement under which he waa entitled to 
uke and retain the five hones sold by htm to the insolvent, at any tin)e, until the price waa 
fully paid, and alleged that 22/. 10«. waa still due i^Held^ that there was no evidence that the 
inaolvent had transferred the property in the three horses which he himself had bought, to the 
defendant. 

/reU,alao, that if he had so transferred them, there was sufficient primCk ficic evidence of 
Toluntarioesi in the transfer within the 7 Geo. 4, c. 57) s. 82. 
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opinion that, under the new assignment, the plaintifi' was not entitled to recover 
the three horses purchased hy the insolvent ; and direcrted the jury that the 
question for them was, whether there was a voluntary transfer in contem- 
plation of taking the henefit of the Insolvent Act, intimating that in his opi- 
nion the evidence offered hy the plaintiff was sufficient. The jury found for 
the plaintiff for the value of the three horses. 

In Hilary Term, Bcmpas, Seijt., moved. — There wa« only evidence of one 
conversion ; th^ new assignment of course means a different conversion from 
that alleged in the plea. The question will he, therefore, can the plaintiff, 
under the circumstances of this case, new assign where there is such a justi- 
fication of the conversion put upon the reoord. In the present instance the 
new assignment is clearly unnecessary : if the plaintiff, instead of new assign- 
ing, had taken issue on the plea, he would have heen entitied to recover upon 
proof that there were some of the horses which were not covered hy the 
justification. The case of Oakley v. Davis (a) is quite in point. In that case, 
which was trespass for an assault and false imprisonment, the defendant 
having justified the assault and imprisoment under a writ sued out hy him as 
attorney for J. M. against the plaintiff, indorsed for hail for 100/., which was 
delivered to the sheriff, who hy virtue thereof arrested and detained the plaintiff. 
The Court ruled that the plaintiff (instead of traversing the plea, as he ought to 
have done if the arrest were irregularly made hy the sheriff's officer, without a 
sufficient warrant from the sheriff,) having new assigned that the trespass 
complained of was upon another and different occasion than that stated in the 
plea; and after the supposed arrest therein mentioned, the defendant, on 
proof of the facts as before stated, was entitled to a verdict. \Parke, B. — ^In 
that case the plaintiff was bound to prove an arrest different from that jus- 
tified ; but under this new assignment, it will be sufficient if he prove that 
there were horses seized not protected by the alleged right of lien.] In the 
case of Barnes v. Hunt (fi), where to a declaration for several trespasses to 
plaintiff's land, on divers days, the defendant justified under a license from 
the plaintiff on the said several days, and the plaintiff replied de injurid; it was 
held, that evidence of a license which covered some, but not all, of the tres- 
passes proved, within the period laid in the declaration, did not sustain the 
justification upon the issue taken by the replication ; so here, if the plaintiff 
had taken issue on one plea of justification, and we had not proved that sll 
the five horses were covered by the lien, the plaintiff would have recovered 
for such as were not so covered. Suppose an action for ten horses sold and 
delivered; plea — payment; and the plaintiff new assigns; at the trial he 
proves the sale of ten horses, and no more. Would not the defendant be en- 
titied to a verdict ? The very definition of a new assignment shews that t 
party resorting to it must prove " other and different " matters from those 
justified by the plea. Put the case of an assault, and plea of son assault dt- 
mesne with a new assignment, must not the plaintiff prove two assaults to 
entitle him to recover ? In fact, otherwise it would be a hardship on the de- 
fendant, as this mode of pleading throws hira off his guard ; for as it admits 
the terms of his justification, it prevents him from bringing witnesses to prove 
it at the trial. [Lord Abinger, C. B. — ^You say that if the action bad be«i 
brought for the conversion of ten horses, and the defendant had pleaded t 



(a) 16 East, 82. 



(b) 11 East, 451. 
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right of lien, and the plaintiff had new assigned, he would have been bound to 
prove that there was at least omt horse more converted, in order to entitle the 
plaintiff to recover.] Precisely so ; but if he had traversed the justification 
instead of new assigning, then he might have recovered pro tanto for as many 
as the justification did not embrace. [Parke, B. — Suppose there had been a 
replication de injurid, you admit that the plaintiff might have recovered the 
horses not included in the lien ; what prevents him from doing the same 
under the new assigment ? As in Barnes v. Hunt, if instead of replying de 
injurid the plaintiff had new assigned, is there a doubt that he might not have 
proved trespasses to which the license did not apply ?] There is a doubt ; for 
the plaintiff throws out of consideration all that is justified by the plea, and in 
the language of his new assignment having admitted the correctness of the 
justification, goes for " another and different conversion." [Parke, B. — All 
he admits is 9ome conversion."] 

On the second point the Court granted a rule ; but after time taken to con- 
sider, they refused it on the point above argued ; Parke, B. obsenung that the 
new assignment was merely an informal denial of the plea. 

Kelly, Godson, and Lee, shewed cause in this term. — There is no evidence 
of any antecedent contract between the insolvent and the defendant ; even if 
there had been any such evidence as to two of the horses, it clearly did not 
afiect the other three, which were purchased by the insolvent from strangers 
to the defendant, in lieu of those that died. The only question then left is, is 
there not evidence of a voluntary transfer in contemplation of insolvency, 
within the 7 Geo. 4, c. 57, s. 32. Admitting that it lies on the assignees to 
prove this. Doe v. GiUett (c), is there not a sufilicient amount of evidence here ? 
The transfer is made without any proof of pressure on the part of the de- 
fendant ; and is made as the time he goes to prison with a view to taking the 
benefit of the Insolvent Act. The debt due to the defendant by the insolvent 
is 22/. 1 1«. 3if. ; the property transferred is nearly of five times the value. 

BoH^aSg Seijt., and Peacock, contrH, — ^It Lb plain that the insolvent was at 
one period indebted to the defendant for five horses, and that the defendant 
believed he had a lien for the five. Now the delivery to this defendant of the 
6ve horses, was evidence to g^ to the jury of a delivery to him in satisfaction 
of an antecedent debt. The learned judge never left it to the jury whether 
the defendant had a claim upon the insolvent ; the only question submitted to 
them was, whether this was a voluntary transfer. This was put to them in 
a manner which would lead them to infer that the defendant was bound to 
prove a pressure, whereas, in point of law, that lies upon the assignee. Here 
the whole evidence of voluntary preference was the order signed by the in- 
solvent, that of itself was not sufficient to shew the absence of pressure; more- 
Cfwer, it did not appear that the insolvent went to prison voluntarily. At all 
events, the plaintiff might have called the foreman of the defendant (who 
poaaessed in the first instance Thoroughgood'% order,) to explain the circum- 
stances under which it was given. 

Lord Abinobr, C. B. — ^This rule must be discharged ; and I cannot avoid 
itmarking that the whole of the controversy has arisen from that which waa 

(c) 1 Tyr. * G. 114 ; 2 C. M. & R. 670, S. C. 
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never intended to produce such a consequence ; namely, the new forms of 
pleading. Under the old plea of the general issue, the case, I presume, would 
have taken some such course as this : — ^The plaintiff hrings his action to 
recover five horses : the defendant contends that the horses were delivered to 
him as a pledge, for the price of five horses bought of him by the insolvent 
six months before, and which it is admitted were paid for except 22/. 1 6«. 
The plaintiff would reply that two of the horses are worth more than that, and 
therefore three never could have been deUvered as such security ; and those 
are the horses he goes for. The new form of pleading has caused the per- 
plexity ; it is said you have no right to look at the admission contained in one 
plea, in order to support another ; that is true : but though a counsel is not 
bound to admit a fact, yet if an admission be made for a certain purpose, it 
may be taken for granted altogether. Here, then, was no occasion for the 
defendant to have given any evidence of the pledge of the five horses, for the 
matters alleged in the third plea are admitted ; the plaintiff sa3rs, " I am not 
going for the original five horses, but for three others. The question then 
arises upon the first and second pleas, whether there is sufficient evidence to 
shew that these horses were delivered in satisfaction of a debt, or by way of 
lien. No evidence is given of the existence of any hen except as to the 
original five horses ; nor is there any suggestion of a debt except upon the 
orignal contract, and which debt is admitted to be reduced to 22/. Taking 
the whole of the circumstances together, it appears to me there is no evidence 
from which the jury could infer any intention on the part of the insolvent to 
change the property in the three horses. If there had been any proof that 
the insolvent was indebted to the defendant to the amount of 100/. or 150/., 
then the question would have arisen as to whether the transfer was intended 
to satisfy that debt ; but there was no evidence of any debt except that referred 
to in the third plea ; and it is plain, that although the insolvent might have 
meant to send the two horses, in pursuance of his contract to return them if 
he did not pay for them ; yet he could never have intended to change the 
property in the other three. But I am not prepared to say that the case is 
entirely denuded of all evidence of voluntariness. What pretence could the de- 
fendant have to ask for the five horses as a pledge for a debt of 22/. only. 
No doubt it is incumbent on the assignee to give evidence of the voluntariness, 
but I think from the circumstances of this case there was sufficient to go to 
the jury. Here is the delivery of three horses by a man just gone to prison, 
and who clearly intended to petition the Insolvent Court for his discharge ; 
and a delivery to a creditor from whom he could not apprehend any personal 
danger, and who was not hkely to make any claim to the property. These 
were circumstances from which the jury might infer that the transfer was 
voluntary. 



Parks, B. — I am also of opinion, that the rule should be discharged; 
although I certainly felt some doubt, whether, if the case could have been 
disposed of on the first ground, there ought not to have been a new trial ; 
and I am by no means satisfied, that there was not some evidence of a transfer 
of the property either out and out, or by way of hen. But the case went to 
the jury upon a different ground, viz : — assuming that there was a debt, and 
assuming a transfer of the property, still that the assignee is entitled to 
recover, because the transfer was voluntary. I have heard nothing to induce 
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me to believe, that the eumislng up of the learned judge was not correct. He Exchequer. 
did not say that the onus of proof was not on the plaintiff, but that no more ^^^^ 
evidence was necessary to be given than had been given ; and in that I concur. 
There is no question upon the law ; supposing this to be a transfer of the 
property> it is taken out of the insolvent, unless the assignee can bring himself 
within the 32nd section of the Insolvent Act. The question then is, whether 
there was primd facte evidence of the transfer being voluntary. The assignee 
might have g^ven further evidence ; he might have called the foreman to shew 
how he became possessed of the order, but he was not bound to do so ; he 
laid before the jury, such circumstances as might reasonably induce them to 
draw the inference, that the act of the delivery of the horses, proceeded from 
the insolvent himself, and not from the pressure or demand of the defendant. 
The plain fact is, that this transfer must have been made for the purpose of 
satisfying a debt of 22/. only ; and it is very unlikely, that any person would 
agree to give horses of the value of 100/., as a security for so small a debt. 
That looks as if the delivery were for some fraudulent purpose. Again, the 
transfer is made on the very day on which the insolvent went to prison, 
when he could have no advantage from delivering up the horses. These cir- 
cumstances appear to me sufficient on the part of the plaintiff, to satisfy the 
burden which the law has cast upon him, of shewing the transfer to be 
voluntary. I can find no fault with that part of my learned brother's charge, 
m which he states, that less cogent proof was necessary than in the case of 
bankruptcy ; because here, the transfer being made at the commencement of 
the imprisonment, it was not necessary that the party should have made it in 
contemplation of taking the benefit of the Insolvent Act, but only that it should 
be shewn to be voluntary. 

Aldbrson, B. — I am of the same opinion. The only evidence of the 
transfer of the property is a note, given by the insolvent to his servant, to 
deliver the five horses to the defendant. The question is, whether that order 
is sufficient to raise any reasonable presumption of a transfer of the property 
or the giving a lien. By looking at the circumstances of the case, we find 
that five hones were bought of the defendant by the insolvent, and used by 
him as his property, and that the residue of the debt due to the defendant wus 
only 22/. ; the five horses were proved to be worth 100/., and any two of them 
of the value of 30/. ; and that only two of these horses Were originally deli- 
vered by the defendant to the insolvent. From these facts I should infer, that 
if the horses were to be re- delivered in consequence of any arrangement re- 
specting the payment of the price, it might be reasonable that two of the 
original five would be delivered, and that the delivering of the other three 
would have no reference to such bargain. There is no reasonable evidence of 
any transfer of the property as to the three horses, which must have been 
delivered for the purpose of being held by the defendant for the use of the 
insolvent until after he came out of prison, or on some such understanding. 
Then, as to the second point, there was abundant evidence upon which the jury 
might have found that the transfer was voluntary as respects the three horses. 

Gurnet, B« concurred. Rule discharged. 

▼OL. III. L 
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William Stone, Executor of Benjamin Rogers^ 

Exehegncr, 

V. Sarah Rogers, Executrix of George Rogers. 



A. ^eed with "T^EBT by the executor of one Benjamin Rogers, deceased, against the de- 
ten agreement, defendant, executrix of George Rogers, deceased. The declaration con- 
that B. should tained two counts ; the first for 100/. for goods, cattle, stock, and other 
mcnt for 20/. merchandize, then sold and delivered ; second, account stated. Fieas — first, 
whofe of A '«** S^'^^'*^ ^ss^^ > second, that the said Benjamin, in his lifetime, and at the time 
lEeep and main, of his death, was indebted to the said George Rogers, in his lifetime, in divers 
thc*Sife'o" b!^ monies, to wit, in 500/., for work before then done by the said George Rogers, 
thj said B. to with his horses, cattle, ploughs, harrows, carts, carriages, and otherwise, for 
stock at 75/. ^^ said Benjamin Rogers, at his request, and in 500/. for meat, drink, &c. ; 

^Sf*. ^- ^^^ third, and in 500/. on an account stated, 
otrthentock, 

and had pot. Replications — ^Traversing set-off, and issue. 

Jwiement for ^^ appeared at the trial, before Williams, J., at the last spring assizes at 

hU life:— Taunton, that the plaintiff's testator was brother of George Rogers, the defen- 

exerairU of a Want's testator ; and that Benjamin Rogers had, for several years before his 

waf liable, in death, lived and boarded with his brother, George, at Wiveliscombe. Benjamin 

indebitatus at- farmed a copyhold estate called Davys, situate near Wiveliscombe, which he 

fumpsii, for held for the term of his life; but shortly before his death he purchased the 

delivered, for reversion in fee of the estate. For nine months before his death, Benjamin 

the 75/. 10*. yf^ unable to attend to his farm, by reason of illness; and on the 10th of 
the price of ihe _, ^ /. t_ • -n i 

•tock. September, 1836, believing that he should never recover from his illness, he 

that^ai the ''^^ entered into the following agreement with George, which was produced in 
document evidence, stamped with 1/. agreement stamp : — 

amounted onlj .« September lOth, 1836. 

to an af^ree- -'^ 

ment to ^rant " An agreement between Benjamin Rogers and George Rogers, (that is to 

and noTto a^' ^*^ ^^^9^ Rogers to have my tenement, culled or known by the name of 

present demise, Davys, situated at Croford, in the parish of Wiveliscombe, in the county of 

Ita'mped'wifh a Somerset, for 20/. per year, and the whole of my keep and maintenance during 

1/. stamp. the life of the said George Rogers, and to take possession immediately, and 

begin to pay rent at Michaelmas : the said George Rogers to find seeds, hme, 

gads, and horse labour, for drawing materials for repair of the cyder-press 

engine, and twenty-nine hogsheads to remain on the place ; and to take off the 

stock at 75/. 10^., and to pay for the grass-seeds. The stock is as follows :— 

Hay, at £7 

Apples 10 

Wheat 16 10 

Two bullocks, at 21 

Eight sheep, at 26* 10 8 

Twelve lambs, 165 9 12 

Hurdles I 



£75 10 



*' As witness our hands, this 10th day of September, 1836, 

" B. Rogers, 
" W. Stonb, 
'* E. R. Stonk. 
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Ilie perticolan of the plaintiff's demand were the same as those in the 
agreement. 

About a fortnight after this agreement, Be^famin Rogers died. There was 
proof at the trial, that a valuation had been made of the stock on the farm at 
Davjfs, at 75/. IQs., and of a disposal of some of the cattle on the farm by his 
brother and the defendant, (his widow,) after the agreement ; it was also 
proved that they had gathered apples, and that the defendant had admitted 
that she and her husband had bought the goods. After action brought, the 
defendant's attorney had tendered to the plaintiff's attorney 75/. 10^., which 
he dedined to receive, unless he g^t security for his costs in the shape of a 
cognovit. TUs was, however, refused by the defendant's attorney. A 
^ici?dki passed for the plaintiff for 75/. 10«. ; the learned judge having re- 
served liberty to the defendant to move to enter a nonsuit on a point taken at 
the trial, rimk, that the agreement, amounting to a present demise, was inad- 
missible for want ot a lease-stamp, 

Bofnpas, Seijt., aeeovdingly obtained a rule on a former day in this term, 
and relied on Carder v. DrMirford (a). 
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Erie and Bere shewed cause. — ^No freehold passed by this instrument, inas- 
rondi as it was not under seal ; it, therefore, amounted to nothing more than 
an agreement, and as such is properly stamped as an agreement. 

BompoM, Seijt., interposed, and objected, that unless the agreement were 
specially declared upon, it was a variance; as the form of declaration for 
goods sold and delivered excluded part of the consideration, viz., the transfer 
of the possession of the land. 

Erie and Bere, contra, — ^Tlie general rule of pleading is, that whenever 
there is a contract for the sale of goods, which contract has been fulfiUed, 
and in no part left unperformed, the action may be brought in the form of 
goods sold and delivered. Leeds v. Burrows (b). This principle is fully ex- 
plained in Ghitty on Pleadings, 372 and seq., and in Selw. N. P. 71. This 
18 still the case, however complex the original agreement. Even if we sup- 
pose, in the present instance, that the agreement had never been performed as 
to the land, the delivery of the goods binds him to pay for them, and entitles 
us to resort to this form of action for their recovery. ^Parke, B. — ^True ; 
but were the goods here to be paid for simpUciter ? Was not the contract, 
in consideration of the goods and of the agreemeut, to deliver possession of 
the fiarm ? If so, you will be met by the case of Corder v. Drake/ord,'] Here 
the time for the performance of the agreement has run out ; the goods have 
been delivered. In what other form could we have declared } Besides, this 
may be treated as a divisible agreement, the former part of which has no 
reference to the latter. The maintenance of Benjamin would form the consi- 
deration for transferring possession of the land : the taking off the stock 
would be the consideration to support the indebitatus count. The tender, by 
the defendant's attorney, must be treated as an admission by the defendant 
that the 75/. 10^. was due. 



(a) 8 TauDt. 382. 



{b) 12 East, 1 



l2 
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Exchequer, Bompas, Seijt., and Butt, contrd,. — ^The proposition in all the text-bboks, 

fortified by the authority of decided cases, b, that the whole of the consi- 
deration must be set out. You may go for part of a promise, still you must 
shew the entire of the consideration. The judgment of Lord EUenhorough, 
in Clarke v. Gray (c), shews this. [Parke, B. — ^That was a special count.] 
It is submitted there is no distinction in this particular between a general 
and a special count. In Swallow v, Beaumont (d), which was an action of 
covenant, the omission to set the entire of the consideration was held a fatal 
variance. [Parke, B. — ^The question, after all, is this, — is not this an obliga- 
tion on the defendant's testator to pay 75/. 10^. in consideration of the other 
party performing his agreement ? Suppose a person to say to another, 
" Grant me a lease and the stock on your farm, and I will pay you for it," 
would he not be indebted for the stock upon the grant of the lease ? If that 
be so, all the plaintiff's side of the agreement has been performed ; and this is 
not an agreement to pay a sum for both jointly ; it is to pay a sum for the 
goods when the agreement is signed.] This contract is not divisible ; the 
consideration is, that the plaintiff's testator should grant a lease and do 
several other things ; this is an agreement for goods sold and delivered, 
and for a lease, all in one. The cases put at the other side, amount to 
this, that if, under a special contract, there are several goods sold, deU« 
vered at several different times, then, on the delivery of all the goods, 
the price will be recoverable in an action of isidebitatus assumpsit 
for goods sold and delivered; but when the special agreement con« 
tains a complex consideration, as for goods sold and delivered, and other 
things not capable of being classified as goods sold and delivered, it is 
different. 

Parks, B. — I am of opinion that this rule ought to be discharged. Al- 
though the argument has arisen in a different form than on the point reserved 
by the learned judge, I think we may properly deal with the whole case, and 
see if the plaintiff can recover. This is an action brought by the executor of 
Benjamin Rogers, against the executrix of George Rogers, for goods sold and 
dehvered. An agreement was put in, on the part of the plaintiff, and it im 
objected to as being improperly stamped ; the learned judge, however, re- 
ceived the evidence, giving leave to the defendant to move to enter a nonsuit 
on the ground taken in the objection. I think the agreement was receivable 
in evidence, and that it was on a proper stamp. It is, in point of fact, 
nothing but a mere agreement to grant a lease. [His lordship here read the 
agreement as to the grant of a lease.] It could not operate as a lease for 
life, being without deed or livery. The latter part of the agreement would 
primd fade entitle the plaintiff to recover, if he shewed that there had been a 
delivery of the goods to the defendant's testator, and a comphance with the 
agreement, on his part, by taking to the stock and having possession of the 
land ; and this, I think, is shewn as well by other circumstances, but more 
especially by the offer to pay by the defendant's attorney, which was equi- 
valent to an admission that the defendant's testator had all the benefit of his 
portion of the agreement, including the possession of the land. 

A second objection is made, that even supposing the plaintiff is entitled to 

(c) C Efi ♦. 5«4. (rf) 2 B. & Aid. 7C5. 
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recover, still that he cannot do so in this form of action. I agree with Mr. 
Staride, who says (e), that " when the terms of a special agreement have been 
performed, so as to leave a mere simple debt or duty between the parties, the 
plaintiff may give the circumstances in evidence, and recover under a general 
count in indebitatus assumpsit*' It remains to be seen, therefore, whether in 
this case every thing has been done to establish the relation of debtor and 
creditor, as for goods sold and delivered, between the plaintiff's testator and 
the defendant's testator ; and I am of opinion that there has. It might have 
been difficult to frame a count in indebitatus assumpsit in this case, if no 
precise sum had been agreed upon to be paid for the goods alone ; in other 
words, if the money were payable for the lease and goods. Tliere is, how- 
ever, ample evidence in the agreement that the money was to be paid for the 
goods alone. If, indeed, the instrument contained a stipulation that the 
granting of the lease should be a condition precedent to the payment for the 
goods, then no action could be brought for the price of the goods until the 
lease was granted. Here, however, there b no stipulation ; and, even if 
there had been, the admission of the defendant's attorney would be sufficient 
evidence of a binding contract to pay for the goods. The actual grant of the 
lease was no condition precedent ; all that was stated in the instrument was 
an agreement for a future lease, and the instrument itself amounted to that. 
Even in the case I have already put, of one entire price for the goods and for 
something else, a question might arise, whether the defendant's testator, 
having taken to the goods, might not have raised a hability in herself to pay 
for the goods as on a new contract on a quantum meruit. It is unnecessary, 
however, to offer any definite opinion upon that point, as I think that, in the 
present case, all the conditions precedent have been performed which threw 
the obligation upon the defendant's testator, of paying for these goods as 
goods sold and delivered. 
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BoLuiND, B. — I am of the same opinion, and for this reason. It is said 
by the defendant, (I think truly,) that if there be a special agreement stipu- 
lating for the performance of several things, that it ought to be declared upon 
as such ; but the admission of the defendant's attorney offering to pay the 
757. 109. amounts to a liability on the part of the defendant, which quite 
alters the complexion of the case. 



Alosrson, B., concurred. 



Rule discharged. 



(r) 3 Stark, on Evid. 55. 
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^SfSIT' Cohen v. Huskisson. 



Id trc»paiR for 'T'RESPASS for assaulting the plaintiff, taking him to a police station-house, 
falSirlmprlson- ^^^ imprisoning him. P/eas— first, not guilty ; secondly, as to assault- 
ment, the de- ing the plaintiff and compelling him to go through the streets to the station- 
ed that he wu house, and imprisoning him there, and taking him through the streets to the 
possessed of a public poHce-office, and again imprisoning him ; that the defendant was pos- 
ried on the sessed of a dwelling-house and shop, in St, Mary, WhitecfuipeU in the county 

u"i'"*?i!°^* oi Middlesex, in which he carried on the business of a baker; and that the 
Daker there ; j • ^ -l r 

that the plain- plaintiff, just before the said time, when, &c. had been and was m the shop of 

theshop^mak! ^^® defendant, and made a great noise and disturbance therein, and insulted 

ing a great and abused the defendant, and disturbed and disquieted him and his family in 

turbance, and ^® possession thereof, in breach of the king's peace, and hindered and 

*h"T!' 5*^"* obstructed the defendant in the carrying on his business in his shop ; and 

fit breach of ' that the plaintiff, just before the said time, when, &c. had departed from the 

the king'i gj^Qp Qf ^^ defendant into the public street, there, immediately in the front 

went to aver, of the dwelling-house and shop of the defendent, and just before the said 

tiffVent out"' **™®' when, &c., continued to make a great noise and disturbance in front of 

into the street, the same, and continued to insult and abuse the defendant, and caused a large 

thereto °" concourse and mob of persons to assemble, and remain, and continue oppo- 

make a noise, site the dwelling-house and shop of the defendant, and greatly disturbed the 

abuse the de. defendant in the possession of his shop, and hindered and obstructed him in 

f*"^^ f**^ ^** business, in breach of the king's peace, and caused and created great 

concourse of riot and disturbance in the street, whereupon the defendant civilly requested 

1^R*5 *** "J^ so ^^ plaintiff to cease such his noise and disturbance and creating such riot, 

disturbed and and go from the house and shop of the defendant, which the plaintiff refused 

defendant in * ^ ^°» ^^^ ^^^ continued to make such noise and disturbance, whereupon the 

his business, {» defendant, to preserve the peace and restore order and tranquillity, sent for 

peace^ and certain poHce-officers, and requested them to remove the said plaintiff from 

thereby caused before defendant's house and shop ; and the police-officers then civilly re- 

a Tiot and dis- 

turbance : and quested the plaintiff to cease his noise, riot, disturbance, and abuse, and go 

dam *!« *^*<Sr* ^™ *^® house and shop of the defendant, which the plaintiff refused to do, 

to preserve the and because the plaintiff so refused, and persisted in remaining before the 

a^polfceman,**' t^o^se of the defendant, and making such noise, riot, disturbance, and abuse, 

who took plain- and hindering and obstructing the defendant, he, the defendant, to preserve 

tody on his re- ^® peace and restore tranquillity, gave charge of the plaintiff to the poHce- 

fusing to oease officers, and desired them to take him to the police station-house. The plea 

Held. that. * then alleged that the police-officers took the plaintiff to the station-house, 

**U*"Ti** to ^^^ ^^^ thence, by order of the defendant, to a public police-office, and 

a riot^ the plea that the plaintiff was examined before the magistrates concerning the premises, 

jlwiificationf"^ who admonished the plaintiff for his riotous and disorderly conduct, and dis- 

It was proved, charged him. 

titr, on ^leaving '^^ ^^^^ there was the general replication de injurid, 

the defendant's There was a similar count in the declaration, for assaulting the plaintifTs 

shop, went into 'r j • -i i o «: 

the street, and w^®' ^^^ ^ similar plea. 

uttered loud 

abuse against him, and thereby attracted a large concourse of people, m as to obstruct the 

streets ; that, thereupon, the defendant sent for the police, who requested plainiifT to leave the 

place, and, on his refusal, took him before a magistrate :— /fe/<f, that these facU amounted, in 

law, to a breach of the peace. 



EASTER TERM, 1887- 



151 



At the trial, before Gumey, B., at the Middlesex sittings in this term, it ap- 
peared that the defendant kept a baker's shop in Whitechapel, and that, in the 
month of J^ last, the plaintiff and his wife came to the shop of the defendant, 
and used abasive epithets towards him, such as cheat, rogue, &c., accusing him 
of an overcharge in his bill. The plaintiff's witnesses also deposed to abusive 
language on the part id the defendant. The passers-by were attracted by 
the noise, and a crowd of about a hundred persons assembled. The defendant 
requested the plaintiff and his wife to go away, and on their refusing, and 
still continuing their noise and abuse, he gave them into custody to a police- 
man, who took them before a magistrate, who warned and discharged them. 
It was admitted that the allegation of a riot in the plea could not be sus- 
tained ; and the learned judge left it to the jury, directing them to throw the 
consideration of the riot out of the question, and merely to decide between 
the conflicting testimony of the witnesses. The jury having found a verdict 
for the defendant, 

Crowder now moved for a new trial, on the ground of misdirection. — No 
riot having been proved, the part of the plea which referred to that, cannot 
enter into the case ; and the witnesses for the defendant did not support the 
allegation in the plea, by proving any breach of the peace. This ought to 
have been left to the jury, with a direction that the defendant was bound to 
prove that there had been a breach of the peace ; and that having failed to do 
so, he could not recover on the pleadings. The case of Timothy v. Simpson (a) 
shews that it was incumbent on the defendant to prove all the allegations in 
his plea, which would amount to a justification. Moreover, the affray (if any) 
had ceased before the defendant put the officer in motion. 

Lord Abinokr, C. B. — I think there was not any misdirection, and that 
the case made for the plaintiffs on this argument shews a breach of the 
peace. The uttering of abusive words, taken abstractedly, do not amount to 
a breach of the peace ; but if the effect of such words is to attract numbers, 
and if such words are still continued to be used, and, as a consequence, fur- 
ther numbers are being attracted, there is nothing to shew the residts to 
which it may lead. Such conduct, attended by such circumstances, in my 
judgment, amounts to a breach of the peace. The policeman, when called in, 
finds a hundred and fifty persons assembled about the door ; he advises the 
pUdntiffs to go away ; they refuse. I think the policeman had then a right 
to take them into custody ; and if the defendant ordered him so to do, I am 
of opinion that the defendant was justified, and this, too, within the authority 
of the case cited by Mr. Crowder himself. I find, on looking at the plea, that 
even after expunging the word riot altogether, there is sufficient left to justify 
all that has been done. If a man, when told to go away by a policeman, 
obeys the order and departs, I think the policeman has no right after that to 
apprehend him : if he does not go, however, when directed so to do, I think 
the policeman is justified in taking him before a magistrate, to be by him 
dealt with as the law shall direct. This may, perhaps, have been a slight 
case ; still, as it amounts to a breach of the peace, in point of law, the defen- 
dant's plea is proved. 

Parks, B. — I am also of opinion, that there has been no misdirection; the 
plea ia clearly good on the face of it ; it states that a riot was going on at the 
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time, and, if so, there was'clearly a justification for the defendant, in haring 
given one of the rioters into the custody of the policeman. On reverting to 
the evidence, however, there is no riot proved ; it becomes materia], there- 
fore, to see if the word riot be struck out of the plea, and also aU that relates 
to it, and to the obstruction to the plaintiff's shop, there remains sufficient to 
shew a breach of the peace, and I think there is. [His lordship here read the 
plea.] In Coupey v. Henley (fi), C. J. Eyre says, that a constable may take a 
person into custody, when the constable interposes to prevent a breach of the 
peace. The plea sets out that the conduct of the plaintiffs " caused a large 
concourse and mob of persons to assemble ;" that of itself is a public nuisance 
and obstruction of the highway ; it goes on to allege, that the defendant 
acted in the manner he did tn order to preserve the peace ; the case of Ingle v. 
BeU(c) is an authority, that after verdict this is sufficient to shew that a 
breach of the peace had been committed ; and in the present plea, I am of 
opinion that every thing shews a sufficient averment that a breach of the 
peace had been committed. Then it is to be seen whether the conduct de- 
scribed, of exciting antipathy against the defendant, and causing a mob of 
from one hundred to one hundred and fifty to assemble, is not a breach of the 
peace; and I am of opinion that it is such a breach as was sufficient to 
authorize the defendant to remove the parties, and take them before the 
magistrate. 



BoLLAND and Alderson, Bs., concurred. 



Rule refused. 



(/i) 1 Esp. 540. 



(c) 1 M. & W. 616. 



Plummer V. Leigh. 



In debt on an T\EBT on an award. The declaration stated that, before the making of 

cUntion the submission to arbitration thereinafter mentioned, certain differences 

'?'*^had*b n ^^^ arisen, and were then depending, between the plaintiff, as administratrix 

a tubinission to of M. Tliompson^ and the defendant, touching and concerning divers sums of 

Uie^pUinHff M ^^^^^y* ^^® ^""^"^ ^^ defendant to the plaintiff, as administratrix as aforesaid, 

admini«tni«riz and of and concerning part of which said sums of money, there had been a 
ofM. T.,de. ^ *^ 

ceased, and 

the defendant, concerning monies due by the defendant to the plaintiff, as such admi- 
nistratrix ; and, in respect of a part of which monies, there had been a settlement in the lifetime 
of AI. T., which was the last settlement previous to the award made pursuant to the said sub- 
miitsion ; and that arbitrator awarded a payment of 150/., together with interest from the date 
of the said lasumentioned settlement, by the defendant to the plaintiff. The plaintiiT pleaded, 
first, that the arbitrator did not make an award concerning the premises in the declaration, modo 
et JbrmA ; secondly, that the day in the declaration mentioned in that behalf, was not the day 
of the last settlement ; thirdly, that no such settlement, as in the declaration mentioned, was at 
any time made. Held% that the second issue was immaterial, and the jury having found it for 
the defendant, the Court awarded a repleader. 

Held^ also, that as there appeared to be no dispute between the parties, as to the day of the 
last settlement, the award was sufficiently ceruin. 

Where there are several pleas on the reoord, and issues thereupon, and none of the pleas are 
in confession of the cau^e of action, the Court, if there be an immaterial issue raised on any 
plea, will grant a repleader, and not a judgment nott obstante veredicto. 

On a judgment of repleader, neither parly is entitled to coats. 
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settlement, on a certain day in the lifetime of the said M. Thompson, to wi^ Exchequer. 
on the 12th July, 1833, which settlement was the last settlement next before ^^s/^ 
the making of the award hereinafter mentioned. And thereupon, for putting PtuMMEm 
an end to the said differences, the plaintiff, as administratrix, as aforesaid, Leigh. 
and the defendant, heretofore, to wit, on the 11th day oi June, 1835, re- 
flectively submitted themselves to the award of one John Plummer, to be 
made between them, of and concerning said differences ; and the plaintiff, in 
hcX» saith that the said John Phtmmer, having notice thereof, and having 
taken taken upon himself the burthen of the said arbitrament, afterwards, on 
the 13th of May, 1836, made his certain award between the plaintiff, as ad- 
ministratrix, as aforesaid, and the defendant, of and upon the premises, and 
did thereby award that there was then due from the defendant to the plaintiff, 
as administratrix, as aforesaid, the whole sum of 150/., together with interest 
on the same, from the period of the last- mentioned settlement, on payment of 
which a receipt in full was to be given, of which award the defendant after- 
wards, on the day and year last aforesaid, had notice; and although the 
plaintiff, as administratrix, as aforesaid, had always been willing to receive 
the said monies so awarded, and on payment to give a receipt in full to the 
defendant, yet the defendant had not paid the same, or any part thereof, but, 
on the contrary, the said 150/. and interest, as aforesaid, amounting in the 
whole to a large sum of money, to wit, 1 60/. 6s. 2d, were still wholly due to 
the plaintiff, as administratrix, as aforesaid. 

Pieas — ^first, that the said arbitrator, John Plummer, did not make any 
award of and upon the premises in the said declaration mentioned, in manner 
and form, &c. ; second, that the day in the declaration in that behalf men- 
tioned, was not the day of the last settlement next before the making of the 
said award, in manner and form, &c. ; third, that no such settlement, as in 
the declaration mentioned, was at any time made in manner and form, &c. 

At the trial, before Alderson, B., at the sittings in Hilary term, the plaintiff 
had a verdict on the first and third issues ; the defendant on the second. 

FFl H, Watson, on a subsequent day, obtained a rule nisi for judgment, non 
obstante veredicto, on the second issue, on the ground that it was immaterial ; 
74(d R. V. Richards, for the defendant, had also obtained a rule nisi for a new 
trial, on the g^und that the award was uncertain, in not specifically pointing 
oat the day of the " last settlement " which the arbitrator had referred to. 
Both rules came on for argument together. 

Richards, for defendant. — Admitting that the day is laid under a videlicet, 
yet, if the day is material, that circumstance is unimportant. Without an 
extrinsic averment, how can the defendant know the day of the last settle- 
ment ? It is impossible for the defendant to pay money into court, or to know 
from what day the arbitrator means the interest to be paid, unless that day 
is specified. Is it not important that the precise day should be ascertained ? 
Are we to judge for ourselves in computing the day, which we could not 
possibly know but from the award itself? Suppose we had traversed the fact 
of a settlement having been come to : this would not avail us ; for we admit 
that a settlement was come to. The precise period is the only thing which 
can give the defendant a clue to the day on which the settlement was made. 
The arbitrator only says the interest is to be paid from the date of the last 
settlement : if they had not mentioned the date in their declaration, we might 
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Exchfquir, have demurred for uncertainty. This is a fiut whidi oould not be in the 

Pluxmer ^^o^ledge of any person but the arbitrator ; and it is not enough to say, that 

V. the arbitrator might have been called ; the arbitrator might have been dead 

(for instance) before the trial. An award must be certain, or capable of 

being rendered so ; and that without the aid of extrinsic averments. Cargey 

V. Aitchison {a) . 

The averment of time is material, as, without it, it is impossible the defen- 
dant could know whether any money was paid before action brought. 

Watson t conird. — ^The arbitrator having awarded a payment of money, and 
interest, since the last settlement, the date or time of the settlement is not 
material ; a convenient certainty of time is all that is necessary in pleading ; 
it is merely a substantial allegation in the declaration, and not matter of 
description ; and, therefore, the videlicet shews that the time is inmiaterial. 
It never was heard in pleading, that if money was payable on a certain event, 
you were bound to state the day of the happening of the event. Bennet v. 
Holbeach (b), [Parke, B. — It strikes me, that the allegation of time is quite 
immaterial. Alderson, B. — ^As to the objection, that it was impossible to pay 
money into court, the defendant might have demanded a particular.] Se- 
condly, the award is sufficiently certain. It is said the arbitrator, in his 
award, should have shewn with certainty the day of the settlement ; id certum 
est quod certum reddi potest. You may, by averment, aid such a deficiency bb 
that. If a date may or may not be certain, the party objecting to the uncer- 
tainty must plead it. In Beale v. Beale, Roll. Ab. tit. Arbitrement, H. 14. 
This case is put : — " Si un submission soit de touts controversies, touchant on 
voiage al mere, et un obligacion oue condicion pur performance de ces ; et on 
agard est fait que Tun paiera son parte del charge del voiage, et aUouera bod 
proportionable parte del losse, que venera al niege per le voiage sor aocompt ; 
et agard ouster de I'autre parte, &c. Coment que cest agard soit de lay- 
mesme incerteu, uncore en tant que pour estre reduce al un certentie, ceo est 
un bon agard." In what respect is the present case distinguishable in prin* 
ciple } It is another rule that nothing shall be intended against an award. 
The case of Cargey v. Aitchison clearly establishes this principle, and shewB 
that such an objection, (if any,) on the score of uncertainty, must be pleaded. 
So Harrison v. Liversege (c). In the present case a settlement of acoonnts 
was put in, and the arbitrator said it was a last settlement, and as such it was 
agreed upon. Suppose the case of a party awarded to pay from the death d 
an individual, this ma}' be proved by allegation and evidence. 

Richards, con/rd.— This award cannot be supported ; all matters in 
dispute are referred ; and if all matters are not decided, we can take advan- 
tage of this defect, under a traverse of the award having been made modo d 
/ormd. Even putting the case at the other side of an award from the death of 
A. B. ; it is submitted, such an award would be bad for uncertainty. The 
present award points to divers settlements ; unless, therefore, the last settle- 
ment is defined, the award is bad. It is impossible to tell what was operating 
in the arbitrator's mind, as to the last settlement. The arbitrator himself was 

(fi) 2 B. & C. 170. S. C. on error, (6) 3 Wms. Saund, 309. 

2 Bing. 199. (c) 2 Vent. 212. 



Plummer 

V. 
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the only person who could explain it ; therefore, the iward is not final ; the Ejcchfqner, 

defendant is, in truth, only purchasing one matter of controversy for another. 

If the arbitrator had referred to a {act that might have been ascertained 

alamde, it would have been different. [Parifce, B. — May not the award be Lei oh. 

good, as to the principal, though bad as to the interest ?] 

The Court took time to consider, whether the proper course would not be 
to direct a repleader, instead of granting the application for entering up 
judgment nom obstoHte veredicto; and, in the present term, judgment was 
delivered by 

Parks, B. — ^The first question to be disposed of is, the rule for a new 
trial. 

This award appears to the Court to fall within the principle laid down in 
the case of Cargey v. Aitchison {d). It is not necessarily uncertain. If the 
time of the last settlement mentioned in the award was uncertain, or matter of 
dispute, the award would have been bad. We need not decide, whether that 
objection would have been open to the defendant on this plea ; because, ad- 
mitting that it was so, it appeared distinctly in proof that the time of the last 
settlement was certain, and was not a matter in dispute between the parties, 
but was mutually agreed on by both parties. We have no doubt, therefore, 
but that the award is g^d ; and the first issue is properly found for the 
plaintifir. 

The next question is, whether the second issue be immaterial, and what is 
the consequence if it be not ? 

We are clearly of opinion, that it was immaterial. The precise day of the 
last settlement was of no consequence, if a last settlement had been made in 
the lifetime of the intestate, and before the reference. If there bad been no 
other plea on the record, the proper course would have been to award a 
rei^eader, and not to have given judgment non obstante veredicto. Lacy v. 
Reynolds (e), Lambert v. Taylor (/) That form of judgment proceeds on the 
cofnfoseion in the plea, and the insufficiency of the avoidance ; but in this 
plea, there is no confession on which judgment can be given : it raises an 
irrelevant issue, without any confession. 

The next question to be considered is, whether a repleader ought to be 
awarded, as there is another proper issue raised and decided for the plaintifiT 
on this record, on which, if it stood alone, the plaintiff would clearly be en- 
titled to judgment. In the case of Goodbum v. Bowman (g), it is for the 
first time suggested, that if an immaterial issue be raised by one plea, and the 
cause of action is fully confessed or proved on another, in the same record, 
then the plaintiff is entitled to judgment on that confession or proof, and a re- 
pleader will not be awarded. But tbe present case is distinguishable from 
that ; for here no plea contains a confession of any part of the cause of action, 
and there is no issue upon any plea, nor on all the pleas taken together, 
establishing the truth of the whole of it; and we are not aware of any 
precedent that a repleader can be g^ranted as to part; consequently, as there 
can be no judgment on a confession, there must be a repleader, to save the 



i: 



<0 2 B. & C. 170. (/) 4 B. & C. 138. 2 Roll. Abr. 299. 

e) Cro. Eliz. 215. (g) Biogr. 532. 
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Exchequer. 



Plummer 

V. 

Leigh. 



expense of a formal judgment ; the parties should amend, without costs on 
either side. 

Richards's rule for a new trial was discharged, and leave was given to 
either party to amend, on payment of costs. It was also part of the rule, 
that if the defendant did not amend within a week, the plaintiff should be 
entitled to a judgment of repleader. 

Neither party amended, and a judgment of repleader was accordingly 
awarded. The defendant then obtained a judge's order for a stay of pro- 
ceedings, on payment of debt and costs. The master having, in taxation, 
allowed to the plaintiff the general costs of the cause, and of the first and 
third issues, and also the costs of the judgment of repleader. 

Richards obtained a rule for the master to review his taxation, on the 
ground that on a judgment of repleader neither party was entitled to costs. 

Watson shewed cause; and contended, that although before the rule of 
H. 2, W. 4, 8. 74, neither party would have been entitled to the costs of a 
repleader, that under that rule the plaintiff would be entitled. 

The Court were of a contrary opinion, coinciding in the judgment of the 
C. P., in Goodbume v. Bowman; and the rule for reviewing the taxation was 
accordingly made 

Absolute. 



TeaGUE V. MoKSE. 



Declaration T^HE declaration stated, that the defendant, on the 12th March, 1836, made 
aorj note, his promissory note in writing, and thereby promised to pay the plaintif 

LfcndOTt*** ^^^' ^^** ^^- ^ follows, viz :— 2/. on the 12th of April, and so on the 12th 
misedtopay of each succtt^ding month, imtil the whole sum of 30/. 13^. 6</. was paid. 
Sw. laJ.^ii^ by "^^ declaration then proceeded, " and that in case of default in payment of 
instalments of any one of the said instalments, then and in such case, the defendant promised 
uiit?rtbe irhole ^^ V^Y ^^ plaintiff, or order on demand, the said sum of 30/. 1 3«. 6</., or so 
was paid ; with much thereof as should remain unpaid." It then averred a delivery of the 
ff any one in- note to the plaintiff, and a promise by the defendant to pay the same according 
^meni should ^ ^he tenor and effect thereof; and that, on the 15th of May, default wu 

made by the defendant in payment of two instalments, being the two first 
instalments, thereby made payable as aforesaid, whereby and according to the 
tenor and effect of the note, the defendant became liable to pay the sum of 



ID 

defendant 

promised to 

pay the whole 

turn of 80/. 

ISt. 6<2. to the t%(\j I Oo a J 

plaintiff, or hi. ^0/. 13*. 6(/. 



Breach — that he had not paid. 
General Demurrer and Joinder, 



order on de- 
mand, or so 
much thereof,as 
should remain 

unpaid. The declaration contained an averment, that two defaults were made hj the defendant, 
wherehy the defendant became liable to pay the sum of SO/. 13«. (h/., according to the tenor 
and effect of his note. General demurrer, assigning for cause, that on the default of payment 
of the instalmenu, the entire sum did not become payable without an express demand :— /frM, 
that the iattalmeDU being clearly admitted to be due, the demurrer a as too largr. 
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Richards, in tapport of the demurrer. — The declaration is bad, as not con- Exchequer. 
taining any averment of a demand having been made on the defendant, Teaoue 
although, the general rule is, that for any thing payable on demand, the . ^- 
bringing of the action is a sufficient demand, that does not hold good in the 
present case ; and the reason is, that the demand here b a collateral matter. 
It is impossible, without such demand, to know whether the plaintiff brings 
his action for the whole sum, or for the instalments merely. When the 
default in payment of an instalment took place, the plaintiff was, no doubt, 
entitled either to bring his action for that instalment, or for the entire sum ; 
but if he brings his action for the latter, he must aver an express demand in 
his declaration* In Birks v. Trippet (a), it is laid down, that where, in 
assumpsit, the promise Lb, to pay a collateral sum on request, the declaration 
must aver an express request, and such request must have been actually made, 
otherwise the action is not maintainable. Applying that principle to the present 
case, the liability to pay the whole sum, on default of payment of the instal- 
ments is in the nature of a penalty, and is, therefore, collateral, inasmuch as 
if we had regularly paid the instalments, the claim for the entire sum could 
never have ansen. 

Parks, B. — I think your first point is against you as, in the first instance, 
there was clearly a duty upon you to pay the entire sum. That, however, it 
is immaterial to consider, as the two instalments are admitted to be due ; if so, 
there was a debt in respect of them, and so your demurrer is too large. 

Judgment for the plaintiff, 
(a) ] Saund. 32. 



GouGH V. White. 

jyAILEY obtained a rule nisi, for judgment, as in case of a nonsuit in In a town 
Hilary Term. Issue was joined in the vacation after Trinity Term ; j^pu'/hag b^n 

it was a town cause, and no notice of trial was given. joined in vaca- 

tion, tile de. 
fendant cannot 

Heaion shewed cause, and relied on Heale v. Curtis (a), as shewing that jU^'^^n' ^^ 

the motion was premature. The new rules have altered the practice, as the in cane of a 

proceedings in vacation have no longer relation back to the preceding term. ?2o'actu^ 

Tlie plaintiff, therefore, could not be guilty of a default until Easter Term. termn have 

elaptrd aAer 



Bailey, cmUrd, cited Williams v. Edwards (fi), Hearle v. Wilson (c). 
The Court having consulted the judges of the other courts in this term. 



iuue jointd. 



f: 



fl) 2 M. & W«U. 70. re) 8 D. P. C. 658. 

^ 1 C. M. & R. 5S3. 
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Exchequer, 



GOI'OH 

r. 
White, 



Parks, B., delivered the judgment to this effect z-^that judgment as in case 
of a nonsuit, could not be moved for until two actual terms have elapsed after 
issue joined. 

Rule discharged. 



Levi v. Price. 



The new rules 
H. 2 W. 4, 
p. 83, and II. 
4 W. 4, ». 9, 
do not apply 
to errors in 
fact, A writ of 
error coram 
vobi*^ operates 
a« a tupertC' 
deoi^ from the 
time it issued 
out, and not 
from the time 
of allowance 
only. 

The 6 Geo. 
4, c. 96, s. I, 
as to bail in 
error, does not 
apply to errors 
in fact. 



JLf ANSEL, had obtained a rule for setting aside a fi. fa„ which had 
issued in this case, with costs, on the ground of irregularity. It ap- 
peared that a writ of error, coram vobis, was sued out in this case, on the 
1 7th of February ; notice of the writ was served on the opposite party, on the 
22nd of February ; and the writ was allowed on the 1 9th of April. Notice 
of the allowance was served on the 21st of April, and the execution was levied 
on the 1 9th, before the allowance of the writ. 

Humphrey shewed cause. — By the 83 Rule H. 2. W. 4., a writ of error is 
only to be deemed a supersedeas from the time of allowance ; and by Rule 9, 
H. W. 4., "no writ of error shall be a supersedeas, until service of the notice 
of the allowance thereof, containing a statement of some particular ground of 
error intended to be argued." It is clear, therefore, that the plaintiff was 
entitled to proceed until the writ of error was allowed, and the notice of 
allowance was served on him ; besides, under the 6 Geo. 4, c. 96, s. 1, the 
defendant ought to have put in bail in error. 



Parks, B. — The statute of James does not apply to error coram vobis ; this 
was decided in Birch v. TViste (a) ; and the latter statute of Geo. 4, is in pari 
materid ; you ought, therefore, to have applied to the Court before you issued 
execution. The rules of court you have cited, do not apply to error in fact. 

Rule absolute. 



It was also made part of the rule, that no action should be brought. 



(a) 8 East, 415. 
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The Attorney-Genekal v. Handcock and another. Excheqwr. 

^HIS was an infonnation filed by his majesty's attorney-general against the A tetutor, by 

defendants, to recover the sum of 560/., for legacy- duties, under the 55 IJISic^eftcTin*^** 

». 3, c. 184, sched. part 3, tit. Legacy. WI, devised 

The first count of the information stated, " That Samuel Malbon, thereto- his personal 

re, to wit, on the 19th day oi May, in the year of our Lord 1790, in the JJ^^» ^^^^ 

nnty of Middlesex, in his lifetime, made his last will and testament, in ofhiTjustdtbts 

-iting, and signed by him, and attested and subscribed, &c. And the said tes- I|]J*JJlj^'";^^l 

tor thereby appointed Dr. William Vivian and Dr. William Malban, then and estates of which 

crein called Dr, William Gorst, executors of his said will; and also thereby, m ^SJtgaijwlii 

nongst other things, gave, devised, and bequeathed all the rest and residue f«e, to tni)'tc«s 

his goods and chattels and personal estate, (from and after payment of his cmvrmthe 

st debts, funeral and testamentary expenses, and certain legacies and annui- »*>«>• Jnw 

» in the said will particularly mentioned,) as also all such real estates as he it out in the 

»s seised of as mortgagee in fee, unto his said executors, their heirs, execu- '^^^*^*'^ ^^^ 

rs, &c., upon trust, to convert the whole of the said residue of his personal be conveyed to 

tate into money, and to lay out and invest the same, as conveniently might [ep^g'^^d"*' 

I, in one or more purchase or purchases of freehold lands, tenements, or he- uT>on the same 

ditaments in the said will mentioned and described to be conveyed to the as were therein. 

id miliam Vivian and James Morrell, their heirs and assigns, to, for, and before declared 

Km certain uses and trusts, and subject to certain provisoes and powers in real estate. 

e said will also particularly mentioned. And the said testator thereby di- J.^^ ^^ *J*** 

cted, that, until such purchases were made, his said executors should place until such real 

continue all the said residue of his personal estate out at interest, in the ^iJ^^*\vr^ v' 

imes of the said executors, on mortgage of real estate, or, if the same should and W. M., 

)t offer, that the said residue should be placed out at interest in the public ihouwTfiyout 

ods, and that the clear yearly interest thereof should, from time to time, be i^e residue, at 

id to and received by such person or persons to whom the rents and profits mortgage of 

' the real estate therewith to be purchased, would, for the time being, belong, '**| c»ute, in 

r virtue of his said will, as by the said will, reference being thereunto had, names ; or, if 

ould more fiilly appear." ""<^^ could not 

rrn • ^ f rr b^ procured. 

The mformation then went to aver, that the said testator died on the 30th then at interest 

' 4pn/, 1 791 , without revoking his will, and that the said WUliam Vivian and \l^^l. ^^ndtht 

mikan Malbon, afterwards, and after the death of the testator, on the 6th of dividends and 

Toy, 1 791, took upon themselves the burden of the execution of the said will; directed to be 

id that, afterwards, on the Ist day of January, 1825, Vivian died, leaving the paid to the 

id William Malbon him surviving; and that, after the death of Vivian, would, under 

^liam Malbon made his will, and appointed the defendants his executor; and J'A^Jj^'j' tlf *°" 

lat Malbon afterwards died, on the 1 1th of December, 1826, without revoking profits of the 

m will; and that, after his death, the defendants took upon themselves the dlJicSd^io'be^ 

cecation of the will of the said Samuel Malbon and William Malbon respec- purchased. 

« The executors 

veiy. took upon 

It then proceeded to state, that the defendants, having so taken upon them- themselves the 
*^ o * burden ot the 

will, and, in the jear 1792, and before the passing of the 36 Geo- 3, c 62. invested the residue, 
which amounted to 14.000/, on mortgage. W. V. died, leaving W. M. the surviving executor. 
W. yi. died in 1825, and appointed the defendants his executors. The money had never been 
laid out in the purchase of real estate. A suit was instituted, in order to ascertain the right 
heir of the original testator ; and, upon his being ascertained, the defendanu, as executors, 
paid over to him the residue of the per>oral estate. Held^ that this was a legacy, given by the 
will of a person dying before the 5th of ApfU, 1805, and paid, satisfied, or discharged after the 
3l8t of August^ 1815, within the 55 Geo. 3, c. 184, and was liable to the payment of a legacy- 
duty under that act. 
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Exchquer. selves tHe execution, afterwards, and after the 3l8t ^j oi Aufust, 1815, to 

. ^'"^ wit, in the year 1832, the residue of the personal estate of Samuel Malbon, 

Ulneral after payment of his just dehts, &c. amounted to 14,000/. ; and that the same, 

Handcocx. ^^^ ^^y P^"^ thereof, had not been applied in the purchase of any real estate; 

and that, after the said 31 st dny of August, 1815, to wit, in the year 1832, 

they, the said defendants, paid and satisfied the said residue of the personal 

estate of the said Samuel Malbon, so being of the value aforesaid, to one John 

Malbon, (the said John Malbon being entitled under the will of the said Samuel 

to the said residue.) without having received or deducted the duty chargeable 

upon the said residue ; and that the said John Malbon was a descendant of a 

brother of the father of the said testator, Samuel Malbon; and that the duty 

which, according to the statute in that case made and provided, ought to have 

been paid for the said legacy, amounted to 560/., which said duty is still due 

and unpaid to his said majesty. Whereby, &c. 

There were other counts, which it is unnecessary to set out. 

Breach — ^That the defendants, contriving, &c., had not paid. 

The defendants pleaded to the first count a plea, in which, after stating that 
the testator, Samuel Malbon, had devised all his estates in Cheshire and Stafford- 
shire, and all his other real estates, except mortgages, in fee, to the said 
William Vivian and one James Morrell, as trustees, to the use of Dr. William 
Gorst, for Hfe; remainder to trustees, to preserve contingent remainders; re- 
mainder to the use of the first and every other son of the said William Gorst; 
remainder to the use of Ralph Malbon the younger, for life; remainder to 
trustees, to preserve, &c. ; remainder to the first and other sons of Ralph 
Malbon the younger; remainder to the use of Samuel Malbon, the brother of 
the said Ralph Malbon, for life; remainder to trustees to preserve, &c.; re- 
mainder to the first and every other son of the said Samuel; remainder to the 
use of the testator's right heirs for ever. After setting out certain other por- 
tions of the will, the plea went on to state, that the said testator, by his will, 
bequeathed, (as set out in the declaration,) the residue of his personal estate to 
Vivian and Gorst, to convert the whole of the said residue into money, and to 
lay it out in the purchase of freehold lands in Cheshire or Staffordshire, to be 
conveyed to the said before-mentioned trustees, to the same uses as the real 
estates. The plea then sets out that part of the will which directs the monies 
arising from the sale of the personalty to be laid out on mortgage, or in the 
funds, (as already set forth in the declaration,) and then proceeds : " and from 
time to time to call in and receive the monies so put or placed out, or to sell 
and dispose of the money in the funds, or any part thereof, in manner afore- 
said, as often as there should be occasion, and they think fit, subject to tbe 
trusts aforesaid. And the said Samuel Malbon, by his said will, directed thit, 
in the mean time, and until the residue of his personal estate should be laid 
out in such purchase or purchases, the clear yearly interest or produce diat 
should be made thereof, should, from time to time, be paid to and received bj 
such person, &c., as the profits of the estate or estates to be purchased, (if 
purchased,) would, for the time being, belong, by virtue of his said will." The 
plea next states the appointment of Vivian and Gorst as executors, afterwards, 
and before the passing of the 36 Geo. 3, c. 52, the death of the testator; die 
execution of the will by the executors, and then goes on: " And the said de- 
fendants further say, that the said William Malbon, being interested, under and 
by virtue of the said will of the said Samuel Malbon as afbreaaid, in the said 



EASTER TERM. 1837- 



161 



Attorket- 
Genf.ral 

V. 

Uandcock. 



refiidae of the penonal estate, for his, the said Wtlliam Malbon's, own use and Exchequer. 
benefit; and the said William Vivian, at the request, and for the use and 
benefit, and on the account of the said William Malbon, afterwards, and before 
the 31st day of August, 1815, to wit, on the 11th day of August, 1792, put 
and placed out, in their names, on mortgage of real estate, a large sum of 
money, to wit, the sum of 7000/., parcel of such residue as last aforesaid, by 
lending the same to one Brooke, on the mortgage of certain lands in the county 
of Chester, which were, before the 3 1st day of August, in the year of our Lord 
1815, conveyed to the said William Malbon and William Vivian." The plea 
then sets out the mortgage by Brooke to Malbon and Vivian, for the sum of 
7000/., at 4 per cent., and afterwards of a further sum of 7000/., at the like 
interest; which two sums, amounting to 14,000/., were the residue in question. 
Hie plea then avers the death of Vivian, leaving Malbon as surviving executor; 
the pa3rment of interest to Malbon up to the time of his death ; the will of 
Malbon, appointing the defendants his executors, and his death; that the de- 
fendants took upon themselves the execution of the wills of Samuel Malbon 
and William Malbon respectively : and the plea then proceeds : "And the said 
defendants further say, that, by the said putting and placing of the said sums 
of 700 0/. out at interest, as aforesaid, and lending and advancing the same 
respectively, as aforesaid, and the receipt and payment, as aforesaid, of such 
interest, as aforesaid, according to the said will of the said Samuel Malbon in 
that behalf, the said sums of 7000/., became and were paid, appropriated 
satisfied, and discharged, before the 31st day of August, in the year of our Lord 
1815. And the said defendants further say, that, for the use and benefit, and 
at the request and on the account of the said John Malbon, they received the 
said sums of money which were so lent and advanced upon mortgage as afore < 
said, being the said residue, in the said first count mentioned, of the said per- 
sonal estate of the said Samuel Malbon, and paid and satisfied the same to the 
said John Malbon, being entitled, as in the said first count mentioned, and 
being also such descendant, as therein mentioned ; and this the said defendants 
are ready to verify, &c. 

De murrer and joinder. 

The following were the points relied upon by the Crown, viz. that the duty 
is payable under the 36 Geo. 3, c. 52, s. 19; 44 Geo. 3, c. 98, s. 12; and 55 
Geo. 3, c. 184, sched., part 3, tit. Legacy; and that the residue of Samuel 
Malbon's personal estate is not shewn by the plea to have been paid, satisfied, 
or discharged before the 31st of August, 1815. 

Tlie defendants relied upon this, viz. that personal estate, directed to be in- 
vested inland, was not liable to legacy-duty before the 36 Geo. 3, c. 52; and 
that, the testator having died in 1791, there was nothing retrospective in that 
act to attach upon the testator's property; and, also, that the laying out on 
mortgage was an appropriation before the 31st of August, 1815. 



Rolfe, S. G., for the Crown. — ^The question will be, whether this was a 
"legacy, paid, appropriated, satisfied, and discharged," before the 3\st August, 
1815. The 55 Geo. 3, c. 184, sched. 3, repeals all former duties, and regulates 
the imposition of new duties as follows : — " Legacies or successions to personal 
or moveable estate upon intestacy. — I. Where the testator, testatrix, or in- 
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Exchequer, testate died before or upon the 5th of April, 1805. For every legacy, specific 
AxTonvEY- ^^ pecuniary, or of any other description, of the amount or value of 20/. or 
General upwards, given by any will or testamentary instrument of any person who died 
Hakdcock. before or upon the 5th day o{ April, 1 805, out of his or her personal or moveable 
estate, and which shall be paid, delivered, satisfied, or discharged after the 
31st day of August, 1815; also for the clear residue, (when devolving to one 
person,) and for every share of the clear residue, (when devolving to two 
or more pei-sons,) of the personal or moveable estate of any person who died 
before or upon the 5th day oi April, 1805, (after deducting debts, funeral 
expenses, legacies, and other charges first payable thereout,) whether the title 
to such residue, or any share thereof, shall accrue by virtue of any testamen- 
tar}' disposition, or upon a partial or total intestacy; where such residue, or 
share of residue, shall be of the value of 20/. or upwards, and where the same 
shall be paid, delivered, retained, satisfied, or discharged after the Slst day of 
August, 1815." It then specifies the duties, according to the degree of relation- 
ship; and the amount of duty appUcable in the present case, under this sche- 
dule, is a duty of 4/. per cent. It is admitted that the testator died before the 
5th of April, 1 805 ; so that all that remains to be seen is, whether this is a 
clear residue accruing by virtue of a testamentary disposition, paid, delivered, 
retained, satisfied, or discharged after the Slst oi August, 1815. It will be 
material to the proper understanding of this question, to call attention to the 
several acts imposing and regulating the payment of legacy duties. The first 
statute was the 20 Geo. 3, c. 28, which imposed a duty of 2*. 6d, on every 
piece of paper or parchment on which any receipt for any legacy should be 
given. The next statute was the 23 Geo. 3, c. 58, by which it was enacted, 
that, ftom and after the 1st day oi August ^ there should be levied, collected, 
and paid, the several stamp-duties foUowing, viz. " For every skin of parch- 
ment, or sheet or piece of paper, upon which shall be engrossed, written, or 
printed, any receipt or discharge for any legacy left by any will, or for any 
share of personal estate, divided by force of the Statute of Dbtributions, the 
amount whereof shall not exceed the value of 20/., an additional stamp-duty of 
bs. ; and where the amount shall be of the value of 100/., an additional stamp* 
duty of 20^. ; and a like additional stamp-duty upon every further siun of 100/. 
The next act was the 39 Geo. 3, c. 51, which imposed an additional stamp- 
duty upon receipts for legacies. Parties were in the habit of evading the pay- 
ment of the duties by not taking a receipt; and in order to prevent this evasioD, 
it was determined to impose the duty, not on the receipt, but on the legacy 
itself. With this view, the 36 Geo. 3, c. 52, was passed; and that statute, for 
many purposes, still regulates the payment of legacy- duty. The first section 
of that statute enacts, that the duties imposed by those several before-men- 
tioned acts on receipts for legacies and for shares of residue, upon which any 
duty should be imposed by the present act, should cease; and it consequently 
repeals so much of the former acts as refers to the repealed duties. It there- 
fore will be seen, that the 36 Geo. 3, c. 52, only repeals so much of the 
former acts as was incompatible with the duties imposed by that act. The 
second section then enacts, that, in respect of legacies of the value of 20/. or 
upwards, as also in respect of the residue of personal estates, that duties 
therein specified shall be imposed, which shall attach upon the legacy or resi- 
due, and not upon the receipt or discharge for the same. This section applied 
only to legacies given by persons dying after the passing of the act. The 
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ection. however, is very important. "It first directs, that money or per- Exchequer, 
istate, directed to he applied to the purchase of real estate, shall pay duty . ^^'^r y- 
sonal estate, unless the same shall be given so as to be enjoyed by (;knrual 
Qt persons in succession; and then each person entitled in succession ilvnucock. 
tay duty for the same, unless the same shall be actually laid out in the 
use of real estate before the duty accrued; but there shall be no duty 
t in respect therec^ after its employment in the purchase of real estate. 
is then a proviso, that, in case, before the same or part thereof shall 
lied to the purchase of real estate, any person shall have become entitled 
srtaftB of inheritance in possession in the real estate to be purchased 
nifth» the same duty shall be paid which ought to be paid by such person, 
rid. out of the fund remaining to be applied to such purchase." This 
may irid^ be cooatrued not as exempting from duty in a case where 
iras no exemplioii bolore this clause, but as relieving parties entitled to a 
to be laid out in huid. in succession, from the payment of duty, pro- 
it was BO laid out before die duty attached. The statute also directs in 
Banner the duty shall be paid by parties entitled in succession ; and there 
ID provisions directing that such paitiea shall pay as annuitants for the 
it which they are to receive, until the money is actually invested in the 
laeof land. One entire duty is ordered to be charged at once, as on a 
legacy, where the parties entitled to take in succession are all in the 
l^;ree of relationship; where, in different degrees, each is to be treated 
annuitant. Let us suppose, for a moment, that a sum of money, di- 
to be laid out in the purchase of real estate, were given to a wife for 
mainder over to a stranger in blood; the wife, not being liable to duty, 
require that the entire sum riiould be laid out in the purchase of real 
: unless this clause were in the act, there would be no means of en- 
l the pa3rment of duty as against the stranger. In order to avoid the 
Ity, the leg^ialature provided, that, until the money was laid out, the par- 
king in succession should pay as annuitants for the amoimt which they 
\o receive; and that, when so laid out, the duty would cease to be pay- 
with this exception, that, if it was not so laid out imtil it came to a party 
d to an estate of inheritance, then that the surplus of the legacy should 
4e to the duty. This was the state of the law from the 26th of April, 
until the year 1804, when, by the act 44 Geo. 3, c 98, all the existing 
.dnties were repealed, and new ones imposed, and set out in the schedule 
t act. In that act there was one material clause, which was important 
! point, whether the legislature intended to give a retrospective effect to 
t of 1796. After the passing of the latter act, there were two distinct 
stiD payable, viz., the duties under the old acts, where the testator had 
efore this act, and the duties payable in respect of legacies after this act 
L The 12th section of the 44 Geo. 3, c. 98, recites the acts imposing 
on receipts, and enacts, " that the said duties on 'legacies, given or be- 
led by, or derived from, persons who died previous to the 27th of April, 
shall be and remain payable, &c., to the use of his majesty for two years 
he 10th of October, 1804* and that, from the expiration of two years 
hat date, every receipt, &c., in respect of any legacy derived from any 
I whatsoever, dying previous to or since the 27th of April, 1796, shall 
)le to duties set forth in the schedule to the new act.*' Tliis clause is 
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Exchequer, material, as shewing what the legislature thought it fidr to parties whose tes- 
Attorney- tator died before 1796, to give them time to relieve themselves from the new 
Gene HAL duties, if they could do so. The next act was the 45 Geo. 3, c. 28. That act 
Uandcock. is not material to the present argument. It was the first act imposing the 
same duties on legacies charged on real estate as were previously payable on 
personal estate, and was also the first act imposing legacy duties on children of 
a testator. It had, however, no retrospective operation. The next act, 48 
Geo. 3, c. 109, only raised the duty on legacies to strangers. The next act 
was the 55 Geo. 3, c. 184, the act at present in force, which enacted a set of 
new duties set forth in the schedule, and repealed the then existing ones. 
That schedule sets forth, " that, where the testator, testatrix, or intestate died 
before or upon the 5th of April, 1805, and the legacy shall be paid, retained, 
satisfied, or discharged after the 31st day of Attgust, 1815, certain duties shall 
be paid ; and the duty in the present case, under that schedule, would be four 
per cent. In the case, however, of a person in the same degree as the present 
legatee, where the testator died on or after the 5th day of April, 1805, a duty 
would be payable of 5/. per cent. This part of the schedule is material, as it 
clearly has a retrospective effect. Although the act was to come into operation 
on the 31st day of August, 1815, it was to apply to legacies given by parties 
dying after the 5th of April, 1805. It may be objected, that the legislature 
would not be so unreasonable as to impose a dutv upon a legacy payable in 
179] , which would not have attached, if the duty had been paid in that year. 
The answer is, that the legislature, throughout these acts, shew, that they con- 
template a retrospective operation. Having, therefore, cleared away all pre- 
liminary matters, we come back to the original question, — ^is this a legacy paid, 
delivered, satisfied, or discharged after the 31 st day of August, 1815? [It is un- 
necessary to follow the argument, as the judgment turns altogether upon what is 
already set out. The solicitor-general cited Attorney -General v. Manners (a), 
Hill V. Atkinson (b), Attorney- General v. Wood (c). Attorney -General v. 
Hope(d), Coombe v. Triste. 

Kelly, contrh, — ^The duties, claimed by the Crown are not pa3rable by law. 
The question, whether there has been an appropriation, is a secondary question. 
The principal question is, whether, by any statute passed since the 36 Geo. 3, 
an ex post facto operation is given to that act. The proposition for which the 
defendants contend is, that the duties now claimed were, for the first time, 
made payable by the 36 Geo. 3, and that there is nothing retrospective in tiiat 
•ct, nor is it made so by any of the subsequent acts, so as to include legacies 
given before 1796. If the defendant shall be enabled to shew, that, if these 
duties- hsd been claimed in 1797, they would not have been recoverable; dien 
nothing since that time has occurred to make them so, even admitting, that 
the recent acts are retrospective, as increasing the quantum of the previous 
duties. 

The testator died in 1791, having, by his will, appointed two executors and 
one legatee. He devised several real estates, and also his personal estates, 
with directions that the proceeds should be invested in land, subject to tlie 
same trusts as had been previously directed as to his real estates; and, in tlie 

(o) 1 Price, 411. (c) 2 Y. & J. 290. 
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meantime, to be laid out on mortgage; and, mitil so laid out, to be invested in 
the funds. The residuary personal estate amounted to 14,000/. The invest- 
ment under the trusts of the will was not made; however, there was an invest- 
ment on mortgage by Gorst Malbon, for his own use and benefit. He 
received the rents and profits under this mortgage, to his own use, until his 
death, in 1815, after the 55 Geo. 3 came into operation. A suit then took 
place, in order to ascertain who was the heir at law; and, that having been 
ascertained, and the money having been paid to him, the question now arises, 
is he liable to a duty of four per cent. Three statutes passed before the year 
1 796, as already stated, affecting duties on legacies. In the year 1796, how- 
ever, the first direct duty, eo nomine, was imposed upon legacies. This statute 
made several important alterations. The first alteration was by the 1st and 
2nd sections. The most important alterations, as distinguished from all the 
others, is, that higher duties were imposed, and these larger duties only ap- 
plied to persons dying after the passing of that act. There were, therefore, 
two classes of duties; one of larger amount, applying to legacies given subse- 
quently to 1796: one minor in amount, chargeable in respect of legacies of 
persons dying before 1 796. There was also another important change in the 
law, viz., the higher duties were made payable on the legacies, and not upon 
receipts; and here, again, the 36 Geo. 3, is not retrospective. The third is 
the important alteration, and the one which aficcts the present case. Before 
the 36 Geo. 3, money directed to be laid out in land was not directly or indi- 
rectly liable to duty, until the 19th section of that act imposed the duties. 
Another alteration was, that executors, who were not liable where the money 
waa paid to themselves or legatees, by the 6th section were made liable to 
pay duties like ordinary persons. 

The 25th section also imposes a new duty on money paid into the Court of 
Chancery. Up to this time no retrospective operation is given by the 36 Geo. 3. 
The next change of the law was the 44 Geo. 3. The first question will be, 
is there a retrospective operation thoughout the whole of the provisions of 
this statute, given to the 36 Geo. 3 ?— or whether any greater efiect is to be 
given to the 44 Geo. 3, than this, viz., that for two years parties claiming 
under wills in operation before 1 796, were to pay precisely tlie same duties ? 
and it is submitted, that this act was retrospective only as to the amount of 
duties, and that it did not make parties, claiming under wills previous to 1796, 
liable, who were not made liable by 36 Geo. 3. Suppose a person liable, 
before 1796, to pay 5 per cent, duty, and 6 per cent, after 1796 ; under these 
circumstances, if he obtained payment of his legacy before the expiration of two 
years, he would pay the old duties, and this was the efifect of the 44 Geo. 3. 
There is nothing, however, in this act which makes any subject-matter not 
liable to duty before 1796, now liable under the latter act. The 44 Geo. 3, 
for the period of two years from its passing, operated to increase and equalize 
the duties, and that was aU. Next came the 45 Geo. 3. Tliis statute is ex- 
tremely material, not only as increasing the duties, but as imposing a duty on 
persona not before liable, viz., children. Then comes the 55 Geo. 3. It is 
contended that, provided the money is payable after 1815, that is sufficient to 
make the duties payable in respect of such legacy, no matter when the will 
first took efifect by the testator's death. The answer to that is, that the only 
efifect of the 55 Geo. 3, is to increase the duties, making a distinction between 
duties payable before and after 1805. If this act, as contended for, applies to 
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JBxef$:qver. all legacies giyen before 1 805, it would, by a parity of reasoning, apply to 
srf^rw children, whose parents died before 1805. It would be an extremely hard 

liENERAL cafse, if a parent died in 1805, and the legacy was not paid until after 1815, 
Hahdcock. *^^^ *^^^ children would be liable to a duty. [Parke, B. — ^The solicitor- 
general's argument involves this consequence. Rol/e, — ^No: the act itself 
says that 55 Geo. 3, imposes no duty on a child, if the parent died before 1805 ; 
however, if that exemption was not in the statute, such a consequence would 
certainly follow.] Although it is quite true that the statute is retrospectiye 
in its effect, as to increasing the duties, still there are no clear and unequivocal 
words to gfive this act an ex post facto operation, as to the subject-matter of 
money to be laid out in land. Suppose a legatee had sold his ultimate vested 
reversion between 1791 and 1796, it would be a great hardship on a purchaser 
who took the land on the faith of the then law, to have a payment of duty 
imposed upon him by an ex post facto enactment. It is submitted, that it 
was not merely by the indirect implication, arising from the fact that no 
receipt was given for money directed to be laid out in land, that such money 
was exempted from legacy duty. In the case of the Attomey-General v. 
Holford id), it was held, ** that a bequest of real property to trustees, to be 
sold, and part of the profits to be deemed part of the residue of the testator's 
estate, or go in aid, if necessary, of the rest of his pecuniary legacies, given 
either by his will or any codicil thereto, was liable to the legacy duty im- 
posed by the 48 Geo. 3, c. 149, although the residuary legatee took the pro- 
perty in statu quo, and the trustees did not convert it into money by sale, 
according to the directions of the will, there being no daim to render such 
sale necessary. The subject of such a bequest would be considered as per- 
sonal property in equity, and would go, in case of the legatee's death, to 
personal representatives. That is precisely the converse of what the present 
case would have been before 1 796. In that case the question was, whether 
the land was liable to the payment of the legacy duty, under the 44 Geo. 8 ; 
and the Court held it was ; and for this reason, viz., that it was a devise of 
land to be applied as personalty. Here, however, it is a devise of money to 
be laid out in land, which equity would consider as land. Thompson, C. B., 
in delivering his judgment, puts a case in pari nutterid with the present : — 
" Suppose a sum of money were bequeathed to be laid out in land, is sudi a 
legacy provided for by the act ? That would certainly be deemed, in equity, 
land, not money." [Parke, B. — If I understand that decision right, it is this: 
if a party takes the legacy in the shape of land, instead of money, he diaU 
still be liable to the duty, under the 44 Geo. 3.] Before the 36 Geo. 3, money 
directed to be laid out in land, would have been considered, in equity, as land. 
But, without referring to any authority, it is only necessary to look to the 
36 Geo. 3, s. 19, which enacts, "that any sum of money, or personal estate, 
directed to be applied in the purchase of real estate, shall be charged with and 
pay duty as personal estate." Then comes the proviso, " unless the same be 
so given as to be enjoyed by different persons in succession ; and then eadi 
person, entitled thereto in succession, shall pay duty for the same, in the same 
manner as if the same had not been directed to be applied in the purchase of 
real estate, unless the same shall have been actually employed in the purdiase 
of real estate, before such duty accrued ; but no such duty shall accrue in 
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reelect thereof, after the same shall have been actually applied in the purchase 
of real estate, for so much thereof as shall have been so employed." 

On what principle can it be said, that money directed to be laid out in 
land was liable to duty before this act ? Arc we to suppose that the legis- 
lature, at the time they passed the acts as to receipts, did contemplate the 
contingency, that, money directed to be laid out in land, might be paid directly 
in money by the executor to the legatee ? As money directed to be laid out 
in land is generally made the subject of strict settlement, if the legislature 
meant it, they would have pointed it out specifically. This not being so, it is 
{dain this duty was never imposed until the passing of the 36 Geo. 3. If, then, 
until this express provision, there was no act imposing a duty on money 
directed to be laid out in land, how can it be said this act is retrospective ? 
If a daim had been made when the only statute in existence was 36 Geo. 3, 
could it be said such a duty would be payable, that act not providing for any 
retrospective operation ? 

We now come to the 44 Geo. 3. At the time of the passing of that act, 
there were three different classes of cases ; these have already been pointed 
out : the third, however, is important here, as regarding money directed to 
be laid out in land, which it is submitted was altogether untouched by the 
act of 1804. The 12th section of the 44 Geo. 3. provides, "that whereas 
certain duties are charged upon receipts or other discharges, for or in respect 
of legacies given or bequeathed by, or derived from, persons who died pre- 
vious to the 27th day of April, 1796, for and during the term of two years, 
from the 10th day of October, 1804, be it therefore enacted, that the said 
duties on l^;acies, (viz., those under the three former acts,) given or be- 
queathed by, or derived from, persons who died previous to the 27th day of April, 
1 796, shall be and remain payable, and shall be paid, to and for the use of his 
majesty, &c., for and during the same term of two years from and after the 
said 10th day of October, 1804, any thing in this act, &c., notwithstanding; 
and that, from and after the expiration of two years from the 10th day of 
October, 1804, every such receipt, &c., for any legacy, &c., whether the person 
giving the same shall have died previous to or since the 27th of April, 1 796, 
shall be, &c., subject to the receipts, &c., for legacies mentioned, &c., in the 
sdiednle hereunto annexed." The above section only relates to the 20, 23, 
and 29 Geo. 3. Here, then, the question arises, is this not a provision affecting 
only the amounts of duties previously payable ? — or is it one making things 
liable to duty which were not so before ? It is submitted that the legislature, 
in effect, says this, " We give to persons two years to collect their legacies, 
snbject to the old duties." If the act of 1805, imposing duties on children, 
bad passed in 1800, could the 55 Geo. 3, have made children liable to duty ? 
It is confidently contended it would not ; the terms of the act are equally 
wide, however, to include the one case as well as the other. The recital of 
the three acts operating down to 1796, therefore, shews that the act of 1804 
only extends to the quantum of duties already existing, and not to the imposi- 
tion of new duties not before established. Of all the cases cited at the other 
side. Hill v. Atkinson {h) alone applies to this branch of the argunicnt. The 
sum of the argument, therefore, is, that without express words a tax will not 
be imposed ; and that the fair construction of these acts is an extension of 
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duties already imposed, and not a creation of duties which had previous exist- 
ence. [The argument on the appropriation is omitted for the reason already 

given.] 

Rolfe, S. G., in reply. — If the act is retrospective in augmenting duties 
already in existence, there can be no greater hardship in holding it to be 
retrospective in imposing duties where none previously existed; and it is 
admitted that the act is retrospective in subjecting legacies unpaid at the time 
it took effect to higher duties. In Hill v. Atkinson, if the legacy had been 
paid on the testator's death, it would not have been Hable to any duty. It is 
a matter of very strong doubt, whether money directed to be laid out in land 
would not not be liable before 1796. Suppose a party, before 1796, who was 
entitled to money directed to be laid out in land, had asked for the money, 
and it had been paid to him, could a receipt for that money, in exoneration of 
the executors, be given in evidence without a legacy-stamp ? Certainly not. 
The appropriation directed by the will, does not make it cease to be a legacy. 
If the money had been given for the purpose of binding a party apprentice, 
would it not still be a legacy ? Put this case : if, before 1796, a testator had 
given 10,000/. to A. B. and C. D., nominatim, not as executors, but as trus- 
tees, to lay it out in land to be settled in some particular manner, it will not 
be said that the trustees would not be bound to give a receipt to the executors, 
upon the payment of the money, if this had occurred before 1796. The 
statute of 1796 passes ; so does the statute of 1804 ; the latter directing the 
duties under the 20, 23, and 29 Geo. 3, to cease after October, 1806; the 
money is not paid over until after October, 1 806, what is the duty payable ? 
If this act has not a retrospective operation, it would not be liable at all ; 
because the duties under the three former acts were repealed; and if the 
meaning of the new acts was not to revive all previous liabilities, the right to 
the duty is altogether gone. This could hardly be supposed to have been the 
intention of the legblature. 

Cur. adv. vuU. 



On a subsequent day. Lord Abinoer, C. B., delivered the judgment of the 
Court. His lordship, after stating the facts of the case, concluding with the 
circumstance that the executors had, in the year 1 832, paid over the residue 
to John Malbon, as the person entitled under the will, then proceeded. — Ihd 
question arises upon the application of these facts, to the act of the 55 Geo. 3, 
c. 184. The third part of the s<chedule to that act contains these words, 
" Where the testator or intestate died before or upon the 5th of April, 1805, 
for every legacy, &c., of the amount or value of 20/. or upwards^ given by 
the will of any person who died before the 5th of April, 1805, out of hb 
personal or moveable estate, and which shall be paid, delivered, satisfied, 
retained, or discharged, after tlie 31st of August, 1815; and for the dear 
residue, &c., of the personal estate of any person who died before the 5th of 
April, 1805. when the same shall be paid, &c., after the 31st of August, 
1815," a certain amount of duty not material to be specified. 

It is plain the testator died before the 5th of April, 1805 ; it ia admitted, 
by the pleadings, that the clear residue of his personal estate was paid and 
satisfied by the defendants to John Malbon, after the 31st day of Auigust, 1815. 
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Unless, therefore, aU the acts tii pari materid shew that this is an excepted Exchequer, 
case, it falls within the precise words of the schedule. . '^^ ^^ 

It was argued that the clear residue was paid to the party entitled, before Gekebal 
any of the acts imposing the duty were in existence, viz.. in 1 793. If William Haxdcock. 
Gorst, the first taker, alone had been entitled to this residue, that might be 
true ; as it might appear that the legacy had been applied to his use before 
the statutes existed. The will, however, contemplates the devolution of this 
residue on a succession of persons, before its being laid out in land ; and the 
executors are directed to keep it in their own control, until it is hud out in 
land ; and it moreover appears, that it never has been so laid out, but that it 
has been paid to the party entitled under the will, as personal estate, in the 
year 1832. It, therefore, was within the words of the 55 Geo. 3. c. 184. 
sched. part 3, tit. Legacy, as well in its form as its time of payment. 

Even supposing that a legacy coming to several persons in successioo, 
under the directions of a win, can be said to be paid and satisfied to each in 
turn, the words of the schedule and of the stat. 36 Geo. 3, may apply to the 
last of these payments, if made after the 3l8t day of Amgust, 1815. ahhougfa 
other payments may have taken place before. As it is admitted that the 
payment and discharges did not take place until 1832. it is mmeoeseary to 
consider the question of what shall be deemed an appropriation. 

It vras principally contended by the defendant, that the 55 Geo. 3. c. 1 84, 
was retrospective, as to the rates of duties payable under former acts by 
parties dying before April, 1805 ; but that it was net retrospective, so as to 
impose a duty where none existed under any statute in operation, before 
April, 1805. This distinction, however, does not exist. Even in the 3G G. 3, 
c. 52, which imposes duties upon legacies, and not upon receipts, as thereto- 
fore, and the 45 G. 3, c. 38, imposing duties for the first time upon legacies 
charged upon land, are danaes giving both the acts a prospective operatioo 
only; and their retroepectiw operaticm is derived from the schedules to 
general stamp acts. 

The 44 G. 3, c. 98, s. 12, continued for two years only, the duties payable 
upon receipts before the 36 G. 3 ; the schedule to the same act imposed re- 
trospectivdy the new duties, after those two years, upon legacies where the 
testators died before the 5th of April, 1805, and the l^acies should not be 
paid untO after those two years ; and the schedule to the 55 Geo. 3, c. 184, 
charges retrospectively the duties in existence at the pa»#ing of that act, oa 
all legacies given by persons dying before April, 1805, and not paid nntfl after 
the 3l8t of Augutt, 1815. However long a time, therefore, the legacies may 
have been vested in interest, if not reduced into poaseaaion before the 31rt 
of Augiut, 1815, the l^atee is still liable. 

It was insisted, in argument, that legacies directed to be laid oat in land 
were distinguishable from other legacies, as equity would consider them to be 
land ; and it was said, moreover, that the 36 Geo. 3, which first imposed duties 
on such legacies, was prospective only. This distinction does not exirt. 
Wherever a receipt for a legacy to be laid out in land was given, such receipt 
vras equally liable to duty with any other. The 36 Geo. 3, does not impose a 
duty on legacies to be laid out in land, anj more than upon mere pcrscnal 
legacies. All that it docs is to make both the one dass and the c^her liable 
to duties, independent of the stamp-doliee on recdpU ; and it also makes the 
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taking of the receipts for both imperatiTe under a penalty ; rendering both 
executor and legatee for the first time aocoontable for both. The legacies 
which are directed to be laid out in land, are no more exempted from the 
retrospective operation of the schedule than legacies of personalty: and» 
therefore, we are of opinion that judgment must be entered for the Crown 
upon this demurrer. 



A., B., and 
C, before the 
marriage of C, 
enterea into an 
agreement, 
dated the2ftth 
Dccemhtr^ 

1834, to rent m 
house of the 
plaintiff for 
seven yeari. 
This agreement 
wai never 
lignrd by the 
plaintiff. In 
September^ 

1835, C. mar- 
ried, and, in the 
following 
December^ A. 
became bank- 
rupt. The 
defendants 
proved pay- 
ment by A.'s 
Assignees of 
the quarter*s 
rent, due at 
Michaelmot^ 
and that the 
plaintiff had 
admitted the 
receipt of the 
two previous 
quarters, but 

it did not ap- 
pear when or 
by whom these 
latter payments 
were made : — 

was no evi- 
dence from 
which an yearly 
tenancy could 
be inferred, so 
as to charge all 
the defendants, 
as it was not 
shewn that the 
pajrments were 
made before 
C.*s marriage, 
or with her 
assent after lier 
marriage* 



DoiDGE V. Elizabeth Bowers, R. W. Munn, and 
Mary Ann his Wife, and Henry Bowers. 

^H£ first count in the declaration stated, that the defendants, BUzabeth 
Bowers, Mary Anne Munn, and H. Bowers, while the said Mary Anne 
was unmarried, to wit, on the 14th September, 1835, were indebted to the 
plaintiff in 300/., for the use and occupation of a messuage, &a. of the plain- 
tiff, hj them occupied and enjoyed ; laying the promise to pay, while the 
defendant, Mary Ann, was unmarried. The second count was for half a year's 
rent, due at Lady Day, 1 836, of a dwelling-house and premises, demised by 
the plaintiff to the defendant, Elizabeth Mary Ann, before her marriage, and 
Henry on the 25th December, 1834, at a yearly rent of 90/., payable quarterly. 
The defendants pleaded to the first count ; first, that the defendants Elizabeth 
Mary Anne and Henry did not, while the said Mary Ann was unmarried, pro- 
mise as therein mentioned ; secondly, payment partly by those three defen- 
dants, while the defendant Mary Ann was immarried, and partly by the 
defendants Elizabeth R, W. Mvnn and Henry, of divers sums of money, in 
full satisfaction and discharge of the monies in the first count mentioned, and 
thereby claimed for and in respect of the alleged use and occupation whilst the 
said Mary Ann was unmarried. To the second count, the defendants pleaded, 
first, the general issue; secondly, a denial of the demise as in that count 
mentioned ; thirdly, an eviction by the plaintiff before the rent claimed became 
due, and after the marriage of the defendants, Munn and his wife ; and 
fourthly, a determination of the demise by operation of law before the rent 
became due. The replications denied the alleged payment and eviction, and 
joined issue on the other pleas. At the trial, before Parke, B., at the last 
Worcester assizes, it appeared, that Henry Bowers and his daughters, Elizabeth 
and Mary Ann, entered into possession of the premises in question, under an 
agreement, bearing date the 25 December, 1834, whereby, the pliuntiffs agreed 
to let, and the defendants Henry Bowers, Elizabeth and Mary Ann, agreed to 
take for the term of seven years, a newly erected dwelling-house, at Great 
Malvern, belonging to the plaintiff, at the yearly rent of 90/., to be paid 
quarterly ; a lease to be drawn as between landlord and tenant, and to contain 
the usual covenants, provisoes, and agreements. This agreement was stamped 
with a lease stamp, and signed by the three defendants, parties to it, but not 
by the defendant. The house was furnished by Bovvers, and let to visitors 
who came to Malvern during the summer. The parties continued to occupy 
until Christmas, 1835, when Henry Bowers became bankrupt. On the 15th 
September, 1 835, Mary Anne Bowers married the defendant Munn. It was 
proved, that the assignees, under Henry Bowers's bankruptcy, had paid the 
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quarter's rent dae at Michaelmas, and that the plaintiff had admitted the 
receipt of the two former quarter's rent ; but it did not appear when the pay- 
ments had been made or by whom. It was objected, on the part of the 
defendant, that the agreement, not being signed by the plaintiff, could not 
operate as a demise. To this it was replied, that inasmuch as the parties had 
entered into possession and paid rent, there was evidence of an yearly tenancy 
iq>on the terms of that agreement. The learned judge was of opinion, that 
although the payment of rent might be evidence of an yearly tenancy, yet, 
there did not appear to him to be any evidence that the payments of rent were 
made before the marriage of Mrs. Mwm, or that she had authorized such 
payments since her marriage. A verdict vras found for the defendants on the 
second and fourth issues, with liberty to move to enter a verdict on those 
issues for 45/. On the other issues the plaintiff had a verdict. 

Talfourd, Seijt., now moved accordingly. The plea of payment is an admis- 
sion upon the record of the demise alleged in the declaration. IParke, B, — 
Yon must shew a demise independently of that issue. The agreement not 
being signed by the plaintiff, would not operate as a demise, and the parties 
who entered under it were mere tenants at will, unless they occupied for a 
longer period than a year, or paid an yearly rent, and there was no evidence 
whatever of a payment by Mrs. Munn, or with her authority.] In Cox v. 
Bent (a), the plaintiff had entered under an agreement for a lease, and it vras 
held, that an admission of a charge of half a year's rent, is an account between 
him and his landlord, and was sufficient to constitute him an yearly tenant. 

Lord Abingbr, C. B. — If there had been any evidence of payment by Mrs. 
Mwm, whilst she was unmarried, it might have been a question for the jury« 
whether, under all the circumstances, she had not assented to a new contract. 
But there was no evidence of such payment, and it does not appear that she 
paid any rent after her marriage. 

Parks, B. — ^I am of opinion, that there is no evidence to constitute a new 
contract. Under the old contract there vras no demise, but the utmost effect 
that could be given to it, was a tenancy at will. Then in order to constitute 
a new tenancy, it was necessary to shew that the three to the instrument agreed 
to pay it« and to become tenants from year to year. But there was no 
evidence to shew the assent of the married sister to the new contract, and, for 
ooght that appeared, the rent might have been paid after her marriage and 
without her knowledge. 

Aldbrson, B.— If it had been proved that the rent had been paid by the 
other parties before the marriage, and whilst she was in the occupation of the 
premises, it would have been a question for the jury whether that was not a 
payment by all : but there was no evidence of that, and no proof whatever 
of a payment after the marriage. 

Rule refused. 
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Exchequer. BeALE V. OvERTON. 



The sheriff 'T'HIS was a sheriff's interpleader rule. It appeared that the sheriff had 

must •PPjy^J^ entered into possession, on the 25th November, and, on the 28th, he 

the interpleader received notice, that the property belonged to a trustee, under the marriage 

Uronn the*" settlement of the defendant's wife. He, however, remained in possession 



following until the 28th January, when he applied to the Court. 



term 

the cUinii 

to enmble the 

parties to shew Willmore, on behalf of the claimants, objected, that the application came too 

term, and if he ^^6* ^^ referred to Cook v. Allen (a), and Ridgway v. Fisher (6). 
is Kuiltj of 

rule will be Humphrey appeared for the execution creditor, and Butt for the sheriff, 

discharged, 

thecosu of Parks, B. — ^The sheriff comes too late and must make his election ; either 

both parties. ^^ j^^je must be discharged, in which case, the sheriff wiD be liable to an 

action, or he must pay the costs of both the other parties. He ought to have 

applied within such time, in the term next after the claim, as to enable the 

other parties to shew cause in that term. 

Aldbrson, B. — In such a case as this, the sheriff will not be safe unless he 
applies within the first four days of the foDowing term. 

Rule accordingly. 



(a) 1 C. & M. 542; 2 Dow. P. C. 11. (6) 1 Har. ft WoU. 189; 3 Dow. P. C. 667. 
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AsHBY V. Hauuies, Esq. 

DEBT against the sheriff of Northamptonshire, for extortion. The decla- 8cniblethit,in 
• 11 1 1 ' ^ ^ . - . , . »n Action 

ration alleged, that a wnt of testatum fieri facias, was sued oat against wl^womk the 

the plaintiff, at the suit of H, B, WUtmore and R. Whitmore, directed to the fortb^fn feVy. 

sheriff of Northamptonshire, wherehy he was commanded to levy of the goods ing under a 

and chattels of the defendant, 54/. 9s, 2d,, for damages recovered hy "uiiSri/ion 

H. B. Whitmore and R, Whitmore, against the defendant ; that the writ was "n«t •»»ie the 

indorsed to levy 22/. 17*. 6(/., hesides sheriff's poundage, officers' fees, and all ukentand if is 

legal incidental expenses, and was delivered to the defendant as sheriff of "®* •ufficient 
•KT r 1.1. ^i-i.i. 1.1 ii<.i *° «i'g* 'hat 

Northamptonshire, by vurtue of which said wnt and mdorsement, the defendant, the theriff took . 

as such sheriff, seized and took in execution divers goods and chattels of the JjJJ^'J[^"™ 

plaintiff, of great value, to wit, of the value of the monies so indorsed on the allowed by the 

said writ, and directed to be levied as aforesaid, and then levied the same ; •'•^"^ 

yet, that the defendant so being sheriff as aforesaid, by reason and under colour 

of his said office, and under and by colour of the said writ of testatum fieri facias, 

sued out against the plaintiff wrongfully, illegally, and oppressively received 

and took from the plaintiff, for the serving and executing of the said writ, 

more and other consideration and recompense than by the statute in such case 

made and provided in that behalf is allowed, that is to say, the sum of 

1/. 16*. 2d. more than in that statute is limited and appointed, contrary to 

the form of the statute, &c. 

Special demurrer, assigning the following causes : — ^That although it appears 

by the declaration, that the writ was indorsed to levy 22/. 17*. 6(/., besides 

sheriff's poundage, officers' fees, and all legal incidental expenses, yet the 

plaintiff, in the allegation that the defendant seized and took in execution 

divers goods and chatteb of the plaintiff, of great value, to wit, of the value 

of the monies so indorsed on the writ, and directed to be levied as aforesaid, 

and then levied the same, has not shewn, with sufficient certainty, whether he 
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ExcheqMr. means that the defendant took in execution goods of the value of the said sum 

aThby ^^ ^^'' ^ '^*- ^^- ^^^y» ^^ °^ *^^ ®^°^ together with sheriflTs poundage, officers' 
V. _ fees, and other legal incidental expenses ; and also that the plaintiff has not, 
by his declaration, shewn with sufficient certainty, whether the defendant, by 
reason and under colour of his office, and under and by colour of the said 
writ, wrongfully received and took from the plaintiff, for the serving and 
executing of the said writ, more and other consideration and recompense than 
by the statute is allowed, in addition to and exclusive of the officers' fees and 
all legal incidental expenses ; or whether he, the piaintift neana to charge the 
sheriff with hmng taken and received more and greater recompense than is 
allowed by the statute 29 EUz. c. 4, or the 43 Geo. 3, c. 46, s. 5, and that the 
plaintiff has not stated or alleged, how much the defendant received and took 
from the plaintiff for the serving and executing of the writ, but merely that 
he received and took 1/. 16*. 2d. more than by the statute is allowed, and 
the plaintiff, by such last- mentioned allegation, has so mixed up the law and 
fact, that the Court cannot see on the fiace of the declaration, whether or not 
the defendant has taken or received more than by law allowed ; and the de- 
fendant cannot take issue on the allegation, without leaving it to the jury to 
determine the law, and to say, whether the defendant has taken more than by 
law allowed, whereas, it is the province of the jury to say, merely, how much 
the defendant took by way of such consideration and recompense ; and the 
province of the Court to say, whether such sum is more than allowed by 
statute, and the plaintiff ought, therefore, to have stated in the declaration, 
how much the defendant took as such consideration and recompense. 
Joinder in demurrer. 

Peacock, in support of the demurrer. — ^The declaration mixes up the law and 
fact. It should have been stated how much the defendant took, or that he took 
more than a shilling in the pound on the sum levied. If the actual sum had been 
stated, that would have been traversable ; but, in the present form of declaring, 
should any doubt arise at nisi prius, as to the construction of the statute, the 
jury would have to decide on the question of law instead of the Court. In 
Comyn's Digest, title. Pleader, (E 34.) it is said, " that every plea ought to 
be triable, and therefore must consist of matter of law which is determinable by 
the Court, or matter of record which is triable by the record, or matter of 
fact which is triable by the country ; and if fad is complicated with matter of 
law so that it cannot be tried by the Court or jury, the plea is bad ; as if the 
defendant pleads that A. licite gavitus fuit bond fehn, it will be bad, for the 
jury cannot determine whether he lawfully enjoyed, nor the Court whether he 
enjoyed. So if the condition of a bond be, that he will shew a sufficient 
discharge of an annuity, it is bad if he pleads that he shewed a sufficient 
discharge, for the jury cannot try whether it is sufficient, but he ought to 
shew what discharge he gave, and the Court wiD judge whether it is sufficient" 
Suppose a plea of the Statute of Limitations should state, that the cause of 
action did not accrue within the time limited by law, that would be bad, 
inasmuch as the fact and law would both be submitted to the jury. Had the 
plea been so framed in Paget v. Foley (a), where the question was, whether 
an action for rent, due on a lease, was limited to six years by the 3 & 4 W. 4, 

(a) 2 Ding. N. C. C79. 
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c. 27, 8. 42, or to twenty yean, by the 3 & 4 W. 4, c. 42, s. 3, that compli- Exchequer. 
cated question would have been presented to the jury. If thia form of pleading a^"^^^^ 
be held good, it will be necessary, in every case where the law is doubtful, to r. 

incur the expense of a trial to ascertain the fact, and then to go to the Coiirt Habries. 
for its decision upon this law. It appears, from the case of Lyster v. 
Bromley {b), that formerly a difficulty arose in the construction of this very 
statute, the 29th Eliz. c. 4, and it was doubted, whether the sheriff ought to 
have twelve pence in the pound on the first 100/., and sixpence in the pound for 
all the amount beyond the first 100/. ; or, whether he ought to have but 
sixpence where the sum exceeds 100/. If this point were now doubted, the 
law would, by this mode of declaring, be mixed up with the fact. [Parke, B. — 
It may be questionable whether the sheriff can levy for the expenses of his 
poundage.] That point came before the Court in Bumey v. Taffnell (c), and 
may be intended to be raised here. 

Humphrey was to have argued in support of the declaration, when 

Parks, B. said — ^There is considerable weight in what has been urged, and 
I think you had better amend. 

Amendment on paymentof costs. 

(6) Cro. Car. 286. (r) 12 Binc^. 255 ; 9 Moore, 42ft. 



In re Robert Thompson. 

''PHIS was an application to set aside a writ of privilege. It appeared that a A general writ 
bill had been filed, in the Court of Chancery, against Mr. Thompson and dool^not^ope- 
other persons, as executors and trustees under the will of a deceased party. r*^e «» "^ >"- 
Mr. Thompson, who was one €it the side-clerks in the King's Remembrancer's periede the ne^ 
Cfffice, sued out a writ of privilege, and served a copy on the plaintiff (d). *^1*!^^ ^'^h 

privile^, but 
(i/) William the Fourth, &c., to all whom watchin^^. and danegelU, and alio from any >■ » "}«'« n^^^c* 
these present letters shall come, greeting.— provision or purveyance, or other payments |"*^ I-li^'to^'t 
Whereas, as well from our royal dignity as by way of customs for any victuals whatso- *' *"""•*■ *® "• 
from ancient custom, in consequence thereof, ever, for their own houses brought, in any 
used time beyond the memory of man hi- cities, castles, or maritime places whatso- 
therto, it hath obtained, that the barons of ever, aad from any other assarts of their 
our Exchequer, the clerks residing there, own demesnes, and from the payment of 
and all other ministers officiating thereof, any toll or custom ; and that they should 
whether they be of the clergy, or such not be impleaded elsewhere than in the Ex- 
others as belong to the King's Court who chequer aforesaid, so long as the said Ex- 
assist there by command, should not be re- chequer shall be open : as appears by the 
quired to appear out of the said Exchequer, inspection of the red-book of our Exche- 
for any causes, before any judges whauo- quer. under the title relating to the rights 
ever, or the very judge before whom the and privileges of the residents of the Ex- 
iuit should be depending, whether ecclesi- chequer which Henry the First, by writ, 
astical or secular; and that if they should granted for the perpetual exemption of 
happen to be cited by reason of any power such as assist there. We therefore corn- 
granted by the Crown, they should, by mand you, and strictly enjoin, not to mo- 
public authority, be excused; and that the lest, or permit to be molested, as fkr as in 
same persons should be free and acquitted you lies, Robert Thompson^ Esq., one of the 
from all common juries, suits of court in clerks in the Office of His Majesty's Re- 
the county court, hundred court, and other membrancer, of our Exchequer, at IFett- 
courts whatsoever, as well held for and in minster, whose continual residence is there 
their lordships as elsewhere within their required, contrary to the tenor of the privi- 
fees, and likewise for minderwite exercises, leges aforesaid, nor compel him to execute 
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Exchequer, SimpJcinson Kad Beavan moved to set aside the writ. — It is doubtful whethet 

'^^^ the privilege of an officer of this Court is available agaiust a proceeding in the 

Thompson. Court of Chancery. In Viner's Abridgment, title Privilege, 524, n. 26, it is 
said, the Lord Chancellor Egerton declared, that no Chequer-man is privi- 
leged against a subpoena of this court ; and several pleas by officers there, as 
register, receiver, &c., have been overruled. But, at all events, the writ only 
applies to cases where the officer is sued alone, and in his individoal capacity. 
In Fanshaw v. Fan8haw{a), two of the defendants, being officers of the Ex- 
chequer, pled the privilege of the Exchequer; plea overruled, because there 
was a third defendant, who had no right of privilege. Powle's case(b), Mohf 
y,Cook{c), Toumsendy, I>uppd{d), Pratt v, Salt{e), Robarts v. Mason (/), 
Ramsbottom v. Harcourt(g), all establish, that the principle cannot be made 
use of, where the party claiming it is sued jointly with other persons. If the 
law were not so, this inconsistency would follow — that, if the other party hap- 
pened to be an officer of the Court of Chancery, there would be no means of 
suing at all. Farther, to entitle a party to this privilege, he must be sued in 
his personal, and not in his representative, character. Another objection to 
the writ is, that the bill was filed, and the subpoena served, when the Court of 
Exchequer was not sitting. The form of the writ of privilege is, that the 
officers of the Elxchequer are not to be impleaded in any other court, so long 
as the said Court of Elxchequer shall be open. 

Charles Cooper and Bacon, contrct, — ^Though the Courts may not be disposed 
to favour a privilege, now that the reason for establishing it has passed away; 
yet, if it is no longer useful, or even injurious, it is for the legislature, and not 
the Court, to interfere. It is true, that, in certain cases, the privilege has not 
been allowed, when the party claiming it has been sued jointly with others 
not privileged ; but it will be found, that, in all those cases, the reason for dis- 
allowing the privilege was, that the party could not have the same remedy in 
the court the privilege was claimed. In the Court of Chancery, though there 
is both an equity and common law jurisdiction, yet, if the case required the 
decision of a jury, the party could not have the complete remedy he desired. 
Chief Baron Gilbert, in his treatise on Civil Actions in the Common Pleas (il), 
after stating, that the particular privilege of the officers of each court is not to 
be impleaded elsewhere, goes on to say, '* But this is to be understood where 
the plaintiff can have the same remedy against the officer in his own court, as 
in that where he sues him ; for, if money be attached in an attorney's bands, 
by foreign attachment, in the sheriff's court in London, he shaU not have his 
privilege; because, in this case, the plaintiff would be remediless, for the 
foreign attachment is by particular custom of London, and does not lie at coin- 



any office, but cause bim to bave firm quiet 
in tbat respect, under the penalty that shall 
befal thereon : and if, on these occasions, 
or any of them, ye shall have tiiken any dis- 
tress or provision from the said Robert 
Thompson, or his servants, that ye cause 
the same to be restored to him without 
delay ; or if ye bave arrested the said Robert 
Thompson, that ye forthwith suffer him to 
go at large, upon the pain that shall befal 
Uiereon. For witness whereof, we have 
caused these our letters to be made patent. 



Witness, James, Lord Abinger, at fTeximh' 
sfer, the 31st day of Januaiy, in the 7th year 
of our reign, by the tenor of the red-book, 
and by the barons. Vimcsnt. 

(a) I Vernon. 246. 

(b) Dyer, 377. 

(c) Vent. 298. 
(//) Str. 610. 

{e) Cited Bac. Ab. tit. Priv. 533. 
if) I Taunt. 245. 
(g) 4 M. & S. 585. 
(A) p. 209. 
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mon law; so that, if an attorney should have his priTilege, the plcdntiff should Bxehtquer. 
be without his redress. So if a writ of entry, or other real action, be brought i^"^^ 
against an attorney of the King's Bench, he cannot plead his privilege; be- TBoiirsoy. 
cause, if this should be allowed, the plaintiff would have a right, without 
remedy; for the King's Bench hath not cognizance of real actions. So if an 
attorney of the Common Fleas be sued in an appeal, he shall not have his privi- 
lege; for his own court hath not cognizance of this action, and, by this protec- 
tion, he should go unpunished." In the Court of Exchequer, no case could 
arise, in which the party against whom the privilege is set up, would not have 
an equal remedy as in any other court, either of law or equity. Numerous 
instances are collected in Burton* b Practice in the Exchequer Office of Fleas (^), 
where the privilege has been allowed, though the party claiming it has been 
joined with others. In the 1 1 Prac. 2, Newport, (servant of W. Ford, one of 
the barons,) and Margaret, his wife, against Horseman, in debt, pro deho prefat. 
Margmrette dum solafuit; Mich. 7 Hen. 5, Dixon, clerk of the pipe, and two 
others not having privilege, against Walter, the parson of St. Margaret^ 
Moues, in London, in trespass. But the plaintiff is premature in making this 
application. The writ is not addressed to the plaintiff, but to the lord chan- 
cellor; and without Mr. Thompson should take the further proceeding of 
pleading the privilege, the writ is a mere nullity. Supposing Mr. Thompson 
had been arrested, the sheriff would not be justified in discharging him, upon 
the mere production of this writ. Crossly v. Shaw(k), Until the privilege is 
pleaded, the question as to how far he is entitled to avail himself of it cannot 
arise. Snee v. Humfreys (z) . The only effect of the suing out the writ is, to 
give notice that he is an officer of the Court of Exchequer, and enjoying the 
privilege. There is a distinction between the writ of privilege and an injunc- 
tion of privilege. 



in reply, contended that the writ operated as an injunction of 
privilege. 

Lord Abinobr, C. B. — I am of opinion that there is no ground for the 
applicatioo. This writ is not an injunction, but is nothing more than a testi- 
fication under the authority of the court, that the party has a general privi^ 
Isge^ and it is a mistake to suppose this document can be used for the purpose 
of intimidation in the present case. The suing out of the writ of privilege 
does not do away with the necessity of pleading the privilege, but it is only 
evidence in support of the plea. We are asked to set aside the writ because 
the privilege cannot apply to this particular case ; but why set it aside ? — be- 
caose the party tries to make that use of it which the law does not permit. 
As the attempt has been made to use the writ for the purpose of deceiving 
the plaintiff, the application will be discharged without costs. 

Application discharged. 



(A) Vol. 1, p, 45. 48. (*) 2 W. Black. 1084. («) I Wils. 306. 
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Exchequer, 



Hedger V. Stevenson. 



WM held*!'"*^ ASSUMPSIT by indorsee against payee of a promissory note. The deda- 
wifficient no- ration stated, that one Samuel Thompson, on the 10th day of August, in 

nourof A pro- ^® 7^^ 1835, made his promissory note in writing, and thereby promised to 

mUsory note: pay to the order of defendant, at Messrs. Barclay, Tritton, and Barclay's, 

•ired'by Mr. ' London, 99/. 18*., two months after the date thereof, for value received, which 

notice ^hat^°** period had, at the time of the commencement of this suit, elapsed ; and then 

promitsorj deHvered the said note to the defendant ; and the defendant indorsed the said 

^AwuH^ note to the plaintiff, and then promised to pay the same according to the tenor 

1835, made by and effect thereof. But the said Messrs. Barclay, Tritton, and Barclay, did 

99/. 18*., pay- ^^*» ^^^ ^^^ ^^ ®^^ Samuel Thompson, nor the defendant, or any other person 
able to your 
order two 
months after 
date thereof, 

became due , . , * ^ « i -n 

Yesterday, and the non-payment of the said note modo et forma. At the trial, before Parke, B., 

turneTun^aid* ** *^® London sittings in term, the following letter from the plaintiff's attorney 

I have to was put in as notice of dishonour : — 

request you 

will please re- 

mit the amount "London, 30, Broad Street Buildings, I4th October, 1835. 

thereof, with 

1*. 6<i., noting, " Sir, — I am desired by Mr. Hedger, to give you notice that a promissory 

bymura of**' °^*®' ^^®^ August the 10th, 1835, made by Samuel Thompson for 99/. 18»., 

post.** payable to your order two months after date thereof, became due yesterday 
and has been returned unpaid. I have to request you will please to remit the 
amount thereof, with 1^. 6d., noting, free of postage, by return of post. 



pay the said note, although the said note was presented at Messrs. Barclay, 
Tritton, and Barclay's aforesaid, on the day when it became due, of which the 
defendant then had notice. Plea — ^That the defendant had not due notice of 



I am, &c., JoNKs Shter." 



W, H, Watson moved accordingly, citing Bolton v. Welch (a). Hartley y. 



tion alleged, 
that one 8. T. 
made his pro- 
missory note, 
and promised 
to pay to the 

order of the It was objected, on the part of the defendant, that this letter was a mere 

Messrs. B., T., Statement of the note being unpaid, and did not amount to a notice of disho- 

&B.*8 99A 18«., nour. A verdict havins: been found for the plaintiff, with liberty for the de- 
and then dell- -, ,. .^.,^,,1,*.. ,i^ 

▼ered the note fendant to move to enter a verdict, if the Court should be of opinion that the 

to the defen- notice of dishonour was insufficient, 
dant, and pro- 
mised to pay 
the same ac- 
cording to the -^ 
tenor and effect Case (b), and Solarte y. Palmer (c), and also in arrest of judgment, on two 

the sSd Moilin ff^°^"^^® '» ^^^' ^^^ ^^® promise was not in accordance with the obligation. 

B.^T.,&B. did inasmuch as the legal obligation was to pay upon request after due notice of 

wSd's-'x. nor dishonour, whereas the promise was laid to pay according to the tenor and 

the defendant, effect of the note ; secondly, that the breach was improper, as it merely al- 

person, pay'thc l^g®^ * non-payment on the day when the note became due, but did not aver 

said note, al- a non-payment afterwards, 
though the said "^ 

note was pre- 
sented at 
Me«srs. B., T., 
& B.*s on the 
day when it 
became due, 
of which the 
defendant had notice. Ileld^ that the promise and breach were sufficient after verdict. 



A rule having been granted on both points, 

(a) 2 Hodges, 77 ; 3 Bingb. N. C. 688. (c) 1 C. & J. 417. 

{b) 4 B. & C. 339; 6 D. & R. 605. 
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Humfrey and Hoggins shewed cause. — ^The present case is distinguishable Exchequer. 
fipom BoltoH V. Wekk (d) ; there the letter only stated that the note had become h^obe 
due, and had been returned unpaid ; but here, there is a charge for noting, v. 

which sufficiendy intimates that the bill has been dishonoured. In Grugeon Steveksou, 
Y. Smith (e), tried before Patteson, J., at Liverpool, the notice was, — " Your 
bin, due this day, has been returned with charges, to which we request your 
immediate attention ;" and on motion for a new trial, the Court of King*s 
Bench thought the notice sufficient, and refused a rule. In Hartley v. Case(/), 
the letter only amounted to a notice, that an action would be commenced ; 
the form there used was, " I am desired to apply to you for the payment of 
the sum of 150/. due to myself, upon a draft drawn by Mr. Case on Mr. Case, 
and which I hope you will on receipt discharge, to prevent the necessity of law 
proceedings* which otherwise will immediately take place." Lord Tenterden 
thought that notice insufficient, and on motion to set aside the nonsuit, he 
sajrs, — "Tliere is no precise form of words necessary in giving notice of the 
dishonour of a bill of exchange, but the language used must be such as to 
convey notice to the party what the bill is, and that payment of it has been 
refused by the acceptor." In Solarte v. Palmer (g), the notice, which was 
from the plaintiff's attorney, only informed the defendants, that a bill bearing 
their indorsement had been put into his hands, " with directions to take legal 
measures for the recovery thereof, unless immediately paid." IGumey, B. — 
It stated neither acceptance, presentment, or dishonour.] It cannot be said 
that those cases resemble Bolton v. Welch, where the notice was, " The pro- 
missory note for 200/. drawn by H, Hanley, dated the 18th July last, payable 
three months after date, and indorsed by you, became due yesterday, and is 
returned to me unpaid. I therefore give notice thereof, and request you will 
pay the amount thereof forthwith." The words " returned unpaid" are, in 
ordinary language, equivalent to saying that payment had been demanded and 
refused. The form of protest given by the 9th & 10th W. 3, c. 17, is seldom 
or ever used. In Solarte v. Palmer, Tindal, C. J., in deUvering judgment, 
says ( A), — " The notice of dishonour, which is commonly substituted in the 
place of a formal protest, such formal protest being essential in other countries 
to enable the plaintiff to recover, most certainly does not require all the pre- 
dflkm and formality which accompanied the regular protest, for which it has 
been substituted, but it should at least inform the party to whom it is addressed, 
either in express terms or by necessary implication, that the bill has been dis- 
honoured, and that the holder looks to him for payment." 

Then as to the motion in arrest of judgpnent. First, the promise is suffi- 
cient ; the dedaration alleges the indorsement of the note, and that the de- 
fendant promised to pay " according to the tenor and effect thereof," that is, 
in case he had due notice of the dishonour ; secondly, the breach is sufficient; 
it avers a non-pa3rment by each of the parties, at the time that particular party 
ought to have paid. But, at all events, this objection is cured by verdict. 
1 WiU.'s Saund. 227, 8. 

W, H. Watson, in support of the rule. — ^The authorities establish that there 
must be a notice of dishonour, which means a presentment to the acceptor. 



a 



(</) 2 Hodges, 77 ; Bing. N. C. (/) 4 B. & C. ; 6 D. & R. 605. 

E. T. not yet reported. (g) I C. & J. 417. 

(A) 1 C. &J. 421. 
N 2 
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Exchequer. 



Hedger 

V, 
STBVEKSOir. 



and non-payment by him ; and it is not sufficient merely to say that the bill 
is unpaid. The issue is not raised upon the mere fact of the bill being unpaid, 
but that the bill was not paid in manner and form as alleged in the declaration. 
In foreign bills, a formal protest is made use of, and a protest which merely 
stated the bill to be unpaid, would be insufficient. The 9th & 10th W. 3, 
c. 1 7, gives the form of protest ; and the notice of dishonour, which is substi- 
tuted for it, should be equally clear and explicit. In Hartley v. Case, it would 
be obvious to any person receiving the notice, that the bill had been returned 
unpaid, and that the holder had a legal remedy upon it ; but yet the notice 
was held insufficient, as it did not convey an intimation that payment of the 
bill had been refused by the acceptor. It is consistent with the present notice, 
that the bill has been returned unpaid, although not presented, or presented 
after the day when it became due. The case of Grugeon v. Smith ia directly 
at variance with Solarte v. Palmer. 

Secondly, the judgment ought to be arrested. The promise laid in the 
declaration is not the obligation which the law casts upon the indorser ; and 
though the law might imply a promise if none were laid, yet, if a promise be 
alleged more extensive than the obligation, it is bad, even after verdict. Here 
the promise is to pay " according to the tenor thereof," but the obligation of 
the indorser is only to pay after presentment, dishonour, and due notice of dis- 
honour, and then he becomes liable to pay upon request. But further the 
breach is insufficient. It alleges that he did not pay the bill on the day when 
it became due which he was not bound in law to do ; and it is perfectly con- 
sistent with that allegation that he may have paid it afterwards. 



Par KB, B. — ^The rule for entering a nonsuit must be discharged, and also 
the rule for arresting the judgment. The first question, which is one of con- 
siderable importance, is, whether there is a sufficient notice of dishonour. 
The law upon this point is established by the decision in Solarte v. Palmer, 
which confirmed that of Hartley v. Case, against the previous opinion of the 
profession. It is certain that, after the case of Tindal v. Broum, there had 
been an impression, that it was sufficient if the notice conveyed an intimation 
that the party to whom it was given was looked to for payment of the bill or 
note. Hartley v. Case first made an alteration in the law, and decided that 
the view so taken was not correct. Lord Tenterden laid it down, that though 
no precise form of words is necessary to be used in giving notice of diahonoiir, 
yet, that the language used must be such as to convey notice to the party 
what the bill is, and that payment of it has been refused by the acceptor. 
Upon the authority of that case, the Court of Exchequer Chamber and the 
House of Lords decided Solarte v. Palmer, and held the notice there used 
insufficient. By that decision we are bound, though I am not prepared to say 
that I am bound by all the reasoning or language of the learned judges in 
giving their opinion ; and, therefore, should myself doubt, whether we should 
go so far as to say, that it ought to appear upon the face of the instrument, by 
express terms or necessary implication, that the bill was presented and disho- 
noured ; it seems to me enough, if it appear by reasonable intendment, and 
would be inferred by any man of business, that the bill has been presented to 
the acceptor and not paid by him. But supposing that we are bound by the 
precise expression of Tindal, C. J., in delivering judgment in the Exchequer 
Chamber, wc ought not to put a strict construction on the term " necessary 



TRINITY TERM, 1837- Igl 

implication ;" for were we to do so, it would be difficult for any mercantile Exchequer. 
man to conduct business without the constant aid of a solicitor. We must not xq"""^^^ 
put such a meaning on it as would exclude the possibility of any other o. 

inference than that the bill had been so presented, and returned unpaid. The SxEviHiOir. 
extent to which necessary implication should be carried, is stated by Lord 
EUon, who says, " Necessary implication means, not natural necessity, but so 
strong a probability, that an intention, contrary to that which is imputed, can- 
not be supported. Wilkinson v. Adams (a). If we adopt such a rule in the 
present case, could it be doubted by any mercantile man that the bill had been 
presented to the acceptor when due, and was not honoured? Liook at the 
language of the notice : — " I am desired to give you notice, that a promissory 
note, (describing it,) payable to your order, became due yesterday, and has 
been returned unpaid. I have to request you will remit the amount thereof,, 
with \s, 6d, noting." Can any one doubt the use of the term, " returned un* 
paid?" The word '* returned" is almost a technical term in matters of this 
nature, and means, that the bill has come to maturity, and has not been paid. 
Upon reading this notice, I should say, it appears, by necessary implication, 
(in the meaning I attach to the term,) that the note has been duly presented,, 
and dishonoured. This is the opinion I should have formed, previously to the 
case of Bolton v. Welch; and we are not called upon to overrule that case 
without some authority to the contrary. The notice in Grugeon v. Smith is 
in the same terms as the present ; and as we must determine to which of the twa 
cases we will subscribe, I must say, I think that the one in the Common Pleas 
is not rightly determined. There is, indeed, one circumstance mentioned in 
this notice of dishonour, which does not appear in the notice in Bolton v. 
Welckp viz., that the bill had been noted. Tliat constitutes a distinction be- 
tween the two cases; but I disclaim to go on that distinction. In Solarte v. 
Palmer, it was contended, that there was no intimation that the bill had been 
presented for payment, or that it was unpaid, or even that it was due ; and the 
argument for the sufficiency of the notice rested on its containing sufficient in- 
formation that the party was held liable to the holder. In the present case, 
no mercantile man, upon reading the notice, could possibly misunderstand its 
meaning. 

It was also contended, that the judgment should be arrested, on two 
grounds. First, that the promise laid in the declaration is not the correct 
legal promise. I before thought, and still think, that this is not an incorrect 
mode of laying the promise, especially after verdict ; it is the promise which 
results from the fact of the indorsement. The declaration states the note to 
have been drawn by Thompson, payable to the order of the defendant, and de- 
livered to him, and by him indorsed to the plaintiff; and that the defendant 
promised to pay, according to the tenor and effect of the note and of the in- 
dorsement. That is not an improper description of the liability of the in- 
dorser; it means, that he will pay the note, when due, after presentment and 
notice of dishonour. The second ground in arrest of judgment was, that 
that there was no sufficient breach, i am of opinion, that the breach may be 
so read as to constitute a good breach, viz., a non-payment by the indorser, 
after presentment of the note, and after non-payment by the maker, and due 
notice that it was unpaid. The allegation is, that Messrs. Barclay and Co. 

(a) 1 Ves. k Bea. 4G6. 



STEYEirsON. 
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Exchequer, did not, nor did the said Thompson, nor the defendant, or any other person, 
jj2^ pay the note, although the said note was presented at Messrs. Barclay and 
V. Co.'s on the day when ithecame due. It does not say, that the defendant did 

not pay when the note was presented, but at any time; and imports no more 
than this, that, although presented, neither of the parties paid it at any time. 
That is a sufficient breach after verdict. As to whether it might or might not 
have been bad, on special demurrer, we are not called upon to give an opinion. 

BoLLAND, B. — I am of the same opinion upon both points. We onght not 
strictly to construe an instrument of this nature; provided it contain a notice 
that the bill has been dishonoured, and that the party by whom it was given is 
considered liable, that is sufficient. Let us look at the circumstances by which 
matters of this nature are accompanied. Long acquainted as I have been with 
mercantile affairs, not only professionally, but practically, I, for one, do not 
feel inclined to fetter these transactions with difficulties; nor will I do so, unless 
I am compelled by the authority of decided cases. Let us look at this case, 
and see whether any man, who had been only a week conversant with busi« 
ness, could have doubted that this instrument had been dishonoured, and that 
he was held liable to pay the amount due upon it. In the first place, it is a 
returned note, an expression which is perfectly understood in the city of 
London. Then, looking at the notice, it describes the note, the amount is 
given, and it is stated to be due the day before, and goes on to request that the 
defendant would remit the amount, and adds, further, that he claims \s. 6d. for 
noting, which, though he was not entitled to request, it was, nevertheless, 
some further information with respect to the note. Considering the terms of 
the notice, I think, that even the most unpractised man would be perfectly 
satisfied with what had happened to the bill. 

Aldbrson, B. — ^The only conclusion to be drawn from the cases of Hartley 
V. Case and Solarte v. Palmer is, that a notice of dishonour must not merely 
convey information that the party is held liable, but also that the note or bill 
has been dishonoured. I likewise disclaim being bound by the express words 
of the judges, if the term " necessary imphcation" is used by them in a strict 
sense. It must have that reasonable construction which is given in the judg- 
ment of Lord Eldon, cited by my brother Parke. In that view of the case, the 
requisites are fully satisfied by the terms of this notice ; the presentment and 
dishonour are to be inferred necessarily from the words here used. 

GuRNBY, B. — I do not think Bolton v. Welch is governed by the cases of 
Hartley v. Case and Solarte v. Palmer; and we are fortified in our opinion, that 
this notice is sufficient by Grt^geon v. Smith, in which the terms of the notice 
were not so strong as in the present case. 

Parkb, B., stated, that he might add, that Lord Ahinger had no doubt of 
the notice being sufficient. 

Rule discharged. 
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Wheatley v. Patrick. £jf^^. 



/^ASE. The declaration stated, that before and at the time of the com- The defendant 

mitting of the grievance, &c., the plaintiflF was possessed of a certain ^^hwwwid 

horse of great value, to wit, &c., which said horse, together with another chaite,andper- 

honse, was then drawing a certain coach of the plaintiff, in and along a certain ^^^^ By^.'t 

common and public highway, &c. ; and that the defendant was then possessed mitoonduet, in. 

of a chaise and horse drawing the same, which were then under the care, to the plmin- 

management, government, and direction of the defendant, who was then *if7, ^'J"* V"" 
J . . .1 11 1 1 .. 1 ,11. 1 , i/^W, that the 

dnvmg the same : nevertheless, the defendant so carelessly, negligently, and declaration 

improperly, drove and directed the said chaise and horse, that, through the cfwnreS^the 

carelessness, negligence, and improper conduct of the defendant, the defen- defendant with 

dant's said chaise ran and struck against the defendant's said horse, and Jf^]S!d^SnM 

killed it. the hone and 

•nt VT 4. 1^ chaiae, and that 

Piem—Sot guilty. the injury was 

At the trial, before Lord Ahinger, C. B., at the Middlesex sittmgs after u^**°^jl?^ 

Easter Term, it appeared that the defendant, who was a clerk in the house of drit ii^!^^ 

Messrs. De Lafotse and Co., had borrowed of them a horse and gig, and 

went upon an excursion into the country, accompanied by a Mr. Nicholls, 

and on their return home the accident occurred, and at that time Nicholls was 

driving. It was objected, on the part of the defendant, that these facts did 

not support the allegation that the defendant was possessed of the horse and 

chaise, and that he was driving the same. The learned judge was of opinion 

that the allegation was sufficiently proved ; and a verdict was found for the 

plaintiff, with liberty to move to enter a nonsuit, if the Court should be of 

opinion that the proof was insufficient. 

Sir W. FoUett now moved accordingly. — The action cannot be maintained 
against the defendant. The ground upon which a party is held responsible 
for the wrongful acts of another, is, that he has a remedy against that other 
to indemnify himself : that would not apply here. A master is liable for the 
wrongful acts of his servant, but then he would have an action over against 
him. So in the case of a stage-coachman suffering another person to drive, 
the proprietor would have his remedy against the coachman. But here there 
was no implied undertaking by the defendant with DeLafosse and Co., that 
he should himself drive, so that they could not maintain an action against 
him for suffering Nicholls to drive. Case will lie against a party by whose 
neglig^ce an injury, not wilful, is occasioned, though the injury be imme- 
diate. Williams v. Holland {a). The defendant is not charged as having 
driven by his servant, as in Laugher v. Forister (fi). 

Lord Abimgbr, C. B. — ^I am of opinion that there is no ground for the ob- 
jection. The declaration charges that the defendant was possessed of a chaise 
and horse, which were under his direction. Now, as the defendant borrowed 
the horse and chaise, and was using them for his own enjoyment, he may be 
considered as the person possessed of them. The question then is, whether 

(a) 10 Binp. 113 ; 3 M. ft Scott^540. (6) 5 B. ft C. 547. 




1¥hiatley 

V. 

Patrick. 
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a person in posseesion of a carriage, and sitting on the box and permitting 
another to drive, may not in the declaration be charged with having the con- 
duct, control, and management of the carriage ? I think he may ; as, against 
all the world but De Lafosae and Co., he was the person possessed of the 
chaise. I think an action might have lain against him, alleging that NichoUs 
improperly drove with his consent ; but, however that may be, there is no 
ground for the present motion. 

Boll AND, B. — I am of the same opinion. The only question is, whether 
the defendant had not the control of the chaise. De Lafosse and Co. lent it 
to him ; and he, having suffered NicholU to drive, must be taken to have had 
the management of the chaise, and to be hable for any accident that occurred. 

Aldbrson, B. — ^The only plea is, not guilty : it is, therefore, admitted 
upon the record that the defendant was possessed of a horse and chaise, then 
being under his control. Then the only question is, whether, those feu^ 
being admitted, there was a negligent driving by the defendant. I think that 
is made out by proof of his having allowed Nicholls to drive, and that the 
injury was occasioned by his misconduct. 

Rule refused. 



Barry v. Goodman. 



The plaintiflr^t 
landlord con. 
veered the pre- 
miset 10 defen- 
dant, on which 
occasion the 
plaintiff ea?e 
him the follow- 
ing menooran- 
dum : — ** 1 
hereb? certifj 
that i remain 
in the house 
No. 3, StHnton 
Street^ belong- 
ing to W. G., 
upon sufferance 
onlj, and agree 
to give W. G. 
possession at 
any time he 
may require : '* 
— ffeldy not to 
amount loan 
agreement for 
a new tenancy, 
so as to require 
a f tamp. 



nPR£SPASS for breaking and entering plaintiff's house, and taming out 
plaintiff and his family, And removing his goods. 

Plea — Liherum ienementum. 

At the trial, before Lord Abinger, C. B., at the Middlesex sittings after 
Easter Term, it appeared that the party under whom the plaintiff occupied 
the premises in question, conveyed them to the defendant ; and on that occa- 
sion the plaintiff gave him the foUowing memorandum :— 

'* I, David Barry, hereby certify that I remain in the house. No. 8, SwhttM 
Street, belonging to Mr. William Goodman, upon sufferance only, and agree to 
give immediate possession to the said William Goodman at any time he may 
require. — 6th July, 1836." 

It was objected, on the part of the plaintiff, that this document did not 
amount merely to an attornment, but was an agreement for a new tenancyi 
and therefore required a stamp. The learned judge overruled the objectioa, 
and the defendant had a verdict. 

Kelly now moved for a new trial. — ^The memorandum creates a new te- 
nancy, though on sufferance only. " Attornment is the act of putting one 
person in the place of another as landlord. The tenant who has attorned 
continues to hold upon the same terms as he held of his former landlord. 
But here the agreement is for a new tenancy, and is for a time and upon con- 
ditions which may vary from those in the former lease, according to the agree* 
ment of the parties." Per Holroyd, J., in Cornish v. ScareU (a). The defea- 
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dant does not agree to hold upon the same terms as formerly, but only as Exchequer. 

tenant on sufferance. lAUterson, B. — ^The memorandum gives no interest in 

the land ; it is a mere certificate that the former tenancy has expired.] A 

tenant on sufferance has an interest until possession is demanded, except by Ooodm ait. 

tiiis paper no privity was shewn between the plaintiff and the defendant. 

Lord Abinobr, C. B. — ^The memorandum is a mere admission that the 
house was the house of Goodman, and that the plaintiff had no interest what- 
ever in it. As to the agreement to give it up, that followed as a matter of 
course, and did not require any stipulation. 

Rule refused. 



Sir John Smith, Knight, r. Thomas Starling Day and 
Henry Framlingham Day, Executors of Sir Haylett 
Framlingham, deceased. 

T\£BT on a bond of indemnity, dated the 24th of May, 1819, given by the Aneiteauir, 

testator to the plamtiff, subject to a certain condition, whereby, after Sd^'o/thlftSk 
reciting an indenture of lease of the 28th of February, 1786, between Sir utorj»r which 
Thomas Spence JViUon, since deceased, and Dame Jane his wife, of the one invested ce^^ 
part, and Samuel Noble, of the other part, of certain premises for forty years, tain parttof the 
from Christmas, 1 785 ; and further reciting another indenture of lease of the fundt, end oo 
10th of December, 1809, between the said Dame Jane and Sir T, Maryon "3J«TS" 
Wilson, her son, of the one part, and Martha Noble, of the other part, of own name, for 
certain other premises, from September, 1 808, for sixty-one years ; and fur- {{[• f^^J^e^^ 
ther reciting a sub-lease of the 20th of May, 1816, by the Nobles to Sir H. and paid them 
F^ramlingham, with the consent of Dame Jane Wilson, of parts of the premises _^J|y^ ^^* 
respectively demised to them by the leases of 1786 and 1809; and further the executor 
reciting another indenture of lease of the 30th of August, 1816, and made considered ae 

between the said Dame Jane Wilson and the said Sir T, M, Wilson, of the having appor. 

tioned the re* 
one part, and the said Sir H, Framlingham, of the other part, by which in- sidue in paj. 

denture, for the considerations therein mentioned, they the said Dame Jane "^^^„ 

WHsom and Sir T, M. Wilson, demised and leased unto Sir H, Framlingham, to barthe claim 

his executors, administrators, and assigns, the same portion of the premises ^'^i^i.'^ 

as is comprised in the sub-lease of the 20th of May, 1816, and which is part ^^^8^ he 

of the same land as is comprised in the leases respectively of the 28th of ofeuchdaim 

February, 1786, and the 10th of December, 1809, to hold the pieces of land ^^^ j^/**'* 

demised by the lease of the 28th of February, 1786, from the 25th day of tor*e death. 

December, 1825, where the term of forty years thereby created, would deter- ^^ |jj*gl 

mine for the full term of forty-three years and three quarters then next fol- granted a lease 

lowing, and to hold the lands comprised in the lease of the 10th of December, one yeSi'anl' 

1809, from the 29th day of September, 1869, when the said term of sixty- one afterwards 

years, thereby created, would expire, for and during the full term of seventeen ^S^\ to^tidraT 

years thence next ensuing, subject during the said term of forty-three years effect at the cx- 

and three quarters to a yearly rent of 34/., payable to the said Dame Jane first lease :_ 

Held, that A. 
had not parted with the revenion so as to prevent him from distraining for rent due fcom B. 
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Exchequer, Wilson and her assigns during her life, and after her decease to the said Sir 
v-^v'w T. M. Wilson, during the residue of the said term, and also subject during* 
V, the said term of seventeen years to the yearly rent of 52/., payable to the said 

^^* Sir T. M, Wilson, his heirs and assigns, and to the performance of the cove- 
nant therein contained for payment of the yearly rent of 6/., as the consider- 
ation for the grant of the remaimng terms thereby granted, and all other 
covenants and agreements therein reserved and contained ; and further re- 
citing, that by indenture of assignment, bearing even date with the said bond 
of indemnity, and made between the said Sir H. Framlingham, of the first 
part, and the said plaintiff, of the second part, the said messuages, tenements, 
erections, buildings, and other premises, comprised in and demised by the 
said indentures of lease of the 20th of May, 1816, and the dOth day of August, 
1816, were assigned to and were then vested in the said plaintiff, for all the 
residue of the said term of years granted by the said indenture of lease, 
subject to the rents, covenants, and agreements, on the tenants, lessees, or 
assignees, part to be paid, observed, and performed, for or in respect of the 
same premises ; and reciting, that upon treaty for the sale of the said leasehold 
premises to the said plaintifis, it was and is among other things agreed, that 
the said Sir H, Framlingham should enter into a certain written obHgation, to 
be conditioned as thereinafter is expressed; the condition of the said written 
obligation is declared to be such, that if the said Sir H. FramUngham, his 
executors, administrators, and assigns should, from time to time and at all times 
thereafter, well and sufficiently save, defend, protect, and keep harmless and 
indemnified the said plaintiff, his executors, administrators, and assigns, and 
his and their estate and effects whatsoever and wheresoever, and particularly 
the said hereditaments so assigned as aforesaid, or intended so to be by the 
said indenture of assignment of even date therewith, with their appurtenances, 
from and against the payment of the rents respectively reserved in and by the 
said indentures of lease of the 28th of February, 1786, and the 10th of Df 
cember, 1809, and all actions, suits, costs, charges, damages, losses, and ex- 
penses whatsoever, which he or they might sustain or incur for, or by reason, 
or on account of the same rents, or either of them, or any non-payment of the 
same, or any part or parts thereof respectively, or otherwise in relation 
thereto, then the said written obligation should be void, otherwise should be 
and remain in full force and virtue, as by the said writing obligatory fully 
appears. The declaration then shewed that the estate and interest of the 
grantors of and in all the above demised premises, descended and came to 
Sir Thomas Maryon Wilson, who was seised thereof in fee, and the obligors of 
the bond, having allowed rent in respect of the premises demised by the in- 
denture of the 10th day of December, 1809, to fall into arrear. Sir Thomu 
Maryon Wilson entered and distrained for the same, and the plaintiff was 
obliged to pay it ; and that thereby an action accrued to him against the de- 
fendants upon the said bond. 

Pleas — first, that the defendants had fullv administered before the com- 
mencement of the suit ; secondly, that after making the said bond. Sir iT. 
Framlingham died, in the year 1 820, and that the defendants had no notice d 
the bond till August, 1835, that they had fiilly administered before notice, and 
had no goods or chattels to administer since notice. 

The replication traversed these pleas, upon which issues were joined. 
The cause was tried before Lord Abinger, C. B., at the Middlesex sitting! 
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after Michaeimas Term, 1836, when a verdict was entered for the plaintiff for 
625/. 5s. damages, assessed on the breach assigned, subject to the opinion of 
this Court upon the following case, with hberty for either party to turn the 
same into a special verdict. 

The declaration was proved in point of fact. The defendants contend that 
it is insufficient in point of law. If the Court should be ,of that opinion, the 
judgment is to be arrested, and the subsequent question does not arise ; but if 
the Court should be of opinion that the declaration is sufficient, the defen- 
dants rely upon the following facts as supporting one or other of their 
pleas: — 

Sir Haylett Framlingham, in the pleadings mentioned, died on the 10th day 
of May, 1820. He left a will properly executed, and attested by two wit- 
nesses, dated the 2nd day of June, 1815, which was proved in the Prerogative 
Cawrf of Ctrnterbury, on the 17th of July, 1820, by the defendants, Thonuu 
Starlmg Day and Henry Framlingham Day, executors thereof, of which the 
following is a copy : — 

" This is the last will and testament of me. Sir Haylett Framlingham, Knight 
Commander of the Honourable Order of the Bath, and Colonel of the Royal 
Horse Artillery, made, pubUshed, and declared this 2nd day of June, in the 
year of our Lord 1815. — First, I nominate and appoint my nephews, Thomas 
Starling Day, and Henry F. Day, executors of this my will; and I do hereby 
authorize and direct my executors, as soon as conveniently may be after my de- 
cease, to convert all the personal estate and effects of which I shall die pos- 
sessed into ready money; and after payment thereout of my just debts and 
fimeral and testamentary charges, to lay out and invest the residue thereof in 
their names, in the pubhc stocks or funds of this kingdom; and the dividends 
or interest thereof I give and bequeath unto my sisters, Frances and Ann Fram^ 
Ungkam, to be paid to them in equal moieties during their joint lives; and after 
the decease of either of my said sisters, I give the whole of such dividends or 
interest unto the survivor, for and during her life ; and after the decease of 
such survivor, then I give and bequeath the principal money which shall be 
so laid out and invested in the said stocks or funds, unto all or any one or more 
of tiie children or grandchildren of my sbter, Margaret Day, in such parts, 
shares, and proportions, upon such trusts, and to be payable at such times as 
she, the said Margaret Day, shall, by her last will and testament, in writing, 
w any writing purporting to be, or being, in the nature of her last will and 
testament, or any codicil or codicils relating thereto, to be signed and pub- 
lished by her in the presence of two or more credible witnesses, direct, limit, 
or appoint; but if it shall happen, that my said sister, Margaret Day, shall 
not make any such direction, limitation, or appointment, then I give and be- 
queath the said principal sum of money unto all the children of my said sister^ 
Margaret Day, who shall be Uving at her decease, and the issue of such of her 
children as shall then happen to be dead, equally to be divided amongst them, 
share and share alike; but it is my will, that the issue of any deceased child or 
children shall be only entitled to the share or shares which the parent or parents 
of such issue would have received, if he, she, or they had been living at the 
time of tiie decease of my said sister, Margaret Day; and, lastly, I give and be- 
queath unto my nephew, James Day, a heutenant in the Royal Artillery, all the 
badges or marks of merit or distinction which I now possess, or may hereafter 
i)e honoured with. In witness," &c. 
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Exdicqver. The testatordied possessed of personal property to the amount of 1 67 6/. 2«. 2(t , 
]^^ and the said T. S, Day and Henry F, Day received assets to that amount, in- 
V. eluding the produce of 997/. 10^., New 4 per cent. Annuities, formerly 950/., 

Navy 5 per cents., hereafter mentioned. They paid the debts and fimeral and 
testamentary expenses of the testator. Sir H, Framlingham, to the amount of 
525/. 4^. 5d. 

On the dOth of November, 1 820, the said T. S, Day and H, F. Day laid out 
the sum of 158/. 15^. in the purchase of 150/., Navy 5 per cents., in their 
names, in pursuance of the will of Sir H. Framlingham, for the benefit of 
Frances and Ann Framlingham, the legatees for life. 

On the 1 7th of October, 1821, the said T. S. Day and H. F. Day passed 
the accounts of the estate and effects of the testator. Sir H, Framlingham, at 
the Legacy Office, Somerset Home, and paid the sum of 29/. 8s. lid. for the 
legacy-duty thereon, at the rate of 3/. per cent., payable by the legatees under 
the will. 

In the month of March, 1824, the said T. S. Day and H. F. Day, with the 
privity and consent of the parties interested, sold out the sum of 997/. lOt., 
New 4 per cent. Annuities, formerly 950/., Navy 5 per cent. Annuities, then 
standing in the name of Sir Haylett Framlingham, which produced the sum of 
1061/. 5s. 2d. 

The said T. S. Day and H. F. Day, in March, 1824, lent, on mortgage, in 
their names, at 5 per cent., to Mr. William Pearson, of Sprole, Norfolk, the 
the sum of 1000/., part of the produce arising from the sale of the 997/. lOf., 
New 4 per cents. 

On the 10th oiJtme, 1826, the said T. S. Day and H. F. Day received back 
the sum of 1000/. of the said Mr. William Pearson, in dischai^ of his said 
mortgage. 

On the 22nd of August, 1826, the said T. S. Day and H. F. Day laid out 
the sum of 1028/. 7s. 9d., including the said sum of 1000/., with the consent, 
in writing, of Frances Framlingham, Ann Framlingham, and Margaret i^ay, the 
legatees for life, and themselves, the said 7*. S. Day and H. F. Day, Jamet 
Day, E. Day, William Day, William Foster, Lucas Worship, and i$. Day, tbe 
the legatees entitled to the reversion under the said will of the said Sir if. 
Framlingham, in the purchase of 53/., Bank Long Annuities, in the names of 
the said T. S. Day and H F. Day, under the trusts of the will, for the benefit 
of the said Frances and Ann Framlingham, the legatees for life, who are now 
respectively living. The value of the said Long Annuities exceeds the da- 
mages assessed as aforesaid. 

The said T. S. Day and H. F. Day, from the year 1821 to the commenc^ 
ment of this action, received all the dividends and interest, from time to time, 
as they became due and payable, on the said sum of 954/., Navy 5 per centi., 
afterwards 997/. 10^., New 4 per cents., until the sale thereof aforesaid; and abo 
on the said sum of 1000/. lent on mortgage to the said William Pearson, as 
aforesaid, until the same was paid off; and afterwards on the said sum of 
53/., Bank Long Annuities; and also on the said sum of 150/., Navy 5 per 
cent. Annuities, afterwards 157/. lOs., New 4 per cent. Annuities, and now 
157/. 10^., 3} per cent. Annuities; and paid the same respectively, from 
time to time, to Frances and Ann Framlingham, the legatees for life under the 
will of the said Sir H. Framlingham, for their own use and benefit. 
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There are now standing, in the Bank of England, in the names of the said 
T. 8. Day and H. F, Day, the^^said sum of 53/., — per cent. Long Annuities, 
and 157/. lOr., 3} per cent. Annuities. 

Tlie defendants first had notice of the bond mentioned in the declaration on 
the first day of August, 1835. 

The question for the opinion of the Court is, whether the preceding facts 
establish either of the defendant's pleas? If they do, the verdict for the 
plaintiff is to be set aside, and a verdict entered for the defendant upon both 
or either of the issues arising out of these pleas, as the Court may direct ; if 
they do not, the verdict is to stand for the said sum of 625/. 5«., or so much 
thereof as the Court shall direct. 



Exchequer, 



Smith 

V. 

Day. 



Keify, for the plaintiff. — ^Two questions arise; first, whether the facts 
stated are a defence under either of the pleas; secondly, whether the de- 
claration is sufficient in point of law. It will be contended, on the other 
side, that the defendants are in the situation of having paid and satisfied the 
legacies; and, therefore, such payment is an answer in law to any action for a 
subsequent breach of the bond. But the investment of the stock in their 
names, although for the benefit of the legatees, cannot be considered as a pay- 
ment. Assuming, however, that there is a payment in contemplation of law, 
still that would afford no answer to the action. The Governor and Company of 
the Chehea Water-Works v. Cowper{a), is the only case which at all authorizes 
the position, that the payment of debts and legacies, without notice of any 
other subsisting demand, is a good answer to a subsequent action. That case, 
however, does not appear to have been considered in full court, or to have 
been acted upon as a valid authority; but, on the contrary, has been much 
doubted, both in courts of law and equity. There, too, twenty-two years had 
elapeed since the executor had paid over the legacies, and before he received 
notice of any outstanding claim. The payment of simple contract debts, 
without notice, may be an answer to claims of a higher nature; but the pay- 
ment of legacies has never been so considered, as the executor can compel the 
legatees to refund. Hawkins v. Day{h), An executor, before he parts with 
the residne, may apply to a court of equity for an indemnity against a contin- 
gent demand. Sinnnonsy,Bolland{c). lAlderson,B, — ^There the executor had 
notice of the covenant, though not of the breach.] In Davis v. Blackweli(d), 
Tmdttl, C. J., says, " I am not prepared to say, that the payment of legacies 
would, in any case, afford an answer, in a court of law, to an action brought 
against the executor for a debt due from the testator; for I find the rule uni- 
Teraally laid down, that, after payment of the debts of the testator or intestate, 
it is the duty of the executor or administrator to pay the legacies." If, in 
any case, the payment of legacies could be an answer to an action for a debt 
due from a testator, it could only be, where there has been a laches on the 
part of the creditor. Vernon v. lA>rd Egnumt(e) decided, that, where there is 
a contingent debt, a court of equity will not enforce a payment of legacies, 
upon the principle, that an executor may call for an indemnity. Nomum v. 
BaMry{f) resembles the present case, except that there there was an actual 



(a) I Eip 275. 



(6) Ambler, 160. 



3 Merivale, 547. 



(</) 2 M. & Scott, 7 ; \) Bing^. 8. 
(e) 1 Bliffh. N. C. 57 1 . 
(/)6Sim.621. 




100 TERM REPORTS in thk EXCHEQUER. 

Bxchequfr. debt. In Pearson v. Archdeaken(g), it was held, that the payment of legacies 
was no answer to the claims of a creditor. In that case, an action was 
brought on a covenant contained in a lease, granted by the assignor of the 
plaintiff to the deceased, and the breaches in respect of which the executor 
was sued, took place many years after the testator's death. Bat it is not ne- 
cessary here to carry the argument to that extent, because the principal is still 
in the hands of the executor. It is true, that, if the present leg^atees had filed 
their bill in a court of equity against the defendants, as trustees, alleging mis- 
conduct in that capacity, the defendants could not say that they held, not as 
trustees, but as executors; because there would be evidence of a consent to 
hold as trustees; but, as regards the plaintiff, they still possess the fdnds in 
the character of executors. If this defence were available, it would only be, 
where there has been a laches on the part of the plaintiff, bat here he has saed 
as soon as the breach was committed ; and there is no authority to shew that 
it was his duty to g^ve notice of this liability. 

Secondly, it will be contended, upon the part of the defendants, that they 
are not bound to indemnify the plaintiff, because the distress was imlawful. 
the lessor having parted with his reversion. Thorn v. Woolcombe(h) decided 
that, where a lessee demises, by way of underlease, for the whole of his term, 
such demise will operate as an assignment, because he has no reversion left; 
but, in the present case, the lessor is seised in fee; and, therefore, that autho- 
rity is inapplicable. IParke, B. — ^The second lease was a mere uUeresse ter* 
mini. The reversion continued in the original lessor, until the commence- 
ment of the second term. 

Sir W, FoUett, for the defendants. — Where an executor acts in the due 
course of administration, he will not be liable to be sued for a claim, of which 
a creditor has neglected to give him notice. Many of the cases cited have 
turned upon the length of time which has elapsed before any claim was made. 
Here the testator died in 1820; the plaintiffs then held the bond, but gave no 
notice until 1835; and, in the interval, the executors administered the assets. 
Are, then, these pa3rments to be disputed, by a creditor, who, for the first time, 
gives notice after the expiration of fifteen years ? A distinction will be found 
between cases, where the legacies have been paid prior to a breach of the con- 
dition of the bond, and where they have been paid prior to notice. In 
Nectorv, Gennett{i), Lord Coke says, "The difference is, when the oUigatioQ 
is for the payment of a lesser sum at a day to come; it shall be a good plea 
against the legatee, before the day; for it is a duty maintenant which is in tbe 
condition; but otherwise it is, where a statute or obligation is for the perfbnn- 
ance of covenants, or to do a collateral thing; then, until it be forfeited, it is 
not any plea against a legatee; for, peradventure, it shall never be forfeited, 
and may lie in perpeUium, and so no will shall be performed." There is do 
authority at law, that an executor, who has paid the legacies prior to notice of 
the existence of a specialty, is liable for so doing. The same principle applies 
to the payment of legacies as to the payment of simple contract debts. EeUt 
V. Lambert {k), Hawkins v. Day (I) is no authority that an executor, who has 
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paid legacies before notice, would not be protected. In Williams on Execu- Exchequer. 
tor8(m), it is stated, that Lord Hardwicke held, that, although payment by an 
ezecntor of a simple contract debt, before any breach of the condition of a spe- 
cialty, ooght to be allowed as a good administration ; yet the pa3rment of a 
legacy, after notice of the specialty, and before a breach, was not a good pay- 
ment. Simmons v. Bolland{n) proceeds upon the assumption that the execu- 
tor had knowledge of the specialty, upon which he might afterwards be liable. 
Suppose, in 1824, a bill had been filed by the legatees against the defendants, 
would not the Court have compelled them to invest the money in the lega- 
tee's name, without any indemnity? In Lord Egmonty. Vernon {o). Lord 
afford considered that the executor incurred no liability by paying over the 
residue without an indemnity ; though, under the particular circumstances, 
that decision was reverred in the House of Lords. Lord Eldon, in delivering 
judgment in Gillespie y, Alexander (p) , says, " If a creditor does not come 
in till after the executor has paid away the residue, he is not without remedy, 
though he is debarred the benefit of that decree. If he has a mind to sue the 
legatees, and bring back the fund, he may do so; but he cannot afl^ect the 
legatees, except by suit, and he cannot affect the executor at all." The 
remedy, then, against the executor is gone ; and if the creditor sued him at 
law, plene administravit would be an answer. Brooking v. Jennings {q), and 
Harmon v. Harmon (r), shew that a payment of debts and legacies before 
notice of a specialty is protected. In Davis v. Blackwell{s), it does not 
appear that the executor had not notice of the covenant, but only that he had 
no notice of the breach of the covenant. There, Tindal, C. J., says, " I am 
not prepared to say that the payment of legacies would in any case aflbrd an 
answer, in a court of law, to an action brought against the executor for a 
debt due from the testator ; for I find the rule invariably laid down, that after 
payment of the debts of the testator or intestate, it is the duty of the executor 
or administrator to pay the legacies, and if the executor or administrator pay 
legacies before debts, he pays them at his own hazard, and not in a due course 
of distribution. I do not, however, say that lapse of time might not vary the 
sitnation of the parties, as in the case of The Chelsea Water-Works Company v. 
Cowper" In Pearson v. Archdeaken, the executor had notice of the existence 
of the lease. If an executor bond fide administer the assets according to his 
knowledge, within a reasonable time after probate, he will not be liable to 
debts of which he has not received notice. The defendants, however, do not 
hold the property as executors, but in the character of trustees. " Where an 
executor, who happens to be also named a trustee of a legacy to be laid out in 
stock, has fully administered the estate and assented to the legacy, and retains 
the legacy in his hands, not as assets of the testators, but as trustee of the 
legacy, then the principle which would apply to another trustee, must apply 
to him ; he is no longer clothed with the character of executor, but is as to 
the legacy a mere trustee." — miliams on Executors {t),Byrchall v. Bradford (u) . 
If the defendants were to pay this claim, they would be guilty of a breach of 
trust. 

Secondly, the judgment ought to be arrested. In Bacon*B Abridgment, 
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tit. Leases (N.), it is said. "If one having made a lease for life or years to A. of 
lands, after make another lease for years to B., of the same lands, or of the 
reversion of those lands, habend* the said lands or the reversion of those lands 
to the said B., cum post sive per mortem, sive per resignationem, sursum retlditu 
onem, vel aliquo alio modo, vacare contigerit ; in this case B. hath election to take 
such lease either as a reversion or a reversionary interest, if he can prevail for 
an allotment of A., the tenant in possession ; or if not, yet as a fiiture tn- 
teresse termini^ such a lease will he good to take effect in possession upon the 
determination of the first lease. Hence it follows that the attornment hy the 
first lessee to the second, would have the effect of passing the reversion to the 
latter ; and if there was no such attornment, such lease would be good as an 
inter esse termini. [Parke, B. — Framlingham is to take no interest \mtil after 
the determination of the first lease ; it amounts, therefore, to an interesse 
termini ; and how can the effect be in such a case to pass the reversion ?] 
Suppose a present lease is made for twenty years, and a second lease to com- 
mence when the first determines ; if the first lessee attorns, the effect will be 
to grant away the reversion expectant on the first lease. [Parke, B. — No ; 
the second lessee has nothing but an interesse termini; no reversion passed by 
the deed in question.] (jr). 



Kelly, in reply, as to the first point only. — It is conceded that in all cases 
where a legatee files a bill to enforce the payment of his legacy, and a contin- 
gent liability is shewn by the executor to be still outstanding, the courts of 
equity will decree an indemnity. The Statute of Distributions is, as it were, a 
statutory recognition of the same principle. That statute, 22 & 23 Car. 2, 
c. 10, s. 8, first provides that no distribution shall be made until after one 
year from the intestate's death, and that every person to whom a share shall 
be allotted, shall give a bond that, in the event of debts of the intestate 
coming to light, he shall pay back to the administrator his rateable share of 
the debt and costs of suits (if any), to enable the administrator to satisfy the 
debts. The words of the statute, therefore, require the administrator to take 
security from the next of kin, for their refunding in the event of after-dis- 
covered liabilities. The statute takes no distinction between the case of notice 
and no notice. There is throughout a perfect analogy between executors and 
administrators. A year is equally the limit to both ; and it recognizes the 
principle contended for, that an executor may be liable as well as an adminis- 
trator, when he pays away to legatees before the testator's debts are satisfied. 
The operation of refunding is to take place through the medium of the admi- 
nistrator ; the statute does not direct that the legatees shall pay back to the 
creditors, but to the administrator. The bond given by the legatee is to the 
same effect. The law, therefore, throughout, contemplates a suit against die 
administrator. What difference is there between the case of an administrator 
and that of an executor paying, even under a decree of a court of equity? 
The real question is, will it be laid down in a court of law, that if a party fiub 
to give notice, he is to lose his debt ? [Alderson, B. — ^The real question is, 
whether the creditor's remedy is not in equity against the legatee^ and not 
against the executor by reason of the omission to give notice ?] No doaht it 
is a hard thing upon an executor to be called upon to pay a debt after he has 



(x) Vide note to Watkin*i Conveyancing:, by Motley |^d Cook, p. 30. 
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already applied the assets under the decree of a court of equity; it must he re- Exchequer. 
odlected, however, that, in equity, steps are always taken which are equivalent 
to notice, viz., a reference to the master, accounts taken, and multiplied adver- 
tisements to hring hefore the Court all claims for outstanding dehts. There D^i'* 
are two classes of cases as regards executors; one, where an executor thinks 
fit holdly to pay over assets; the other, where a cautious executor calls on a 
legatee to take proceedings in equity. The former case is the present one. 
It is apprehended, that in no case can a creditor sue a legatee at law; an exe« 
cutor may; and it is through his medium alone that a creditor can recover at 
law. [Parke, B. — There is an autliority in Camyn'% Digest, Administrator, 
C. 3. " If he pays legacies, without security to refund, and a deht afterwards 
appears, it will he a devastavit,"'] It will not he disputed, that, where an exe- 
cutor is sued, and obliged to pay. he may, in equity, recover a contribution 
firom the legatees. This clearly arises from his liability to pay debts when 
discovered. A court of equity will follow the assets into the hands of a third 
party in &vour of an executor. Primd facie the law is, that a creditor may 
sue an executor. The case in Espinasse is overruled by Norman v. Baldry[a), 
Moreover, the defendant has still a full control over this money, and has never 
parted with it. 

Lord Abingsr. — The Court have make up their minds as to the reversion. 
On the other point they will take time to consider. 

Cur, adv, vuit. 

Lord Abingbr, C. B., now delivered the judgment of the Court: — 
This was an action against the executors of Sir Haylett Framlingham on a 
bond, which had been given by the testator to indemnify the plaintiff against 
any claim that might be made for the rent of some premises, of which he had 
taken an assignment. The pleas were, first, plene administravit before the 
commencement of the suit, and, secondly, plene administravit before any 
notice of the existence of the bond. Upon the argument two questions arose. 
The first, which was upon the face of the declaration, was, whether there was 
any power of distress, so as to justify the distress made for the rent, for the 
recovery of which this action was brought against the executors. It ap- 
peared that, during the continuance of a lease from Sir Thomas Wilson to 
obtain parties, he granted another to Sir H. Framlingham, to take effect from 
the expiration of the first; and it was contended, that he had granted away 
the reversion immediately expectant on the first lease, and therefore had not 
the power of making any distress for rent in arrear under it. This point was 
railed, but not very strongly pressed, and the Court expressed an opinion, in 
the course of the argument, that there was no assignment of the reversion so 
as to prevent the power of distress; and, therefore, that the distress was lawful. 
The next point was upon the plea set up by the executors, that they had 
fuUy administered. There were certain parts of the residue of the testator's 
estate which they had invested in their own names in the funds and on a 
mortgage, changing the security once or twice for the benefit of the residuary 
legatees, but which still remained in their charge ; and the question was, whether 
they could be considered as having fully administered the estate, having, witli- 

(a) 6 Sim. 621. 

voL.m. o 



194 TERM REPORTS in the EXCHEQUER. 

Exchequer, out notice of the claim of the plaintiff, paid all the debts and tome of the lega- 
^•"^^"^ cies, and apportioned the remainder, as they considered, in satisfaction of the 
V. claims of the legatees, on whose behalf they had invested it in the funds. In 

^^^' this state of things, two questions arise; first, whether the executors could 

give in evidence any payments of legacies under the plea oiplene odmimHravit ; 
and, secondly, whether, in this particular case, the money so invested remain- 
ing in their own hands, they could, as to that portion of the assets, sustain 
such a plea. There is no occasion for us to pronounce any opinion upon the 
first point, the Court being unanimously of opinion that they could not sustain 
the plea. Under the circumstances of this case, they are placed in the situa- 
tion of having the complete control over the estate of the testator, which re- 
mained still in their hands, and which we consider not to be so apportioned by 
them in satisfaction of any legacies whatever as to bar the claim of a creditor 
on a specialty, who was entitled to satisfaction out of the testator's estate. 
We think, therefore, that the plaintiff is entitled to judgment. 

Judgment for the plaintiff. 



IIuTCHiNS V. Scott. 

fji^m'sTp. Q^^^ for distraining on the plaintiff for 21/., for rent, when 10/. 10*. only 

tember, ihe de- was due. Plea — Not guilty. At the trial, before Williams, J., at the 

the plaintiff Somersetshire spring assizes, the plaintiff put in an agreement dated 8th Sep- 

certain pre- tember, 1835, whereby the defendant agreed to let, and the plaintiff agreed 

year*, at an an- to take, for seven years, a certain dwelling-house and premises, therein de- 

able "uitCTl^' scribed as No. 35, Broad Street, from the 29th September then next, at the 

the first pay- ' yearly rent of 42/., payable quarterly, by even and equal portions, the first 

mideon^he quarterly payment to be made on the 25th of March then next foUovdag. 

26th of March The distress was made for two quarters' rent, alleged to be due on the 25th 

lowanlr*.* Held ®^ March, 1836. The evidence of the distress was, that the broker went 

that the defen- to the premises, with directions to press for payment of the two quarters' 

distrain for otie ^^^» ^^^ ^ ^e event of the plaintiff refusing, to distrain his goods. The 

quarter's rent plaintiff, by the advice of his attorney, paid to the broker, under protest, 21/. 

March, for rent, and 3/. 3«. expenses; and the broker then withdrew, without having 

wCTt ^^he ™ade any inventory. It also appeared, that, after the execution of the agree- 

plaintjff*! meut, the number of the house had been altered from 38 to 35 ; the jury 

purpose^f * found the alteration made without the defendant's knowledge. It was ob- 

making a dig- jected, on the part of the defendant, that, by the terms of the agreement, half 

plaintiff paid to * year's rent was due; secondly, that the agreement was void by reason of tbe 

him, under alteration; and, thirdlv, that no actual distress was proved. The learned 

protest, the ' 

rent claimed judge reserved tlie points, and the plaintiff had a verdict for 13/. ISs, 

and expenses 

of levy 2 upon 

which the hro- Erie, in Easter Term, moved to enter a nonsuit. — First, half a year's rent 

ker withdrew, 

without seizing the goods or making an inventory. Held^ that, in an action for an ezceitive 

distress, the landlord could not say^that there had been no distress. 

The defendant let to the plaintiff a house, described in the agreement as No. 38. After the 
execution of the agreement, and whilst it was in the plaintiff^s posvession, the number was 
altered to 35, but it did not appear by whom : No. 35 was, in f ict, the house let. Held^ that 
in an action for an excessive distress, the demise was admitted upon the plea of not guilty, and, 
that the altered agreement wa« evidence of the terms of tbe holding. 
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dae when the distress was made. The meaniDg of the agreement is, that 
the quarter's rent due at Christmas is to be postponed until the 25th of March, 
when both quarters are to be paid. [Lord Abinger, C. B. — ^As the first quar- 
terly payment is to be made at Lady Day, the previous quarter's rent is either 
giyen up or postponed to the end of the term. Parke, B. — ^The lust rent would 
become due at Christmas, 1842. The only consequence is, that the lessor 
loses his remedy by distress for that rent, but he has a remedy on the con- 
tract.] Secondly, the agreement was void by reason of the alteration. 
Without the agreement, the plaintiff could not prove the amount of rent due, 
and therefore it was essential to support his case. Thirdly, there was no 
actual distress. No person remained on the premises, nor was there any in- 
ventory made out. Swann v. Lord Falmouth (a). It cannot be said that the 
goods were wrongfully seized, [Lord Abinger, C. B. — ^Tbe defendant has 
taken three guineas as the costs of the distress, and he cannot afterwards say 
he did not distrain. Parke, B. — ^The plaintiff could not be bound to pay 
three guineas, unless there had been a distress; then the defendant admits that 
he levied. Alderson, B. — ^It is nothing more than an agreement not to go 
through the ceremony.] 

The Court having granted a rule upon the second point only, 

Bompas, Seijt., and Halcomb, now shewed cause. — It is clear that No. 35 
was the house intended to be conveyed. The alteration, therefore, does not 
-vitiate the agreement, but carries into effect the intention of the parties. It 
was not made animo cancellandi, but only to correct a mistake. Perrott v. 
Perrott(b}, Hall v. Chandless(c), Bates y. Grabhttm{d), Motteux v, London 
Assurance Company [e], Bolton v. Bishop of Carlisle (f). Rows v. Archbishop of 
York{g), Sugden on Powers (A). If it is intended to rely upon the ground of 
Iraad, that question should have been left to the jury. Minnett v. Gibson (i). 
The cases as to the alteration of bills of exchange are applicable. In Brutt v. 
Pieard{k], the bill was dated, by mistake, January, 1822, instead of January, 
1823, and the agent of the drawer and acceptor, to whom it had been given to 
be delivered to the indorser, corrected the mistake by altering the figure 2 into 
3, without their knowledge or consent; and it was held, that such alteration 
did not vacate the bill. Kershaw \, Cox (I), Cole v. Parkin [m], Jacob ▼• 
Hart(n), are to the like effect. There was no evidence that the alteration was 
made by the plaintiff; and it is questionable whether any alteration made by a 
stranger, though ui a material part, vitiates the instrument. PigoV^ case(o). 
[Alderson, B. — If a deed be executed with blanks, which are afterwards 
filled up, it is void, though it is in furtherance of the original intention of the 
parties.] The reason is, that, upon the plea of non est factum, it cannot be 
said to be the same deed that was executed. But, secondly, assuming that the 
alteration avoided the deed, the feu:t of tenancy stands admitted on the record. 
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Hie pka of not guilty pats in issue the w ron g fu l act only, and not the indnce- 
UiTTCHijffl nient. Here the inducement is, that the plaintiff hdd and occupied certain 
premises as tenant to the defendant at a certain rent. To prore the amount of 
rent, it was necessary to produce the agreement; and even supposing it good, 
it would, upon this issue, be inadmissible to shew the terms upon which the 
premises were held. Doe d. Beanhmd v. Hirst (p). 

Crowder, contrci. — ^The agreement, as it originaDy stood, shewed a demise of 
No. 38, whereas the distress was in No. 35. The onlv evidence of a contract 
reserving rent was that agreement, which did not appear to have been out of 
the plaintiff's possession; and when it was shewn that an alteration had been 
made, it must be presumed to have been done by him. In Markkam v. Gtmas^ 
ton iq) , an insertion of words in a bond by the obligor's servant, although by 
his consent and for his benefit, was held to avoid the instrument; and Fetmer, 
J., there cites a case in which an alteration in a lease as to the amount of rent 
had the same effect. The like doctrine is found in the second resolution in 
Pigoffi case (r) . If the law were not thus strict respecting the alteration of 
deeds, the whole danger of admitting parol evidence to vary written docu- 
ments would be introduced. The cases cited relating to the alteration of 
bills of exchange turned upon the provisions of the Stamp Act; and the ques- 
tion has there been, whether or no the alteration made the bill a new instru- 
ment. It will also be found, that, in those cases, the alteration was made with 
the consent of the parties. [Alderson, B. — It is difficult to understand why 
the alteration by a stranger should avoid the deed, unless the alteration makes 
it doubtful what the deed originally was, and what the parties meant. Lord 
Abinger, C. B. — Suppose a stranger destroyed, instead of altering it.] In 
Rippiner Y. Wright {s), it was held, that parol evidence could not be given, 
even of an unstamped agreement which had been destroyed by the wrongful 
act of the party who took the objection. 

If the agreement was void, it could not be received in evidence for any pur- 
pose. To hold it admissible, would be to sanction a most dangerous principle, 
namely, that a deed wrongfully altered may be brought into court to establish 
the right of the party out of whose hands it comes in its altered state. It is 
but one step further to say, that the plaintiff might give parol evidence though 
there is a written demise. The alteration avoids the instrument for every pur- 
pose. Master v. Miller {t) , Cotvie v. Halsall (u) . Suppose the declaration 
had alleged a demise of No. 38, and the agreement had been produced as it 
originally stood, the declaration would not have been supported by evidence of 
a distress at No. 35. The only case in which the courts will allow of parol 
evidence in the construction of written instruments, is for the purpose of ex- 
plaining some ambiguity. 

Lord Abinobr, C. B. — I think there is no ground for making the rule ab- 
solute; nor do I think, when the case is rightly understood, that the question 
arises, whether an alteration, even by the plaintiff himself, ought to render the 
deed void. Suppose the deed void, the only consequence would be, that, if 

(;») 3 Stark. 60. (*) a B. & Aid. 478. 

(q) Cro. Eliz. 626. (/) 4 T. R. 320. 

(r) 11 Co. 27 a. (ti) 4 B. & A. 167. 
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the plaintiff brought an action upon it, he could not support his interest in the 
premises. But the deed, though void for the purpose of conveying an interest, 
may yet be evidence aliunde of another fact. The very case put by Mr. Crow- 
der, of a lessee altering the lease in the amount of rent for the benefit of the 
lessor, illustrates the principle. There the lease would be evidence of the 
amount of rent due for the bygone occupation. I think Mr. Halcomb has put 
the case upon the true ground. The declaration states the tenancy; that is 
not denied : it then alleges the distress ; that also is not denied ; and then it 
charges that the distress was excessive, which is the matter in issue. At the 
trial, a distress was proved in No. 35 ; all the evidence applied to that house ; 
and it is not suggested that the landlord demised any other. To shew the 
amount of rent, the agreement is put in, and the attesting witness called. 
Now suppose the lease never to have been altered, and to stand No. 38, might 
not the plaintiff have shewn that the landlord had no house at No. 38, or any 
other circumstance to prove that No. 38 was an immaterial part of the description. 
Suppose the landlord, having but one house in Broad Street, had put a wrong 
number into the agreement; would not the tenant be at liberty to shew that 
there was no such number in the street. If the landlord said, " Tliis lease 
does not apply to the house you occupy," might not the tenant say, " You let 
me into possession of No. 35, described in the agreement as No. 38 ; that 
agreement is binding as to all the other stipulations, and, as between you and 
me, is evidence of the terms upon which I hold No. 35." Again, supposing 
No. 35 was the house intended, I am of opinion that parol evidence was ad- 
missible to shew that 38 was inserted by mistake. Then the alteration does 
not avoid the deed, or prevent it being evidence of the terms upon which the 
plaintiff held No. 35. If it were suggested that the defendant had any other 
bouse, the case might be different; but we must take the facts to be, that the 
parties bond fide intended No. 35 to be the house let. The cases on bills of 
exchange are not analogous; for, no doubt, if they are not properly stamped, 
they cannot be g^ven in evidence. Here, whether the agreement was altered 
by a stranger or the plaintiff was of no importance, unless the defendant could 
shew that there was some other house to which it applied. We may decide 
this without interfering with the older decisions; for there is no occasion to 
raise the general question. Undoubtedly, the old law was more strict than it 
has been in modem times. Formerly, there was no such thing as a party 
claiming title under a deed of which he did not make profert; and it was an 
invention of pleaders, growing out of a decision of Lord Mansfield* b, to allege, 
as excuse for profert, the loss of a deed by time or accident, and to raise the 
prescription of a grant from long possession and enjoyment. How is that 
consistent with the old authorities, which state that any alterations even by 
a stranger avoids the deed ? If it be so altered as to leave no evidence of what 
it originally was, that may prevent any party from using it ; or if it be altered 
in a material part by a party taking a benefit under it, that may prevent him 
from claiming an interest under it. Here, however, it is sufficient to decide 
that this agreement is evidence to prove the terms of the holding; and it is 
dear the contract had no relation to any other house but No. 35. 
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BoLLAND, B. — I am of the same opinion. 



Aldxrsoic , B. — ^This is an agreement* and the rules as to deeds are not ap- 
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plicable. — ^Tbe question is, what house was intended in the agreement? It is 
dear they meant No. 35 ; and if it had remained No. 38, I think it was ad- 
missible in evidence. 



GuRNBT, B., concurred. 



Rule discharged. 



Doe dem. Rkes v. Williams and Wife, 



8. beinf^ ifined 
in fe« of certain 
freehold pro- 
perty, arid 
Dring abso- 
lotelf entitled 
to certain 
leaiehold pro- 
perty, deTiied 
the freehold to 



■p JECTMENT to recover possession of a freehold dwelling-hoase and pre- 
mises, and a moiety of three leasehold cottages, of two leasehold fields 
and of a leasehold bam, all situate in the parish of St. Mary Kidwelly, in the 
borough of Kidwelly, in the county of Carmarthen, The cause was tried 
before Williams, J., at the Carmarthen spring assizes, 1836, when a verdict 
was found for the plaintiff, subject to the opinion of the Court on the fol- 

Ms irife,"c78., lowing case : — 
in fee, and the 

John Stephens, being seised in fee of the entirety of the freehold heredita- 
ment whereof a moiety is in question, and being absolutely entitled to the en- 
tirety of the leasehold estate whereof a moiety is in question, under a lease 
granted to him by a Mr. Pemherton; by his will, duly executed and attested, 
dated the 31st of March, 1795, devised as follows: — 

** I give and bequeath unto my well-beloved wife, Catherine Stephens, all 
that house, gardens, messuages, lands, and tenements, situate, lying, and 
to pa? an an- ^®i°& ^^ Lady Street, in the borough of Kidwelly, and county of Carmarthen, 
nuity to M. D. in as ample a manner as they are by me now enjoyed, which house, gardens, 
legacyTo^VT.* * messuages, lands, and tenements were part and parcel of lands bought by me 
J., and certain of W. O. Brigstoke, Esq. ; and it is my farther will, that the said Catherine 
her grandnieces shall possess, own, and enjoy the same, she and her heirs, executors, and 

daring their assigns, for ever, to be disposed of as she or they shall think fit. And I do 

apprenuceship. ,.i • i. .i. 

8ne appointed likewise bequeatr 

her trusteea 

executors, and 

directed that, 

after payment 

of her debts, 

the residue of 

her property 

rhould be 



leasehold to 
her daring the 
lives of J. and 
D 8., and if 
they should 
■unrive her, to 
her heirs. 
C. 8., by her 
will, deriiied 
all her property 
to T. T. and 
£. D., in trust. 



bequeath the lease of Mr. Pemberton's lands, houses, and bam to my 
beloved wife, Catherine Stephen, during the lives of John and David Stephen, if 
they should survive her, and afterwards to her heirs, whom she shall fitt(a) 
during the said lease. And as to whatever else I shall die possessed of, the 
marriage settlement made between me and the said Catherine the 19th day of 
July, 1773, shall continue in full force, without any infringement, alteration, 
equally divided or change whatsoever. In witness," &c. 

said two grand- The testator died soon after the date and execution of his will, leavuig htt 
nieces. C. S. 
died in 1792, 
when the two 
grandnieces 
commenced re- 
ceiving the 
rents and pro- 
fits, subject 
to theanna- 
itv. In 1814, 
JS. J. married, , 

and died in 1815. Upon her death the defendant entered into poMession and received the rents 

"the legac 

Freehoia pi 
trustees, and that the Court could not presume a reconveyance. Held, also,' that, as the leMor 



wife Catherine surviving him, who thereupon took possession of the freehold 
and leasehold estate of her husband, and continued in such possession till her 
death. 

On the 25th of Septetnber, 1799, Catherine Stephens, by her will, duly exe- 
cuted and attested, devised as follows : — 



(a) Sic. 



of her moiety. The annuity to M. D. ceased in 1804, and me legacy 
1812. Held^ that, under the will of C. S.« the legal estate in the freehold 



of the plaintiff had not shewn that the lease to J. S was not a lease for lives to him and his helra, 
he had not made out a title to the leasehold estates. 




Williams. 
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•• All my property, real and personal, whatsoever and wheresoever, either in 
possession, reversion, remainder, or expectancy, I give and bequeath unto 
Mr. Thomas Taylor, of the borough of Kidwelly, in the county of Carmarthen, _^ v 
and Mrs. Eleanor David, of the Yarmouth Arms, in the said borough, in trust, 
in and for the uses following, viz. : I give and bequeath the houses, lands, and 
appurtenances I hold and am possessed of by the last will and testament of the 
late John Stephens, my husband, deceased, into the hands of the said Thomas 
Taylor and Eleanor David, to pay the sum of 21. of sterling English money, 
viz., 10*. on the first quarter day which is next after my decease, and so con- 
tinue every three months to Margaret Davies during the natural life of the 
said Margaret Davies, and no longer. And I also give and bequeath to WiU 
liam Jenkins of Hendgrass, in the parish of Llanasthney, in the county of Car^ 
marthen, the sum of 10/. of lawful money of Great Britain, to be paid in six 
months after my decease. And whereas my grandniece, Catherine Jones, is 
now apprenticed to Catherine Edwards; in consideration thereof I leave 10/. 
a-year to be paid to the said Catherine Edwards, milliner and mantua-maker, of 
the borough of Kidwelly aforesaid, in regular qaarterly payments, for the time 
of her apprenticeship, ending the 10th day of July, 1801 ; and, after the expira- 
tion of her apprenticeship, the said Catherine Jones, her heirs, executors, and 
administrators, upon attaining years of discretion, shall by herself receive the 
sum of 5/. of lawful money of Great Britain, and in the mean time receive the 
same by the executors of this will every year by regular quarterly payments. 
And I also give and bequeath unto my grandniece, Elizabeth Jones, the sum 
of 4/. of lawful money of Great Britain, to be paid her at four regular quarterly 
payments, every year until she shall attain a suitable age to go to a proper ap- 
prenticeship ; and that the sum of 4/. As, be paid for such apprenticeship, and 
the sum of 10/. for the first year, and the sum of 10/. also for the second year 
of such apprenticeship, and also the sum of 5/. in the year to her the said Eli^ 
zabeth Janes in regular quarterly pa}nnents, the same as enjoyed by her sister, 
Catherine Jones, to her and her heirs for ever. And I hereby constitute and 
appoint the above-mentioned T^mas Taylor and Eleanor David executors of 
this my will, as well as guardians of my two grandnieces, Catherine and Elisa- 
beth Jones; and that, after all my just and lawful debts are paid, the residue 
of my personal and real property in possession, or to come into possession, of 
my said executors, be equally divided between my said two grandnieces, the 
legacies otherwise mentioned excepted." 

In the month of September, 1779, Catherine Stephens died, without hav- 
ing revoked her will, leaving her grandnieces, Catherine Jones and Elizabeth 
Jones surviving her ; and, a short time after her death, her said grandnieces 
entered into possession of the property so devised by the will of Catherine 
Stephens to the trustees, Thomas Taylor and Eleanor David, and received the 
tents and profits thereof to their own use and for their own benefit. 

On the 6th of October, 1814, Elizabeth Jones married John Lewis Rees, 
the lessor of the plaintiflf, she at that time being in possession and in the re- 
ceipt of a moiety of the rents and profits of the freehold and leasehold pro- 
perty late of John Stephens, and her sister the said Catherine Jones being in 
possession and in the receipt of the other moiety. After the marriage, the 
lessor of the plaintifi" entered into possession of his wife's moiety of the said 
freehold and leasehold property, and received the rents thereof during her 
lifetime. 
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In the month oi September, 1815, Elizabeth, the wife of the lessor of the 
plaintiff, was delivered of a living child, which soon afterwards died; and the 
wife also died about two months afterwards, leaving her husband surviving; 
and upon her death the defendants took possession of the whole, and received 
both moieties of the rent to their own use, and up to the commencement of 
this action continued in possession. 

The annuity bequeathed to Margaret Davies by the will of Catherine Ste- 
phens was paid to her during her lifetime, and she died in the year 1804; and 
the legacy bequeathed to Thomas Jenkins was paid to him about the year 
1812. 

John Stephens and David Stephens, named in the will of John Stephens, the 
testator, are still living. 

It was argued at the trial, that if this Court should be of opinion that, 
under the circumstances, the jury ought to have been directed to presume a 
conveyance from the devisees in trust under the will of Catherine Stephens, the 
parties should be in the same situation as if the jury had found that that con- 
veyance had been made at the time at which the Court should consider such 
presumption to have arisen. 

The question for the opinion of the Court, is, whether the lessor of the 
plaintiff is entitled to recover one moiety of the freehold or of the leasehold 
estate late of the testator, John Stephens. If the Court shall be of opinion 
that the plaintiff is entitled to recover a moiety of the freehold estate and a 
moiety of the leasehold estate, then the verdict to stand ; if they shall be 
of opinion that the plaintiff is entitled to recover a moiety of the freehold, 
but not a moiety of the leasehold, then the verdict to be confined to the moiety 
of the freehold; but if the Court should be of opinion that the plaintiff is not 
entitled to recover any part, either of the freehold or of the leasehold e8tate> 
then a verdict to be entered for the defendant. 

Hie following memorandum appeared in the margin of the case : — " The 
question is, whether the lessor of the plaintiff is tenant by courtesy of his late 
wife's moiety of the freehold property, and whether he is entitled by survivor- 
ship in his marital right to her moiety of the leasehold property." 



/. Wilson, for the plaintiff. — Different questions arise as to the freehold and 
leasehold estates. With respect to the freehold, it is clear that Catherine Ste- 
phens took an estate in fee under her husband's vnll. Under her will her 
grandnieces took as tenants in common in fee. If, then, they were ever seised 
of a leg^ estate in fee, the lessor of the plaintiff would be entitled to a moiety 
as tenant by the courtesy. Jones v. Lord Say and Seal(b), Doe d. White v. 
Simpson (c), Doe d. Player v. Nicholls(d), are authorities to shew that an 
estate in trustees is limited to the period necessary for the execution of the 
trusts. Here the trusts were executed in 1812, when the legacy was paid to 
Jetdcins. 

Then, as to the leasehold estates, it does not appear whether it was for lives 
or for years; but, in either case, the plaintiff is entitled to recover. If for 
years, the lessor of the plaintiff is entitled in right of his wife to a moiety, and 
his not having taken out administration will not affect that right. If the 



i 



b) 8 Vin. Ab. 262, p. 1 9. 

c) 6 East, 162. 



(d) 1 B. & C. 336. 
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lease were for lives, it must be taken, on the face of it, to have been granted Exchequer. 
to John Stephens alone, in which case it would vest in his executrix. REEd 



V. 



CkUtoM, for the defendant.— With respect to the leasehold estate it is clear Williams. 
the plaintiff cannot sustain the verdict. If it were a lease for lives in the or- 
dinary terms, it is admitted that he cannot ; if it were for years, it is necessary 
that administration should have been taken out. 

Then, as to the freehold, the trustees took a legal estate in fee for the pur- 
pose of dividing the property among the grandnieces. In Kenrick v. Beau- 
clerk {e), there was no devise of the real estate to the trustees, but it was sub- 
ject to the payment of debts by them out of the personal estate. The case 
moet resembles Booth v. Field (/), where the testator devised all his lands to 
trustees, their heirs and assigns, for ever, upon trust, to pay the rents and 
profits to the separate use of bis eldest daughter for life, and after her decease 
upon trust to convey the same to the use of such person, and for such estates, 
as she by her will should appoint, and, in default of appointment, to the use of 
her right heirs; and it was held, that the trustees took an estate in fee simple 
in the lands devised. So here the trustees are to make a division of the pro- 
perty between the grandnieces, and to convey to each their respective portions. 
Then the next question is, could the jury have been warranted in presuming 
that such division had been made ? The facts stated in the case negative such 
presumption, as the grandnieces received the rents and profits during their 
lives. Doe d. Beezley v. IVoodhouse(g) and Anthony v. Ree8{h) are additional 
aathoritiesthat the legal estate vested in the trustees. 

Wilson, in reply. — ^The question is, whether the trustees have any duty to 
discharge which would give them the legal estate ; and, if so, for what dura- 
tion? The Courts have not considered the leg^ estate as vesting in the trus- 
tees, unless it be absolutely necessary for the performance of the trusts. 2 Will. 's 
Saund. 11, n. 17; Kenrick v. Beauclerk; Doe d. Woodcock v, Barthrop{i), 

A charge for debts is not sufficient to vest the leg^ estate in the trustees, 
unless the trustees at the same time take some active part in the payment of 
the debts. 8 Vm. Ab. 262, p. 19; Doe d. White v. Simpson {k). Here the 
only duty the trustees had to perform was to pay the annuity to Margaret 
Dttvies, and that ceased in the year 1804. [Lord Abinger, C. B. — ^The testa- 
tor bequeaths his property to trustees to pay his debts, and, after his debts are 
paid, the residue of the real property is to be equally divided among the grand- 
nieces. By whom is it to be divided? It is the same, in efiiect, as a direction 
to convey.] lliose are the usual words where a testator intends to create a 
tenancy in common; it is to be equally divided under a decree of a court of 
equity upon a bill for a partition. There is nothing that requires the trustees 
to take more than a chattel interest until the annuity determined and the lega- 
cies were paid. Doe d. Gord v. Needs^l). 

Then, as to the leasehold estate, if it were an estate for years, no adminis- 
tration would be necessary, as it would vest in the husband by survivorship. 
1 Williama on Executors, 489. If it were an estate for life, it must be taken 
to be without any words of limitation; in which case it would vest in his 



(«) 3 B. & P. 176. (i) 5 Taunt 385. 

(/) 2 B. Ac Adol. 564. ik) 5 East, 162. 

(f) 4 T. R. 89. (/) 2 M. & W. 129. 
(A) 2 C. ft J. 75. 
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Lord Abingkr, C. B. — ^Thcre can be no doubt, as to the leasehold estates, 
that our judgment ought to be for the defendant. If it had been found speci- 
fically stated that the lease was fcr years, the case might be difficult; but the 
probability is that it was for lives. As to the freehold estate, the question 
turns upon whether the trustees took the legal estate, and for what time. On 
that point we will take time to consider. 

Cut. adv. vult. 



Lord Abinger, C. B., delivered the judgment of the Court. — This was an 
action of ejectment to recover certain freehold and leasehold premises. So fiar 
as respects the leasehold, the Court, at the time of the argument, were of 
opinion that there must be judgment for the defendant. The only point, 
then, is as to the freehold estate. The question is, whether or no the executors 
of Catherine Stephens, who were also trustees, took the leg^ estate. The will 
is somewhat obscure; but, upon the whole, the Court are of opinion that the 
legal estate vested in the trustees ; therefore this ejectment cannot be main- 
tained by the lessor of the plaintiff, unless the liberty be exercised by the 
Court, of presuming a conveyance of the legal interest from the trustees to the 
lessor of the plaintiff. We cannot make that presumption, because the fact i«, 
that for fifteen years after the death of his wife, the lessor ceased to make any 
claim of interest in the estate, and the defendant has been in possession ap to 
the present time. It was never yet laid down to any jury, that they ought to 
presume a conveyance against the actual possession and enjoyment. The 
Court are of opinion, that the trustees are possessed of the legal estate for the 
purpose of executing the will; and that this ejectment cannot be maintained. 

Judgment for defendant. 



Wright v. Lainson and another, Sheriff of Middlesex. 



In an action on f^ASE against the sheriff of Middlesex for a false return to Kfi.fa. The de- 



the case ffgainst 
the sheriff for a 
false return of 
nulla bona to a 
writ of ^. /&., 
the plea or 
*• not fs^Wiy •• 
only puts m 



claration stated, that theretofore, to wit, on the 30th of August, 1836, 



the plaintiff obtained final judgment in the Court of King's Bench in tn 
action of debt against one Joseph Hayes for 200/. debt, and — L damages; 
that the plaintiff sued out a writ of ft. fa, directed to the sheriff of MiddUseat, 
commanding him to levy of the goods and chattels of the said J. U. the debt 
issue the fact of and damages aforesaid, and to have the money before our lord the king at 
ing the money' Westminster immediately after the execution of the said writ; that the writ 

was duly indorsed to levy the sum of 78/. 2*. 6d., and delivered to the defen- 
dants as sheriff of Middlesex; by virtue of which said writ the defendants, ss 
such sheriff, afterwards, to wit, on the day and year aforesaid, seized and took 
in execution divers goods and chattels of the said J. H. 

Breach — ^That the defendants, being such sheriff as aforesaid, not regarding 

a petitioning their duty in that behalf, had not the money so levied, nor any part thereof, 

creditor 8 debt, '^ 

unless it is shewn to have been in existence before the bankruptcy. 

Semhle^ that where. In an action against the sheriff for a false return, he sets up the bank- 
ruptcy of the debtor as a defence, the petitioning creditor, (whohai not indemnified th« sheriff,) 
is a competent witness. 



in his hands, 
and making the 
return alle^. 
An I O U, 
bearing date 
before the 
bankruptcy, is 
no evidence of 



Laimsoit. 
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before oar lord the king, according to the exigency of the said writ, bat Exeheqmer. 
therein wholly failed and made default ; and that the defendants, after the said \^r^^^^r 
levy, to wit, on the day and year aforef»aid, falsely returned to the said writ ^ v. 
that the said J. H. had not any goods and chattels in the bailiwick of the said 
sheriff whereof they the defendants could cause to be levied the debt and 
damages aforesaid, or any part thereof. 

At the trial, before Lord Abinger, C. B., at the sittings in London after last 
Hilary Term, the plaintiff having proved a primd facie case, the defendants 
contended they were entitled to shew that Hayes had committed an act of bank- 
ruptcy before the return of the/ fa,, and, therefore, that the property vested 
in his assignees; and, consequently, that the defendants had made no false 
return. The learned judge received the evidence, giving the plaintiff leave to 
move to enter a verdict for 78/. if the evidence was inadmissible. 

In order to prove a petitioning creditor's debt, the defendants tendered in 
evidence certain I O U's which were in the bankrupt's handwriting, but were 
in the petitioning creditor's possession. They also called the petitioning cre- 
ditor, (who had not indemnified the sheriff,) to prove the same facts. This 
evidence was admitted, reserving the like liberty to the plaintiff. The jury 
fbond for the defendants. 

Bon^pas, Serjt., having obtained a rule according to the leave reserved, 

Alexander, Butt, and C. R. Kennedy, shewed cause. — First, this defence was 
admisaible under the plea of not guilty. It will depend altogether upon the 
construction of the new rule of pleading, Hil. T. 4 W. 4, (IV. I.) which 
orders, " that in actions on the case, the plea of not guilty shall operate as a 
denial of the breach of duty or wrongful act alleged to have been committed 
by the defendant, and not of the facts stated in the inducement." The ques- 
tion will be, therefore, what is inducement in the present declaration? That, it 
b contended, can only be inducement which the plaintiff states as a preliminary 
in order to shew the wrongful act of which he complains; and on that principle 
the inducement ends, in this case, with the averment of the delivery of the writ 
to the sheriff. The example given in the rules of an action against a carrier, 
will serve to illustrate this position. The plea of not guilty is directed in that 
case to operate as a denial of the loss or damage, and not of the receipt, of the 
goods by the defendant, or of the purpose for which they were received. 
There is also an example in the case of sheriffs in an action for an escape. 
There the general issue will operate as a denial of the neglect or default of the 
sheriff or his officers, but not of the debt, judgment, or preliminary proceed- 
ings. Now if it were intended that the arrest could not be denied under the 
general issue, the framers of the rules were guilty of a great omission. The 
infierenoe is, therefore, that it is still traversable under the general issue; and, 
by analogy, the seizure here is also traversable. What, then, is to be con- 
sidered a preliminary proceeding? It is submitted that all proceedings are 
preliminary which took place before the attaching of the duty, of the breach of 
which the declaration complains. The proper analysis of the declaration is, 
I delivered a writ to you, and you have failed to execute it. ^Parke, B. — ^The 
delivery of the writ to the sheriff raises a duty, viz. to look after the goods of 
the defendant; but it does not raise the duty for which you contend, viz., the 
paying over of the proceeds. Try the question in this way : would the decla- 
ration have been good if every thing about the return was omitted? If not* 
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Fsxchrquer, the gist of the action is the falsehood of the return, which not gailty would put 

"'''^^ in issue. Jones v. day ton (a).] The quality of the return, and not the mere 

I,. fact of the return, is the real fact in the cause. Where the mere circumstance 

Lainsgw. is Qng^ as in Frankum v. Earl of FalmOuth{b), there the general issue denies 
the single circumstance ; but where the quality of the fact is put in issue, the 
the plea of not guilty will deny all the circumstances. Thomas v. Morgttn(c), 
Spencer v. Dawson (d), Lillet/ v. Price (e). Cotton v. Browne (f). In this last 
case, the indicting, the probable cause, and the malice* were put in issue. The 
substance of the present case is, the not bringing into court the money which 
was the proceeds of the sale of Hayes's goods. The sheriflf would have a right 
to say, I never had Hayes's goods ; but that would have amounted to the 
general issue; and the fact of their being or not being Hayes's goods forms a 
part of the general transaction. The character of the return, including all its 
circumstances, is, therefore, what the present plea puts in issue. 

Secondly, the I O U*s were admissible in an action by the assignees against 
the sheriff, as they amount to admissions by the bankrupt. The I O U's were 
dated before the act of bankruptcy; that date, in the absence of proof to the 
contrary, is conclusive. [Lord Abinger, C. B. — In my experience, even if a 
bill of exchange was produced, dated before the act of bankruptcy, it was ne- 
cessary to give some evidence of its existence before the bankruptcy.] In 
Taylor v. Kinlock(g), Lord Ellenborough held, that the date of a promissory 
note made by the bankrupt was primd facie evidence of its existence before the 
act of bankruptcy. ^Parke, B, — In a note to 2 Stark. Evid. 105, Taiylor v. 
Kinlock is stated to have been ruled in conformity to a fiedse report of a case on 
the northern circuit. It would be difficult to prove, on principle, that a date 
could be evidence.] In Obbard v. Beetham (A), Lord Tenterden admitted a pro- 
missory note in evidence upon proof of its existence before the docket was 
struck. In Hunt v. Massey[i), the point in issue was, whether the defendant 
had ratified, after he came of age, a contract entered into by him daring in- 
fancy; the Court held, that a letter, written by the defendant, which contained 
such ratification, must, primd facie, be taken to have been written and issned 
at the time it bore date. In Gleadow v. Atkin(k), an indorsement on a bond 
admitting the receipt of interest, was presumed to have been written at the 
time it bore date. In Smith v. Battens [I], indorsements on promissory notes 
were held to raise a sufficient presumption that they were written at the time 
they bore date. 

Thirdly, the petitioning creditor was admissible. It was proved that the 
assignees did not indemnify the sheriff. There was, therefore, no privitj in 
point of interest as between the petitioning creditor and the sheriff. This 
verdict would not be evidence for or against the assignees in any futore 
action against the assignees, as they were neither parties nor privies. Will 
the circumstance that the petitioning creditor gives a bond to the lord 
chancellor, produce a disability. The proviso in the bond under the 6 Geo. 
4, c. 16, s. 13, is, that the petitioning creditor shall give a bond to 

(a) 4 M. & S. .349. {g) 1 Stark. 175. 

(6) 4 Nev. & M. 330; 2 Adol. k E. 462. (A) Moo. It Malk. 486. 

c) 2 C. M. & R. 496. (i) 5 B. ft Adol. 902 ; 3 Nev. ft M. 109. 
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the lord chancellor in the penalty of two hundred pounds, conditioned for 
proving his debts as well before the commissioners as upon any trial at law, in 
case the dae issuing forth of the commission be contested, and also the peti- 
tioning creditor's debt and act of bankruptcy, and the only cases in which the 
petitioning creditor can be sued on the bond is where there is no proof of any 
debt or of an act of bankruptcy, and also where the commission is shewn to 
have been sued out fraudulently or maliciously, and the penalty is, that the 
lord chancellor may assign the bond. What trial does this bond contem- 
plate? It cannot mean every trial, but merely such trials in which the assig- 
nees are parties, or where an issue is directed to try the validity of the bank- 
ruptcy. Green v. Jones {m), [JLord Abinger, C. B. — It would exclude him in 
all cases where the act of bankruptcy incidentally came into operation. Parke, 
B. — I do not know that he may not be liable to be sued even in cases where 
the bond had not been assigned. Your argument goes too far, for it 
would make him a witness in all cases.] At all events, the mere contingency 
of being sued on the bond will not disqualify. Carter v. Pearce (n) . 

BampoM, Seijt., and Russell Gumey, contrH, — ^The general issue does not 
raise the question of the bankruptcy, or render it admissible as a defence. The 
inducement comprises every statement which is antecedent to the default where- 
with we seek to charge the defendants. Thus in the example given of an ac- 
tion for an escape, viz. "that the general issue will operate as a denial of the 
neglect or default of the sheriff or his officers, but not of the debt, judgment, or 
preliminary proceedings," is proof of the meaning of the rule. There the allow- 
ing to escape is the only thing put in issue by not guilty, and all the other facts, 
induding the arrest, are inducement. So here all the acts, including the levy, 
are merely inducement. No doubt a breach of duty would arise from not 
neizing; but that is not the breach of duty for which the plaintiff now pro- 
ceeds. His statement is, that the defendants, having seized, and so done their 
duty so fiar, have been guilty of a further breach, viz. the omission to make a 
proper return. Even supposing the word " falsely" to be struck out, sufficient 
is averred to shew that the plaintiff had a cause of action ; because it is plain 
that the defendants did act " falsely" in returning that they had not seized the 
goods, whereas in point of fact he had In all the other cases cited, where 
not guilty has been held to put in issue more than the breach, it will be seen 
that there was no inducement involving a statement of different duties, as in 
the present case. In Thomas v. Morgan, the scienter was the very essence of 
the wrongful act complained of, which act was not the keeping of a ferocious 
dog, but keeping him knowing him to be ferocious. In Spencer v. Dawson, 
the wrongful act was the false warranty of soundness, the defendant knowing 
Uie horse to have been unsound ; and Parke, B., observes, that the only mat- 
ter of inducement, in that case, was the bargain and sale. In Cotton v. 
Browne, to use the words of Patteson, J,, the whole matter alleged in the de- 
claration is an act of injury, and therefore, of how many soever different acts 
it may consist, may be traversed under not guilty. The case of Frankum v. 
Sari of Falmouth is directly in point. It b plain that there the defendant 
could not have been said " wrongfully " to have diverted the plaintiff's water- 
course, unless the declaration shewed the plaintiff's " right " to it. Here the 
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mere assertion of a false return would be insufficient ; in order to maintain 
our case, we must shew aud aver the judgment, the levy, and the false return. 
[As to the second point they were stopped.] 

Thirdly, as to the competency of the petitioning creditor — ^No proposition 
can be more plain, that the petitioning creditor is inadmissible where his tes- 
timony goes to sustain the commission, because he is clearly in such case a 
witness for his own interest, Any investigation which, seen collectively, 
might have the effect of shewing that the bankruptcy was not sustainable, 
might have the effect of superseding it. The words of the act are very large: 
** any trial at law.*' [Parke, B. — Suppose a wager between two indifferent 
parlies, as to the vaUdity of the commission^ would a refusal by the petition- 
ing creditor to give evidence, render him liable to a forfeiture of the bond.^] 
The sheriff here is not an indifferent person; he is a stakeholder between the 
parties; and, if this case should be given in favour of the plaintiff, the sheriff 
will have a right to recover against the assignees. WiUon v. MUner (o). 
[Lord Abinger, C. B. — ^This verdict would be no evidence either for or against 
the sheriff.] No ; but without it he could recover the levy money by shewing 
that he had paid it under a mistake. Moreover this verdict will decide the 
petitioning creditor's title to the levy money, and, therefore, he has a direct 
interest. [In the argument the foUowing cases were cited, Exparte Osbame(p), 
Exparte Harc(mrt(q), Tomlinson v. Wilkes (r) J] 

Cur. adv. vwiU 



Lord Abinoer, C. B. on a subsequent day delivered the judgment of the 
Court. — ^This was an action agaiust the sheriff for a false return, and the de- 
claration stated a judgment, the delivery of the writ, a levy, and a return of "mcfiSs 
bona" Plea — not guilty. At the trial, the plaintiff proposed to give evidence of 
a return of " nulla bona,'* and contended that nothing else was in issue. The de- 
fendants, on the contrary, contended that they were entitled under this traverse 
to shew that the goods levied were not those of the bankrupt. We are of opi- 
nion, that, under the new rules, such evidence was inadmissible, and that all 
which was put in issue by the plea, was, the fact of the false return. The 
rule is, " that in actions on the case, the plea of net guilty shall operate as a 
denial only of the breach of duty or wrongful act alleged to have been com- 
mitted bv the defendant, and not of the facts stated in the inducement; and 
no other defence, than such denial, shall be admissible under that plea; aU 
other pleas in denial shall take issue upon some particular matter of fmcX al- 
leged in the declaration." Inducement, in the terms of this rule, indudes 
every thing which does not involve the special charge against the sheriff. 
The sheriff committed no breach of duty in executing the writ ; he did m 
point of fact execute the writ; but then arises the breach of duty, vix., bii 
neglecting to bring the money into court, and his false return, that there were 
no goods in the bailiwick. The breach of duty then consists of two parts; 
first, of the fact of not having the money in court; and, secondly, of making 
such a return. It occurred to me, at the trial, that all that was involved wH 
the fact of a return, and that this was mere matter of record. Upon reflec- 
tion, I think it is a matter of mixed law and fact; and these being blended 
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together, must go to the jury. The plaintiff is entitled to recover; but us Exchtquer, 

this is the first time the question has arisen, the Court will allow a new trial ^^^^^ 
upon payment of costs with liberty to amend the plea. v. 

Rule accordingly. Laiksok. 



GoooriTLE, dcm. Daker, r. Milbukn. 

T? JECTMENT to recover certain lands at Uphill, in Somersetshire. At the B? ^n indosure 

trial, before Williams, J. at the last Spring Assizes for Somersetshire, it JJe year 1818, 

appeared that one Simon Payne, by indentures of lease and release, of Decern- ^*»« coi«mi«»U 

ber, 1813, and oi July, 1813, mortgaged to a person of the name oi Priest, powered to let 

several lands, and, amongst others, two parcels of land, one called the Warth, o"N f^^\ ""^ 

and the other Bennett* s. In the month of August, 1813, a local act, 52 G. 3, within the pa. 

c. 102, was passed for inclosing lands at Uphill, in the county of Somerset, eljjhanire'for* 

and this act contained clauses authorising exchanges to be made under certain tny other lands 

restrictions: Worth's and Bennett's were, by the consent of Simon Payne, ex- Ji"h^,* pro^wS* 

dianged, under the provisions of the act, for two other pieces of land allotted (among othrr 

to him, called Horsington's and Richardson's. On the ISth of September, exchangea'were 

1813, Payne contracted to sell these two allotments, to a person of tiie name «"«>« •"h the 

of Gegg, for 800/.; and in the month of July, 1814, the commissioners under owner or own. 

the act, by Payne's authority, gave possession of the said allotment to Gegg* *'»• proprietor 

After being let into possession, Gegg paid to Payne 400/. on account of the of the lands * 

purchase-money, and interest for the remaining 400/., until Ge^^** bankruptcy, ]||^''|lJchanK^^ 

which happened in 1826, when his assignees sold the allotments in question whether auch 

to one Edgar, Simon Payne was afterwards insolvent, and the defendant ew"*pro°prietor' 

became his assignee under the Lord's Act, in 1831. An action was or pmprietom, 

broQght, after Simon Payne's death, by tbe defendant, to recover from Edgar bod r or bodies 

the remainder of the purchase- money of Horsington's and Richardson's, and poWile^ ^\\^i 

he recovered it in 1835. Priest died in 1820, and the lessors of the plaintiff, ate/or a tenant 

as his executors, brought the present action to recover Richardson's and Hor- °[^"*"*^|" [** 

amgiom's, relying on the local act already mentioned. life or' livea. 

The 7th section enacts " that nothing in this act contained shall extend to ibT„7u°elyrw 

authorize or enable the said commissioners to determine the title to any mes- for term of 

niages, lands, tenements, or hereditaments whatsoever, nor to determine any ^^^^ upon"a * 

riirht between any parties contrary to the possession of any such parties; but lif« «>r livc«.' 

• ax. -j • • 1. 11 t r ' ' •*.*.!. • i_^ r^L upon nuch con- 

m case the said commissioners shall be of opmion agamst the right of the per- g^'m. ^^ he ten- 

■on or persons so in possession, they shall forbear to make any determination ^^^^ under hi« 

thereupon tmtu the possession shall have been given up by such person, or bandit in writ. 

reoovo^ from such person by ejectment." in*mort2I«e 

The 22nd section enacts, " that the said commissioners shall and may, from had been ex. 

time to time, as they shall find convenient, deliver possession to the several ibl^Mt andthe 

persons Interested in the several divisions and allotments hereby directed to be sward of the 

commissioners 
set forth the consent of the mortgagor who remained in possession, but it did not appear that the 
consent of the mortgagee had been obtained: Held^ that an the Court were not callid upon to 
presume that the mortgagee had not given his consent, it was unneceMsary to decide whether 
such consent was essential. 

In ejectment by the mortgagee against the assignee, (under the Lnrd^s Act,) of the mort. 
gagor, Ileld^ that a letter from the mortgagor to tlie mortgagee, dated before tlie assignment, 

as agiinst tlie defendant, was primA facie evidence of having bixn written at the time it bore 
date. 
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Excluqurr, made and set out; and such possession, so delivered, shall be kept and retained 
Good TITLE ^^ ^^^ several persons entitled thereto, against aU persons whatsoever, although 
d. the award hereinafter directed to be made shall not, at the time of giving or 

AKBR, delivering such possession, have been made or executed." 
BliLBUKK. Section 24 provides " that it shall be lawful for the said commissioners to 
set out, allot, and award any lands, &c. within the parish of Uphill, in lieu of 
and in exchange for any other lands, &c. within the said parish or any adjoin- 
ing parish, &c , provided that all such exchanges be ascertained, specified, 
and declared in the award of such commissioners, and be made with the consent 
of the owner or owners, proprietor or proprietors, of the lands, tenements, or 
hereditaments which shall be so exchanged, whether such owner or owners, 
proprietor or proprietors, shall be a body or bodies politic, corporate, or colle- 
giate, or a tenant or tenants in fee simple, fee tail, or for life or lives, or for 
term or terms of years absolute, or for term of years determinable on life or 
lives ; such consent to be testified in writing under the common seal of the 
body corporate, or under the hands of the other consenting parties respec- 
tively ; and all every such exchange shall be good, valid, and effectual in the 
law, to all intents and purposes whatsoever." 

Section 28 provides " that nothing in this act shall extend to revoke, make 
void, alter, or annul, any covenant, &c., or to prejudice any person having any 
right of dower, incumbrance, or interest, whatsoever, in, out of, upon, or af- 
fecting, any of the lands hereby intended to be divided, &c., or which shall be 
exchanged, or assigned in compensation for any other estate or right in pur- 
suance of this act; but as well the lands allotted as the tenements which shall 
be exchanged or assigned, shall, immediately after such allotment, exchange, 
or assignment, be vested, remain, and enure; and the several persons to 
whom the same shall be assigned, allotted, or given in exchange, as aforesaid, 
shall thenceforth stand and be seised and possessed thereof respectively, and 
subject to the same bills, &c., charges, and incumbrances, as the several lands. 
Sec, in respect whereof such allotments, assignments, and exchanges, shall 
have been made, should or would have been made subject or liable to, in case 
the same had not been allotted, assigned, and exchanged, and in case this act 
had not been made, &e." 

At the trial, Erie proposed to read the following letter, from Sinum Payne, 
dated December 20, 1818, which was objected to, by Bompas, Serjt., for the 
defendant, on the ground that there was no further proof, except the date, to 
shew the existence of the letter before the defendant became assignee of 
Payne under the Lord's Act. It was admitted that no part of the letter (except 
the signature,) was in Payne's handwriting. The learned judge, however, 
allowed the letter to be read, which was as follows : — 

" Sir — ^The two allotments which you claim in Uphiil Moor, I certainly 
received from Horsington and Richardson, in exchange, under the indosure 
act, for lands in the mortgage to you ; and some time since I agreed to sell 
them to Mr. Gegg for 800/. ; he paid me 400/. and was let into possession,and 
is still in possession. I have no objection to your receiving the other 400/. from 
him, on his completing his purchase, if you will pay me 100/. of it for mj 
present purposes, and the rest can go towards the payment of the interest now 
due to you on the mortgage debt; but you must join in the conveyance to 
Gegg, as he will not accept a conveyance from me alone. 5. Payne,'* 

" To W. Priest, Esq. Dec. 20, 1818." 



' 
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No consent of Freest was shewn to the exchange under the local act.— 
The jury having found for the plaintiff — 

Bompas, Serjt., obtained a rule to set aside the verdict and enter a nonsuit, 
on the ground that in the absence of the consent of the mortgagee to the ex- 
change, there was not a consent by the owner within the meaning of the local 
act; and also on the ground that the date of the letter was no evidence of the 
time when it was written. 
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Erie, Crowdery and Barstow shewed cause. — The first question will be, is 
the mortgagor in possession " the owner," so as to be empowered to give 
consent. The mortgagee never having been in possession cannot be considered 
an " owner " within the 24th section ; he, therefore, falls within the 28th 
section, and can only be considered an incumbrancer. lAlderson, B. — ^Taking 
the 24tfa and 28th sections together, it is plain that the mortgagor must be 
considered as the owner, and the mortgagee as the incumbrancer.] Before 
the commissioners, Payne claimed to be the owner of Worth's and Bennett's, 
and consented in writing to the exchange for Horsington's and Bennett's ; he 
and those claiming with him are clearly estopped, therefore, from saying he 
was not the owner. Secondly, the letter was clearly admissible. It contains 
an admission, by the mortgagor, of a subsisting mortgage, so as to rebut the 
presumption of payment arbing from a possession of twenty years. Gleadow v. 
Atkm (a). It likewise contains a statement against the interest of Payne, and 
is therefore evidence against him and those claiming under him. It was ob- 
jected that ^e letter might have been written after the assignment to the de- 
fiendant, for tiie purpose of prejudicing his rights ; it must, however, be pre- 
sumed (from the fact of its being dated prior to the assignment,) that it was 
in existence previously, unless evidence to the contrary is given ; Hvnt v. 
Massey (b). Smith v. Battens{c), Taylor v. Kinloch{d), Obbard v. Beetham{e). 
Hie letter, although admissible, was superfluous, as between mortgagor and 
mortgagee there could be no adverse possession ; HaU v. Doe d. Surtees(f). 



Bompas, Seijt., and Ball, contrH. — It is not necessary to dispute the law, as 
laid down in the case of Hunt v. Massey; inasmuch, as that case differs from 
the present in this ; — ^that here the signature to the letter only, and not the 
date, is in Payne's handwriting. Besides, here the assignee under the Lord's 
Act, is an assignee for a valuable consideration. [Lord Abinger, C. B. — Still he 
stands exactly in Payne's shoes.] If the letter had been written after the assign- 
ment, it would clearly be inadmissible; it, therefore, was incumbent on the 
plaintiff to shew that it was written before. In the case of Wright v. Lainson, 
decided in this court, one of the points for argument was, whether certain 
I O U's which bore date before an act of bankruptcy, were admissible in evi- 
dence to prove a petitioning creditor's debt due before the bankruptcy; and 
the Court held that they were not. [Lord Abinger, C. B. — No. The dis- 
tinction is this; in the case of assignees of a bankrupt, they are bound to 
prove that a bill of exchange in their own possession which they use for the 



(a) 1 C. & M. 410. 

lb) 3 Nev. & Man. 109; 5 B. & Adol. 
002. 
(c) 1 Moo. 4 R. 341. 

▼OL. III. 



(d) 1 Stark. N. P. C. 175. 

(e) M. & Mai. 486. 
(/) 5 B. & Aid. 687. 
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purpose of sapporting their own title as assignees* was in existence previous 
to the bankruptcy. Here on the contrary, the lessors of the plaintiff produce 
this letter as evidence against the assignee of the insolvent* whose letter 
it is.] 

Secondly. — Ab to the 24th section, it gives no authority to convey under 
these circumstances. The mortgagor must shew that he had a legal title. 
He is neither owner, tenant in fee simple, fee tail, for life, or years, within 
the above section. [Alderton, B. — Does not the expression "tenant for 
years," shew what kind of *' ownership " is meant?] The case of Wingfield 
y. Thorp{g), shews that the words must be construed strictly. If, therefore, 
the mortgagor is not owner within the specific words of this act, his consent 
is not sufficient. If it be construed that a mortgagor is an owner, it will go 
the length of allowing every mortgagor to get rid of his lands by exchange; 
and, as it has been held, that money may form part of the equivalent, a mort* 
gagor may take a few acres in exchange, and the remaining value in money. 
[Alderson, B. — This act says the new lands shall be liable to the ineom- 
brance; it does not go on to say the whole lands shall be exonerated. Tliis 
is nothing more than the provbion of the General Indosure Act, 41 Geo. 3, c. 
109, 'superadding a clause to make the new lands liable. Lord Abimger, 
C. B. — The 7th section enjoins that the commissioners are not to decide any 
thing contrary to the possession. We must see, therefore, whether the word 
is to be construed in its legal or popular tenae.] 

Ctar, adv, vult. 



V owner " 



Lord Abinobr, C. B., now delivered the judgment of the Court. — ^We 
have looked to the case of Wingfield v. J%orp, to which my brother Bompas 
referred us. We think it does not support the position for which it was 
cited. We are of opinion that the plaintiff is entitled to recover. It is not 
necessary to say whether, under this inclosure act, the consent of the mort- 
gagee is or is not required. There is nothing in this case to shew that it was 
not obtained; and as it must be presumed that the commissioners have done 
their duty, we cannot, until proof is given to the contrary, assume that the 
mortgagee was not a consenting party. They were not bound to set forth in 
their award all the authorities they had; they have shewn the consent of the 
mortgagor, non comtat, that they may have had that of the mortgagee. 
The mortgagor acts as if the consent of the mortgagee had been obtained. 
The letter also was clearly admissible as of the date which it purports to bear; 
and in that the mortgagee is clearly referred to a transaction between him 
and the mortgagor, which implied that every thing was rightly done; in fitft, 
it speaks in express terms of Uie sale of exchanged lands. For these reasons, 
we are of opinion that the plaintiff is entitled to recover. 

Rule discharged. 

[g) 10 B. k C. 7tt5. 
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Edmonds v. Groves. 

A SSUMPSIT on a promisBory note for 80/., drawn by defendant, payable Awumptlt bj 
to one Joseph Ctuuioii, and indorsed to plaintiff. tgmimt the 

Plea — ^The defendant savs, that the said promissory note in the said decla- ^^^^ of a 
ration mentioned was made by the defendant for the reimbursing and repaying note. Plea, 
to the said Joseph Cannon money, to wit, 30/., theretofore, to wit, on the 8th JJ|JJf ^yen**'* 
day of Febuary, in the year of our Lord 1837, knowingly lent and advanced to for money lent 
the defendant, by the said Joseph Cannon, for the purpose of enabling the defen- Jj^^ \twBM in- 
dant to game by playing at a certain game, to wit, the game of roulette, contrary J^"7***i? **?• 
to the form of the statute in such case made and provided, and for no other con- Notice, and 
aideration whatever; and with which said monies so knowingly lent and advanced "Jj/ ****",* ^^' 
as aforesaid, the defendant did then game by playing at the said game, against Replication, 
the form of the statute. And the defendant further saith, that the said pro- JUJ^j^TaoS ^* 
missory note was indorsed by the said Joseph Cannon to the plaintiff, as in the want of conii. 
said declaration mentioned, with full knowledge and notice of the premises in fiSue.*'°HdS, 
this plea mentioned, and without any consideration or value having been given that the plead. 
for such indorsement or for the said promissory note to the said Joseph Cannon JSkit the ille- 
by the plaintiff, or by any other person whatsoever ; and that the plaintiff 8^}*\J ^^ ^^^ 
hath always held, and still holds, the said note, without having given any deration, to a« 
value for the same. Verification. SiUi" ff^S the 

Replication — ^That the said Joseph Cannon indorsed the said promissory note to tint instance, 
the plaintiff upon and for good and valuable consideration, and the plaintiff h^e^^iriToi 
held, and still holds, the same for such consideration and value; and that, at value; but that 
the time he took and received the said note, he had no knowledge or notice of ought to have 
the premises in the said plea mentioned. And this, &c. 8J^«" uSSi* 

At the trial, before Lord Ahinger, C. B., at the last i(ft(U/e9tf<r sittings, before he could 
neither party offered any evidence, upon which his lordship directed a verdict **'"*^ l^^ha 
to be entered for the plaintiff, on the ground that the proof of no consideration plaintiff, 
upon the pleadings rested with the defendant, and that, in the absence of such 
pnx>f, the plaintiff was entitled to recover. His lordship, however, gave the 
defendant leave to move to set aside the verdict and enter a nonsuit, if the 
Court should be of opinion that, (inasmuch as the plaintiff, by his replication, 
had not traversed that the note was given for money lent at play,) he had not 
thereby admitted the illegality of the original consideration, and, consequently, 
ought to have begun by giving evidence of the value given by him. 

W. H, Watson now moved accordingly. — ^The plaintiff was bound to have 
shewn consideration in the first instance. [Alder son, B. — ^The real question 
is, on whom is the afiirmative of the issue .^ You plead no consideration, and 
it was incumbent on you, therefore, to prove it.] There were certainly cases 
in this Court in which it has been held, that where the issue raised has been, 
whether or not any consideration was given by the plaintiff, that was not sufii- 
cient to oblige the plaintiff to begin by proving consideration. These cases, 
however, were different from the present. They were cases of accommodation 
bills ; the present is a case of a consideration altogether illegal. It is true 
that, by a recent statute, 5 & 6 W. 4, c. 41, it is enacted, that securities given 

p2 
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for considerations arising out of illegal transactions, (and, among them, seen- 
rities within the statute of Anne, relating to gaming,) shall not be absolutely 
void, as they were before the passing of that act, but shall be deemed to have 
been given for an illegal consideration ; that, however, it is submitted, does 
not alter the present question. lAlderson, B. — Is your plea good or bad 
without the averment that no consideration was given by the plaintiff? If the 
averment is a necessary one, you must prove it.] Suppose, before the recent 
statute, it had been shewn that the note had been given for an usurious consi- 
deration, or for any of the other considerations altered by the statute, the 
holder would have been obliged to shew consideration. [Lord Abinger, 
C. B. — ^The recent decisions in this Court have altered the old practice.] 
Suppose, at the trial, I had proved the total want of consideration, am I not to 
take the fact to be admitted on these pleadings, that the note was, in its incep- 
tion, for money lent at gaming, so as to dispense with any necessity of proving 
that part of the plea. This very question arose in the case of Noel v. Boyd (a), 
but the Court came to no conclusion on the subject. The reporter puts a 
quaere, " whether circumstances not denied on the record can be assumed to be 
true in point of fact, or whether they are admitted only so far as to exclude 
them from the issue." I contend that the fact not denied must be taken to 
be admitted, with all its consequences. If that be so, here the pleadings admit 
the consideration to be an invahd one, and, for that reason, it was the duty of 
the plaintiff to have proved value in the first instance. 



Lord Abinger. C. B. — ^The rule must be refused in this case. According 
to the recent decisions in this Court, it was incumbent on the party relying 
upon the illegality as a defence to have proved it; in fact, the onus prohandi 
was thrown upon him. Here the defendant offered no evidence. In a case 
where the record, with all its circumstances, is open to the jury, very slight 
evidence may enable them to come to the conclusion, from the original incep- 
tion of the instrument, that the plaintiff was a party to its concoction, unless he 
plainly proves that he has bond fide given value. Here, however, upon the 
issue raised, the question is, ought not the defendant to have given evidence 
in support of his averment, and so connect the holder with the parties privy to 
the original making of the note? This the defendant has not done. As to 
the effect of the admissions on the record, I express no opinion, as I think the 
defendant was bound to give proof of the issue upon which he relied. 

Aldbbson, B. — In this case the defendant pleads a gaming transactioD. 
(Here his lordship recapitulated the pleadings.) The allegation that it was 
indorsed by a third person to the present holder, with knowledge of the original 
circumstances, and without consideration, (the latter averments being traversed,) 
Mr. Watson calls an admission by the plaintiff of his cognizance of what passed 
between the defendant and third parties. I apprehend he is wrong in his idea 
of an admission. An admission, in my judgment, is only a waiver of requiring 
proof of those parts which are not denied; the party so waiving being content 
to rest his case upon the proof or disproof of the issue joined. If, however, the 
jury are to draw inferences, it must be from facts proved in the ordinary course. 



(a) IGale, 193. 
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with the original illegality in the concoction of the note, the plaintiff was edmondi 
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Rule refused. Oi^ovz^. 
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TiNLEY i;. Porter. 

A RULE fiki had been obtained by Creswell, for an attachment against a Theaffida?ltin 

person of the name of Askew, for not attending as a witness at the last motion for an 
Liverpooi assizes, he having been served with a subpctnd ad testificandum. 5***twd*°' ^**' 

a tubpcmfi ad 
R. Alexander now shewed cause, and contended, on the authority of ^u^^tc"t'hat 
Taylor v. WiUan{a), that the affidavit upon which the rule was obtained the party waa a 
did not contain a statement that the party was a material and necessary 
witness. It is again and again laid down, by the authorities, that it roust 
be a perfectly clear case of contempt to call for the interference of the Court, 
in the shape of an attachment. 

Creswell, contrH. — ^The witness was served with a subpoena ; it was his duty, 
therefore, to have attended, unless there had been a countermand. [Lord 
Abwger, C. B. — You have your remedy by action, as well as by attachment.] 
There are cases where an action would lie and an attachment would not apply, 
and vice versd ; where, however, a party has disobeyed the process of the 
Court, it is clearly a contempt, and therefore the Court is called upon to vin- 
dicate its own process. Moreover, there is nothing to shew that there waa 
not perfect bona fides in summoning the party as a witness. 

Lord Abingxr, C. B. — The case in the Common Pleas is an authority, that 
where a party has another remedy, he must shew, by his affidavit, that the 
witneae waa material. 

Parks, B. — We are bound by the decision of the Common Pleas; and>. 
however novel the practice, we must respect its authority. 

Rule discharged. 

(a) 4M.&Pay. 59. 



FiLBEY V. Combe. 

'T'HIS was an action to recover the value of dust, cinders, and ashes re- Under the 57 

moved by the defendants from certain premises in their possession, in the 59 ^* g()^ ^J,^' 

parish of St. Martin in the Fields, The defendants pleaded four pleas, the "CHvenKer of a 

,.,-,.-, ., , ., i.Li» uiatnci 18 not 

third of which alone is matenal to the question m the case, viz. that the de- entitled to tlie 

fendants burned certain coals in their brewery, in the parish of St, Martin in ^""^» ^^fuh 

the Fields, and thereby the dust, &c. in the declaration were produced; and are,' in the con- 
templation of 
the owner, ruhbUh or rffnte* 
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that» haying occasion to use the said cinders, &c., at certain other premises 
in the parisb of St. Giles in the Fields, they removed them thither, and having 
used them at the last aforesaid premises, they left such cinders, &c. on the 
last mentioned premises for the parties entitled thereto. Issue having been 
joined, the following case was stated, under a judge's order, for the opinion of 
this Court. 

By the 57 Geo. 3, c. 29, s. 59, it is enacted, that the commissioners, 
trustees, or any other persons having the control of the pavements within the 
jurisdiction of the act, may agree with any person or persons to be the sca- 
venger or scavengers of the streets and pubUc places within the district; and 
such person or persons, on a certain day, in every week, and oftener, when 
required by any three or more of the commissioners and trustees, &c.. shall 
bring convenient carriages into the public streets, and shall give notice of their 
approach, and shall take and carry away from the respective houses and pre- 
mises of the inhabitants or occupiers, their soil, ashes, cinders, rubbish, dust, 
dirt, and filth, and all which the said scavengers shall take and carry away at 
their own costs and charges, upon pain of forfeiting a sum of 40s. ; and it is 
also enacted, that if any person shall refuse to permit such soil, ashes, &c. to 
be taken away by the scavengers so appointed, every person shall forfeit 51" 
Then follows a power to the commissioners to appoint different persons to col- 
lect and possess the soil, ashes, &c., as they shall deem expedient ; " but that 
the right and benefit of such soil, ashes, &c., shall belong exclusively to the 
person or persons who shall be, by the commissioners as aforesaid, appointed 
to collect and possess the same, any thing in any local act of Parliament or in 
that act to the contrary notwithstanding." 

The plaintiff is the contractor for cleansing the streets and public places in 
the parish of St. Martin in the Fields, in the county of Middlesex, with the 
commissioners having the control of the pavements within that parish. The 
defendants are brewers carrying on business as well in that parish as in the 
parish of St. Giles's. The latter premises are used by the defendants as a 
cooperage for cleansing and preparing barrels. In brewing, the small coak 
used in the furnace are occasionally raked into the ashes, in an miconsumed or 
but partially consumed state, and become mixed with the du8t» cinders, &c., 
arising from the same fires. The small coals, being insnfiicient for brewing 
purposes, were removed by the defendants to their premises in Si, GQa's, 
and there used for the purpose of heating water used in the cleansing of cub 
and barrels ; after which the dust, cinders, and ashes, thence aiising, were 
from time to time removed by the scavengers of St, Giles's parish. 

Godson, for the plaintiff. This is in the nature of a parliamentary contncti 
whereby each inhabitant of the parish agrees to give to the scavenger of tbe 
district the dust and ashes arising from the consumed coal, in consideii- 
tion that the scavenger will cleanse the street, and remove the dirt from bete 
his door. [Parke, B. — Is any thing refuse, dust, or ashes, within the metniiV 
of this act, except what the owners choose to treat as such?] If the defes* 
dants can remove this from their brewery in one parish to their ooopenge b 
another, what is to prevent them from removing it from their house laLtsim 
to their garden in the country ? If this power here contended for is oauceid 
to the defendants, then a party having two residences can always dieit^ 
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scavenger of the diftrict where the dirt is made. In Ward ▼. Bird (a), it was 
held that the proper mode for a scavenger to enforce his right under a statute 
like the present is by an action on the case. 

Sir WUUam Follett, contrit, was stopped by the Court. 

Parks, B. — It appears to me clear, that if you look at the context, you 
will be of opinion that the act only applies to what, in the contemplation of the 
owners, is treated as rubbish. If there be any other purpose for which the 
owner can use them, either on the same premises or elsewhere, he may do 
so. The right of the scavenger only attaches when the owner can use them 
in no other character than as rubbish. If, however, they are convertible into 
fuel, the owner cannot be said to have abandoned his property in them, so as 
to give the scavenger a right to claim them. 



BoLLAND and Gurnet, Bs., concurred. 



Judgment for the defendants. 
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(a) 2 Chit. Rep. 582. 



Attorney-General v. Kenifeck. 

JNFORMATION by the Attorney-General against the defendant, founded 
on the 6 Geo. 4, c. 108, s. 45, for assisting and being otherwise con- 
cerned in the unshipping of foreign tobacco, the said tobacco then and there 
being goods liable to the payment of duties, the said duties not having been 
paid and secured. Plea — Not Guilty. 

At the trial, before. Lord ^^ib^a*, C. B., it appeared, that by an arrange- 
ment between the defendant, who resident in England, and a person of the 
name of Morion^ the defendant, in May, 1832, hired a vessel called the 
Lavmia at Goole, in Yorkshire. It was settled that the vessel was first to 
proceed to Newcastle, and thence to sea, for the purpose of taking on board a 
cargo of contraband tobacco in Flushing roads. On the 27th of July, 1833, 
the vessel, with the tobacco on board, arrived in the cove of Cork, The defen- 
dant, after hiring the vessel, resided in Ireland up to the time the goods were 
ran; but there was no evidence to shew that he was further connected with 
the smuggling in question than by hiring the vessel. The present information 
was filed on the 19th of July, 1836. At the trial, it was objected for the de- 
fendant, first, that the venue was improperly laid in England instead of in 
Ireland, where the offence of unshipping was complete ; and, secondly, that the 
limitation of three years given by the statute 6 Geo. 4, c. 108, s. 77, ex- 
empted the defendant from liabiUty, as his connection with the transaction 
was complete and ended more than that period before the filing of the infor- 
mation. The lord chief baron reserved the points. The defendant was found 
guilty; and Jervis, in last term, obtained a rule to set aside the verdict. 

The Solicitor-General, Tancred, and Kaye, now shewed cause. — ^This infor- 
mation charges the defendant with " being concerned in the unshipping ; " 
and in order to bring him within this provision of the statute, it is only neces- 
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saiy to shew the hirmg of the vessel hy the defendant; because, at the very 
ATT*^Sir "*onient when the unshipping took place, the offence contemplated by the 
V. statute was complete. Of this complete act the hiring of the vessel was a 

KsNiFECK. material and important part. The object of the hiring was clearly with a view 
to the smuggling expedition, which ended on the unshipping of the cargo in 
Ireland; and therefore the defendant was "concerned" in it. Besides, the 
words of the statute, " otherwise concerned," do not render an actual presence 
at the time of the unshipping necessary. Attorney- General \, Tomseit{a). 
Then as to the venue. This is a transitory offence, as in Attorney- General v. 
Roger Hines {h) ; or, if it be a statutable misdemeanor, then a party may be 
tried wherever he completed any part of the offence. In fact, the present falls 
precisely within the principle of the case of Rex v. Burdett(c), more especially 
as propounded in the judgment of Holroyd, J., who there says (of), " Writing 
a libel with the intent and for the purpose of its being published, (under circum- 
stances not sufficient to justify or excuse the writer for so doing,) followed by 
a publication by the act or under the authority of the writer, is, in my opinion, 
by the law of England, a misdemeanor, and triable in the county where such 
writing took place, though the publication be in some other county." So in 
Rex V. Briscoe and another {e), Grose, J., says, "The conspiracy as against all 
having been proved from the community of criminal purpose, and by their 
joint co-operation in furthering the objects of it in different places and coun- 
ties, the locality required for the purpose of trial was holden to be satisfied by 
overt acts done by some of them in prosecution of the 9onspiracy in the county 
where the trial was had; " citing Rex v. Bowers and others. So also in 
Bulwer's ease(/), as to local actions. Moreover it is expressly enacted by the 
6 Geo. 4, c. 108, s. 78, " that any indictment or information which shall be 
found or prosecuted for any offence against this or any other act relating to 
the revenue of customs, shall and may be inquired of, examined, tried, and de- 
termined in any county of England. 

Lastly. Supposing the venue to be correctly laid, the information is in 
time, as the computation must take place from the time when the onshippiog 
took place, which was clearly within three years. 

Jervis, contrd, was stopped by the Court. 

Lord Abinobr, C. B. — This is an information against the defendant for 
being concerned in the unshipping of tobacco in England, and it is quite dear 
that the unshipping took place in Ireland, There was no proof given that the 
defendant had any participation in the actual unshipment; and the act of 
hiring the ship could not be construed to be such participation. It might have 
happened, for instance, that the goods contemplated by him had never been 
imshipped, or that, before the unshipping took place, he might have given 
notice of abandoning the transaction. The act of the defendant in this county 
was no part of the unshipping ; it is merely evidence of it. In the case of Sir 
Francis Bur dett, the offence cognizable by law was the publication ; and there- 
fore it was held, that a delivery in Leicestershire, with a view to a publicatioo 
in London, completed the offence in Leicestershire. Here the act positivdy 

(a) 2 C, M., & R. 170. (rf) P. 135. 

lb) Parker's Rep. 182. (e) 4 East, 164. 

(c) 4 B. & Aid. 96. (/) 7 Coke, 1. 
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States the offence to be the unshipping; and as each country has its separate 
jurisdiction, we clearly cannot have cognizance of an offence which took pkce 
in Ireland. 

Holland, B, — I am of the same opinion. The case in Parker* s Reports was 
merely as to the power of the king to lay an information in one county, the 
offence having arisen in another. The question here is, whether the defen- 
dant was concerned so as to make him liable in England, and I think not. 
The words of the act are, " assist or be otherwise concerned in unshipping." 
"Assisting," I think, means manually assisting; and being "concerned," I 
take to be some such participation as providing a warehouse, or otherwise 
meddling with the goods. It is plain that in neither respect was the defen- 
dant concerned ; as, with respect to this charge, he did not reside in Ireland 
at the time; and his hiring the vessel is no part of the offence. 

Aldsrson, B. — ^The question is, what was the offence? It is clear, that if 
any part of the offence took place here, the defendant would be triable in this 
country. The judges, in Rex v. Burdeit, all agree in going on the supposition 
that writing is part of the offence. Here the offence is being concerned in the 
unshipping, and the whole of that took place in Ireland. All that the defen- 
dant did in England is merely evidence of a participation in the offence that 
was committed in Ireland. 
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Gurnet, B., concurred. 



Rule absolute. 



Brind v. Dale. 



A SSUMPSrr. The declaration stated that the defendant, before and at the 
time of the making of his promise thereinafter next mentioned, was a 
common carrier of goods and chattels in and by a certain cart, from divers 
places to divers other places; and thereupon the plaintiff theretofore, to wit, 
on the 14th day of November, 1836, at the request of the defendant, caused to 
be delivered to the defendant as such carrier certain goods and chattels therein 
set out, to be taken care of and safely and securely carried and conveyed by 
the defendant as such carrier aforesaid, in and by the said cart, from a certain 
place, to wit, a place called Nicholson's Wharf, to a certain other place, to wit, 
a place called Brook's Wharf, and there, to wit, at Brook's Wharf aforesaid, to 
be safely and securely delivered by the defendant for the plaintiff. 

The declaration then contained a promise of the defendant safely to carry, 
convey, and deliver the trunk, &c. ; and that he did not safely carry, &c. ; and 
that the trunk was lost, &c. 

There were several pleas; the 5th only, however, was material, and was as 
follows: — 

And for a further plea on this behalf, the said defendant says, that at the 
said time when he the said defendant received the said supposed goods and chat- 
telfl from the said plaintiff, and at the time the said supposed promise of the 
said defendant in the declaration mentioned was made, a certain express con- 
dUioH and agreement was then made and entered into between the said plaintiff 
€md the said defendant, that is to say, that whilst the said defendant carried and 
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tonveyed the said trunk with the said goods and chattels in and by the said 
cart, from the said place called Nicholson's Wharf in the $aid declaration men' 
tioned, to the said place called Brookes Wharf, in the said declaration men- 
tioned, he the said plaintiff would accompany and follow the said cart of the 
said defendant, from the said place called Nicholson's Wharf, in the said 
declaration mentioned, to the said place called Brook's Wharf, in the said de- 
claration mentioned, and watch and protect the said goods and chattels from 
being stolen or lost out of the said cart ; and the said defendant further saith, 
that whilst the said defendant so carried and conveyed the said goods and 
chattels from the said place called Nicholson's Wharf, to the said place called 
Brook's Wharf, he the said plaintiff, contrary to the said condition and agree- 
ment in that behalf, wholly neglected and refused so to accompany and follow 
the said cart, or to watch and protect the said supposed goods and chattels 
from being lost or stolen from the said cart, by reason whereof, and not by 
any negligence, carelessness, or improper conduct in the said defendant or his 
servants, the said goods and chattels became and were lost. And this the 
said defendant is ready to verify. 

Special demurrer, assigning for cause, that the said plea does not properly 
confess the promise in the declaration. Secondly, that the matter of defence 
in the said plea, amounts to the plea of non assumpsit, and ought to have been 
so pleaded. Thirdly, that the plea is bad in substance, inasmuch as the en- 
gagement entered into by the plaintiff, without consideration, could not limit 
the defendant's liability as a common carrier. 



Barisow, in support of the demurrer. — ^The plea is bad, either as amounting 
to the general issue ; or, if not, it is then no answer to the action. The con- 
tract, as stated in the plea, is altogether different from that stated in the decla- 
ration. (He was then stopped by the Court.) 

W. H. Watson, in support of the plea. — ^The fifth plea shews an indepen- 
dent and collateral contract. It was the duty of the plaintiff, under this 
agreement, to watch the goods; and, in order to avoid circuity of actiou, it 
was proper that it should be set forth in the plea. [Parke, B. — It is nothing 
more than a contract to protect the carrier in case of loss or theft.] If tiie 
Court be of opinion that it is only a qualification of the contract, the plea is 
indefensible. 

Per Curiam, — Judgment for plaintiff. 



GouGH V. Bryan. 



In an action H^HIS was an action on the case, for the negligent driving of a stage-coach, 

oegliKentdriT. whereby the said coach ran and struck with great force and violence 

dim ^^\ ^aS' ^P°^ *^^ against the carriage of the plaintiff, wherein the sons of the plaintiff 

tbattfeplaintiff ^®^« driving and riding. 

to nwlSSu'* Pleas— \9>t, not guilty. Secondly, that the carriage of the plaintiff wa* 

diore hu carriage that it atruck against the coach of the defendant, without thii, that the coach 
of thedefaidam struck against the carriage of the plaintiff, through the carelessnesa of thede* 
fendant. Held bad od demurrer u amounting to the general issue. 
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iinder the gaidance of a son of the said plaintiff, who was driving the same 
along the said highway; and that the servant of the defendant was carefully, 
&€., guiding and driving the said coach of the defendant, along the said high- 
way; and that if the said son of the plaintiff had driven skilfully, no collision 
would have taken place; but that the said son of the plaintiff drove in so un- 
skillful a manner, that the carriage of the plaintiff, at the said time, when* 
&€., ran against the coach of the said defendant, and by means thereof the 
damage in the declaration alleged, occurred; without this, that the defendant, 
by his said servant, so carelessly and improperly drove, that, through and by 
his carelessness and improper conduct the coach of the defendant then ran and 
struck, &c. 

Specitd demurrer, on the ground that the plea amounted to general issue. 

Kelfy, in support of the plea. — Since the new rules there is no general issue 
properly so called ; the former general issue was more extensive than the pre- 
sent plea of not guilty. Formerly, not guilty, denied the whole material alle- 
gations ; for instance, a release or payment might have been given in evidence 
under the general issue; still they might have been pleaded, and could not have 
been objected to as amounting to the general issue. [Lord Abinger, C. B. — 
In an action on the case it appears to me that the general issue amounts to a 
denial of the wrongful act. If there had been equal negligence at both sides, 
that might have been pleaded; this, however, as shewn in the plea, is nothing 
more than a mere denial of the wrongful act.] I take the law to be this; that 
if an accident is proved to have been occasioned in part by the negligence of the 
plaintiff, and in part by that of the defendant, there is a complete answer to 
the action, and a verdict must pass for the defendant. If, indeed, the declara- 
tion had contained an averment that the injury had arisen "only" from the 
negligence of the defendant, then not guilty would have been a sufficient denial; 
but the declaration, as framed at present, omits any statement that the injury 
resulted "merely" from the misconduct of the defendant; it is, therefore, 
questionable whether evidence would be receivable under the plea of not 
guilty, to shew that the act was occasioned partly by the plaintiff's own fault. 
On this ground, therefore, the plea is proper. 

Lord Abinobr, C. B. — I am of opinion that this plea is bad. The princi- 
pal reason why a plea is held bad, as amounting to the general issue, is, that 
it contains unnecessary and superfluous matter. As this plea concludes to 
the country, the above may be urged as the principal reason against it. If 
it had concluded with a verification, it would have been still more improper, 
and for this reason, viz., that its numerous allegations would have perplexed 
the plaintiff in selecting what he ought to traverse. I cannot agree to the 
statement that the new rules have abolished the old general issue. They 
have only narrowed and circumscribed its operation as far as affects the evi- 
dence which is admissible under it; but where applicable, it is still subject to 
the rules which formerly governed it. 

BoLLAND, B., concurred. 

Aldbbaon, B. — In Comyn'a Digest (a), it is laid down, "when a man has 

(a) Pleader, E. 13. 
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no special matter for his justification or excuse, he ought to plead the general 
issue to avoid prolixity in records." That rule governs the present case. 



GuRNBY, B. concurred. 



Judgment for the plaintiff. 



R. Gumey, who was to have supported the demurrer, was stopped by the 
Court. 



NicHOLL V. Williams. 
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A SSUMPSIT. The declaration stated that the defendant was indebted 
to the plaintiff in the sum of 105/. for use and occupation of a cer- 
tain messuage of the plaintiff, and in 200/, for money due on an account 
stated. 

Pleas, — 1st. Except as to 52/. 10^. parcel, &c., non-assumpsit; 2ndly. As 
to 52/. \0s, parcel, &c., payment before action. 

Replication, taking issue on the first plea; nolle prosequi aa to the 
second. 

The plaintiff's particulars were as follows: — ^The plaintiff seeks to recovar 
in this action 52/. lOs, being the balance of a year's rent due from the defen- 
dant to the plaintiff for the occupation of a farm and premises, situate at Bo- 
verton, &c., and which the defendant quitted on or about the 2nd February, 
1833. 

At the trial, before Coleridge, J., at the last assizes for Glamorganshire, the 
plaintiff proved the occupation of the farm by the defendant for several years, 
at a rent of 105/., payable half-yearly, and the defendant in answer pat in 
receipts for rent to shew that he had paid all arrears. It was objected by the 
counsel for the plaintiff, that, insomuch as the plea of pa3rment was only to 
part of the demand, the evidence of payment was only admissible in reduction 
of damages. A verdict, however, was found for the defendant, the learned 
judge reserving leave to the plaintiff to move to enter a verdict, with nominal 
damages. 

E, V. Williams having moved accordingly, 

Chilton shewed cause. — It is admitted that the action is brought to recover 
the last half year's rent, and no more. The declaration, together with the 
particulars, shews that the real demand is for 52/. \0s. This amoimt is 
covered by the plea of payment, and the payment being admitted, the defen- 
dant is entitled to a verdict. [Parke, B. — ^The real question is whether, under 
these particulars, if 52/. \0s, had not been paid, the plaintiff could have reco- 
vered any thing.] The real effect of the particulars is to strike off 52/. IOj. 
from the demand in the declaration. The old doctrine is, that the defendant 
is equally entitled to take advantage of an admission on the particulars as on 
the record, and the plaintiff cannot in his proof go beyond the amount 
claimed in his particidars. Colson v. Selby(a), M'Carthy v. Smith{b)' 



(a) 1 £spiD. 452. 



(6) a Bing. 145. 
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iParke, B. — ^The question comes at last to a question of the construction of Exchequer. 
particulars.] In Coates v. Stevens (c), it was held, that it was unnecessary to 
plead the payment of a sum admitted by the particulars. Ernest v. 
Brown(d), will be relied upon on the other side; the Court of Common 
Pleas, however, did not impeach the ruling of this Court; for they took 
the distinction that Ernest v. Brown was an action of debt, and Coates v. 
Stevens, assumpsit. (He also cited Holland v. Hopkins {e), and Brown v. 
Watts {f). The Court then called on the other side.) 



R. V. Williams and Nichol, contra, — ^The defendant no doubt shewed a 
strong case evidencing payment of all that was due. Still it was not compe- 
tent to the plaintiff, under non-assumpsit, to prove payment as an answer 
to the action; he could only tnake use of it in mitigation of damages. No 
allusion whatever was made at the trial to the particulars; the whole de- 
fence set up, was, that the rent had been fully paid by the defendant. If 
the plaintiff is to be restricted by the particulars, then, according to the 
defendant's argument, whatever proof the plaintiff could give of more than 
52/. lOs, being due, he would be precluded from going into it. The plaintiff 
says, the payment applies only to the 52/. 10^., for which credit has 
been given in the particulars; the defendant, on the contrary, insists that 
it applies to that part to which a nolle prosequi has been entered. Suppose 
an action brought to recover a sum of 100/. for goods sold and delivered, 
and particulars giving credit for payment to the amount of 50/. ; the fact 
being that goods to the amount of 50/. had been sold to the defendant and 
paid for by him; but there being a doubt as to whether, as regarded the remain- 
ing 50/., the goods had been delivered to an authorized agent of the defendant; 
the defendant pleads as to 50/. payment, and as to the residue, non-assump- 
sit ; and the plaintiff then enters a nolle prosequi, as to the 50/., payment of 
which is pleaded. What is a defendant's position in such a case? Would it 
be allowable for him to say — " Your particulars give me credit for 50/. ; I 
have pleaded payment of 50/. more ; you enter a nolle prosequi as to that 
man, and therefore I owe you nothing!" The real meaning of the pleading^ 
18, that the plea of payment applies to that for which credit is given in the 
particulars ; and the non-assumpsit applies to the residue of the demand. — 
If Ernest v. Brown is law, it is beyond all doubt that the defendant was 
bound to plead to the credit admitted by us in the particulars. The distinction 
between assumpsit and debt is quite immaterial. Non-assumpsit and nunquam 
indebitatus, equally deny a state of facts upon which a liability arises ; and if 
the particulars operate as an exclusion of the necessity of proof under the one, 
they ought equally to do so under the other. Great inconvenience would 
arise if the particulars are held capable of controverting the record; they are 
shifting and uncertain in their nature. [^Alderson, B. — If the particulars are 
to control the record, they will control it to this extent, that although 100/. 
is claimed in the declaration, oO/. will be the sole demand.] If there be a 
demand of 100/., with particulars giving credit for 50/. paid, with a balance 
of 50/. due, the defendant may adopt eitiber of two courses : for instance, he 
may plead payment as to the whole, and prove pajrment of what is really due; 
or he may plead as to 50/. parcel, payment, as to the residue a set-off. If« 



(c) 2 CM. JkR. 113. 
C<0 3 Bing. N. C. 494. 



(e) 2 Bos. &Pul. 13. 
If) 1 Taunt. 353, 
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therefore, the defendant may treat the record in either of those two vmjs, the 
plaintiff ought to have the same option ; there is, therefore, no necessity to 
resort to Ernest t. Brown, The defendant having it in his power to plead 
payment generally, has thought fit only to plead it as to 52/. lOs., and by 
pleading non-assumpsit as to the residue, has misled the plaintiff into the sup- 
position that he meant to deny some portion of the occupation. {^Parke, B. — 
The plaintiff is wrong in not bringing his action merely for 52/. 10».] That 
applies equally to every plaintiff who declares for more than the balance in 
his particulars. Then a new assignment would be improper in this case ; it is 
only proper where the plea assumes to answer to the whole declaration. Bull. 
N. P. 1 7 ; 1 Saund. 299. a. n. (5) ; Barnes v. Hunt (^r) ; Hale v. Middlet(m{h) ; 

Atkinson v. Matteson (t). 

Cur. adv, vult. 



The judgment of the Court was now delivered by 

Parke, B. — His lordship, after stating the facts of the case and the plead- 
ings, then proceeded : — ^The question is, whether the rule for entering a ver- 
dict ought to be made absolute, and we are of opinion that it ought. The 
whole question turns upon the true construction of the particulars and plead- 
ings in this case. These particulars must, under the circumstances, be taken 
to be the same as if they had been delivered subsequent to the declaration. 
These particulars, in substance, admit the payment of half a year's rent; and 
the question is, whether the plea of payment of 52/. 10^. refers to the sum so 
admitted, or to the balance which the plaintiff seeks to recover. If the defen- 
dant had understood, at the time of the trial, that it referred to the latter, 
he would naturally have instructed his counsel to insist, (which he did not do,) 
on restricting the plaintiff from going into any proof at all ; for, in that view 
of the case, there would have been no question to try after the plaintiff had 
admitted payment. On the other hand, unless he had meant, at the time of 
pleading, to apply the plea of pa3rment to the sum of 52/. 10^. in question, 
he would have pleaded improperly with a view to his intended defence. We 
have a difficulty in saying what the defendant intended, but we must construe 
the plea as we think it would have been understood by the plaintiff or any 
other person. Now as it was optional for the defendant to use the particolan 
or not, on the trial, to restrain the plaintiff, the plaintiff could not teU whe- 
ther they would be so used; and, finding the plea of payment of 52/. lOt. to 
a part of the demand, and knowing that such amount had been paid, be could 
not safely have taken any other course than to admit payment; he could not 
have acted upon the plea as having any other meaning than a plea of put 
payment of the demand. In that sense we think the plea must be understood. 
And, if the recent decision of the Common Pleas, in Ernest v. Brown, be 
right, that the defendant could nut have availed himself of the part paj^nent, 
admitted in particulars, by restraining the plaintiff in point of evidence, and 
must have pleaded part payment, there can be no question as to the meaning 
of the plea. We do not, however, feel it necessary to decide whether the 
defendant was bound to plead pa3rment after such a particular as this, or not; 
for, we think, without relying on that case, we must construe the plea as in- 
tended to apply to the payment admitted. To avoid similar questions in 
future, the obvious course which ought to be pursued in the like cases, is 

(g) 11 East, 451. (*) 4 Ado. & Ell. 107. (t) 2 Term Rep. 176. 
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is not inft'equent, to aver the part payment in the declaration, or to insert in j^ "^-v— ^ 
the declaration the real amount which the plaintiff seeks to recover. v. 



Williams. 
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In re PiiRiNo. 

]y|R. RICHARD PERING had presented a petition of right, addressed ^ ^^^jj^^^o^ 

"To the king's most excellent majesty in his Court of Exchequer," drewed ^'todie 
praying for compensation for services rendered in his majesty's dock-yards. K^rt of Ex- 
He had incurred considerable expense in furthering the improvement of an- chequer/* and 
chors, and other matters connected with the public service, and had in con- ^oMorSer^^ 
sequence applied for compensation ; but this he had not succeeded in obtain- '* righ{ to be 
ing. In consequence the present petition was presented by him to his ma- that he would 

jesty, praying that his majesty would order right to be done in the matter, 'undone the pe- 

j\..j , . .. ,«.. ji 1,. tit«on to that 

and to mdorse an order on the petition to that effect; and also that his ma- effect; it also 

jesty would be pleased to refer the petition, so indorsed, to the barons of his ff*^j??' '*"^ ,j 
Majesty's Exchequer. The king's indorsement was as follows: "Let right be refer the pe. 
done. " Subscribed to the petition was a memorandum, signed by the home II Barons of 
secretary, stating that his majesty was pleased to refer the petition to the the Exche- 
attorney-general to take the necessary steps thereon. king*indort«d 

The Attorney- General, for the crown. — ^This is a petition of right, praying the petition 
that his majesty's attorney-general do shew cause why he should not admit fait.** ffg^^ 
the troth of the statements therein contained; and if not, why an inquisition I^"**^ Co^ri 
should not issne to inquire into the same, and why the said attorney-general to a4judica'e 
should not appear in Court to answer the matters in the said petition. It is ^P°" ^ P**** 
sabmitted that this Court has no jurisdiction in the present case; and that at 
no time could a petition of right, framed like the present, succeed ; in point 
of fiact, the petition of right, in consequence of the indorsements upon it, is 
nugatory, and its effect, as a petition of right, is altogether taken away, and 
for this reason : — ^the indorsement expressly refers the petition to the attorney- 
general, to confSess or deny the truth of the facts stated in the petition. — 
{Alderson, B. In Comyn's Dig., tit. Prerog., D. 80, it is said — " Upon peti- 
tion out of Parliament, or there (if it be not pursued as a statute,) it shall be 
indorsed by the king, stnt droit /ait, and then delivered to the chancellor ; or 
a petition may have a special conclusion, that the king command his justices 
of B. R. or C. B. And if it be indorsed accordingly, it shall be pursued 
there. Here there is no such special conclusion; the indorsement is merely 
'* Soit droit fait."] In Lord Somers's celebrated argument in the Banken' 
case (a), he goes at great length into the course of proceeding in a petition of 
right, and coincides with the law as laid down in the passage cited from Co- 
myn's Digest. The petition here is — that his majesty will do two things : 
fint " that he will order right to be done," which request has been complied 
with ; secondly, " that he will refer the petition to the barons of this court ;" 
the latter part has not been acceded to, and the reference to the attorney- 
general shews that it was not intended to give this Court jurisdiction. 

(fl) How. State Trials, vol. 14, p. 59. 
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Excheqiter. TV, H, Watson, contra. — It will be conceded that a petition of right will 

^'J^ lie to any Court in Westminster Hall. [Lord Ahinger, C. B. — No doubt the 
Perino. king may refer it to any court by his indorsement.] This is a petition to his 
majesty in his Court of Exchequer. [Lord Ahinger, C. B. — Is there any pre- 
cedent of such a petition } The mere presenting of the petition to the king in 
his Court of Exchequer, is not sufficient to give us jurisdiction.] There is a 
prayer in the petition that his majesty will cause " right to be done," and 
will "refer the matter to the barons of the Exchequer;" the indorsement of 
the king is equivalent to saying " Let right be done in the manner prayed, viz. 
in the Court of Exchquer. [Alder son, B. — " Soit droit fait," without more> 
refers it to the Court of Chancery ; it would be different if it were " Soit droit 
fait in the Elxchequer."] The distinction is between a general and special pe- 
tition. [Alderson, B. — If that be so in this case, and the petition must be 
taken to be special, there is a definite answer referring the matter to the 
attorney-general.] In Sir H. Nevile's case (b) this Court entertained a similar 
petition. [Alderson, B. That was a petition to the Court of Exchequer, andL 
not to the king.] Yes; but the note of the reporter in that case is as follows r . 
" From this record may be seen the order and form how one who has a renM 
out of land in the king*s hands, shall make his petition to the Court of Exche — 
quer to come at it, without making petition to the king*s person ; and 
how he shall have judgment executed ; for it is not the course to commani 
by parol that payment be made, but a writ in the form aforesaid shall 
awarded by the barons." [Lord Abinger, C. B. — ^The present is a petition t 
the king in person, and not to the barons of the Exchequer. In Worth 
case (c), which was a petition to be paid the arrears of an annuity granted I 
the petitioner by King Henry the 8th, this Court entertained the petitio: 
[Bolland, B. That was not a petition of right.] In Manning's ExcheqiL^r 
Practice (d), as to proceedings at the revenue side of the court, it is stated — . 
" Where a right is sought to be established against the crown itself, the course 
prescribed by the common law is, to address a petition to the king in one (/ 
his courts of record, praying that the conflicting claims of the crown and the 
petitioner may be duly examined. As the prayer of this petition is grantable 
av debito justitue, it is called a petition of right, and is in the nature of an 
action against the king, or of a writ of right for the party, though chattels, 
real or personal, debts, or unliquidated damages, may be recovered under it" 
In Viner's Abridgment, tit. Prerog. of the King, Q. 13, it is said — " The 
justices of B. R. may proceed to the examination of the matter by themselves, 
if the petition contains that the king commands them to examine it, and this 
without original out of Chancery." Here is a special petition to the king, 
embodying the mode in which the petitioner requests that right may be done; 
and consequently the indorsement " Soit droit fait," is equivalent to saying— 
*• Let right be done in the manner prayed;" that is, before the barons of the 
Exchequer. 

Lord Abinger, C. B. — If a single precedent had been cited to shew, that, 
inasmuch as the petitioners prayed that right might be done in the Court of 
Exchequer, the indorsement " Soit droit fait " was sufficient to give this Court 
jurisdiction, I should have assented to the argument. No such precedent, 
however, has been produced ; and notwithstanding the numerous cases of this 

{b) Plow. 377. (c) Ibid. 462. ' (d) Page 84. 
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description which must have occorred. no authority is shewn to warrant as Kxeheqtttr. 
in proceeding to adjudicate npon this petition. All that is shewn to us here "i^^ 
b an indorsement, " Let right be done." If, indeed, the indorsement had Pcrina. 
been special — " Let right be done in the Court of Exchequer, " we should have 
been empowered to decide upon the matter; in the absence of such indorse- 
ment we cannot interfere. 

BoLLAND, B., concurred. 

Aldkrson, B. — In Comyn's Dig. Prerog. D. 80, it is said, "a petition may 
have a special conclusion, that the king commands his justices of B. R. or C. B. ; 
and if it be indorsed accordingly, it shall be pursued there." "Accord- 
ingly" there means, in accordance with the special prayer of the petition, we 
have no such indorsement in this case, and therefore cannot interfere. 



GlLLET V. ROXBUKGH. 

A SSUMPSIT on a bill of exchange, by the indorsee against the indorser. In • coont on a 
together with counts for money had and received, and on an account SfpA^'^nmfM'y 
stated. The count on the bill of exchange, followed verbatim the form given to «Uei{« a pro. 
by the rule of JVinUy Term. 1 William 4, the promise to pay in the declaration ^j^^ leJatf tbo 
was confined to the said several last-mentioned monies respectively," omit- «niiji|on can- 
ting any promise in respect of the bill. The defendant pleaded, to the first of objection, 
count, that he had no notice of the dishonour; and to the money counts, non- 2jJ' ^lut 
SMumpsit. At the trial, before Gwmey, B.. a verdict having passed for the 
Dbuntiff; 

Maud subsequently obtained a rule fdsi to arrest the judgment, on the 
ground that the count on the bill ought to have stated a promise to pay. 

FUk now shewed cause. — ^The first question is, whether an omission for- 
mally to state a promise to pay is bad in substance, or only upon special de- 
murrer. Where the declaration discloses facts from which the law will imply a 
promise to pay. it is unnecessary to aver it specifically ; this is laid down in 
1 Chit. Plead. 299. Starkey v. Chee$man(a), Mountfwd and another v. 
Hortom(b), Corbet y. Packington(c). In Starkey v, Cheeseman, plaintifif de- 
dared on a bill of exchange against the drawer, shewing that the party on 
whom it was drawn refused to pay it, per quod onerabilis, devenit, he, but 
laid no express promise. After judgment by default, and a writ of inquiry 
executed, the defendant moved in arrest of judgment, on the ground of the 
omission of the promise; but Holt, C. J., held, that the drawing of the bill 
was an actual promise, and judgment was given for the plaintiff. The same 
pomt was ruled in Wegerslope v. Keene (d). In Lee v. Welch (e) which was an 
action for goods sold and delivered, omitting to state a promise to pay. the de- 
claration was held bad. But the case of goods sold and delivered differs from 
that of a bill of exchange, in this, that the law does not necessarily imply a pro- 
fa) 1 Salk. 128. (d) 1 Strange, 214. 

(b) 2 N. R. 63. (e) 2 Strange. 793. 

(c) 6 B. *. Ores. 268. 
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mise, as the sale may be clogged by certain conditions, which might exonerate 
the defendant from liability. So also in case the Statute of Limitations 
had run against the demand. In this case the declaration states the draw- 
ing, indorsing, presentment, non-payment, and notice of dishonour. It 
never was heard that a plaintiff in an action as indorsee against an indorser, 
was called upon to prove an express promise by the defendant. [Alderson, B. — 
Neither do you ever hear of a promise called for where goods are sold and de- 
livered.] In an action of goods sold and delivered, the jury are the parties 
to infer the promise. Lord Holt says, in Starkey v. Cheesenum, that the 
drawing of the bill is an actual promise. In Wegerslope v. Keene, Mr. Justice 
Fortescue(g) refers to a case of Lowther v. Conyers upon a promissory note, 
when 9uper se assumpsit was omitted, which was held sufficient, because the 
law raises a promise. [Alderson, B. — A promissory note as set out in the de- 
claration shews an express promise.] In Bayley on Bills, p. 408, referring to 
the cases of Wegerslope v. Keene and Starkey v. Cheesenum, it is said "this clause 
(viz. a promise) is unnecessary in an action against either the acceptor of a 
bill or the maker of a note; and it may be doubted whether it is essential in 
any other." It is apprehended that the indorsement of a bill is as much a 
promise as the acceptance or the making of a note ; the only difference is 
that, in the latter two cases, the promise to pay is in the first instance. 

Even supposing, however, this omission would be bad on special demur- 
rer, still it is after verdict, and so cured. In the case of Stennel v. Hogg{k), 
in the note, the rule is thus stated: — "With respect to imperfections which 
are cured by verdict at common law, it is to be observed, that when there is 
any defect, imperfection, or omission in any pleading, whether in substance or 
form, which would have been a fatal objection on demurrer; yet, if the issue 
found be such as necessarily required, on the trial, proof of the fiEbCts so 
imperfectly stated or omitted, and without whic hit is not to be presumed that 
either the judge would direct the jury to give, or the jury would have given, 
the verdict, such defect, imperfection, or omission, is cured by the verdict bj 
the common law." [Alderson, B. — ^The only issue here is as to the notice of 
dishonour. If it had been a question on the old plea of non-assumpsit, your 
argument would have been stronger. There was no necessity here to prove 
the promise at nisi prius, as the only issue is the notice of dishonour. The 
principle upon which an omission is cured after verdict is, that it is necessary to 
be proved at the trial. Suppose this declaration had omitted an averment of 
presentment, would that have been cured by the verdict?] Here ih&prowuu 
is a necessary implication from the facts stated, and in point of law is equi- 
valent to a part of the proof. This is laid down by Buller, J., in Spencer v. 
Parker(t), and by Grose, J., in Mac Murdo v. Smith (k). Starkie v. Ckeeu- 
man was after judgment by default; the present case is much stronger, being 
after verdict. Collins v. Gibbs (/). The present rule was obtained on the 
authority of //(Wiry v. Burbidge (m), which was an objection on special demur- 
rer; and the chief justice, in giving judgment, distinguishes it from Starkey v. 
Cheeseman. 



Mansell, contrH. — ^The invariable practice has been to allege a promise. 1^ 



(g) 1 strange, 224. 

(A) 1 Wms Saund. 227. 

(0 1 T. R. 145. 



(*) 7 T. R. 623. 
(/) 8 Burr. 809. 
(m)3 B. &C.501. 



1 



TRINITY TERM, 1837- 

form given, by the judges tberaselves, in the new rules, shews, that it was 
their opinion that such a promise must in all cases be contained in the count, 
and this, too, as against the acceptor and maker. The liability of the acceptor 
of a bill and the maker of a note, has always been according to the "tenor 
and effect " of the respective instruments. But in other cases of secondary 
liability, the statement was that the party became liable to pay on request, 
"according to the usage and custom of merchants," and, bemg so liable, pro- 
mised to pay. The meaning of aider by verdict is, that the verdict does not 
core an imperfect title; but only a good title imperfectly stated. The only 
issue in the present case, was upon the want of notice. Before the new rules, 
the proper form of plea would have been non-assumpsit ; that tends to shew 
that the promise is a necessary ingredient in the count. The promise is also 
shewn to be stOl necessary by the terms of the general replication d§ it^wrkL 
in ■■iimpait, viz., "^lat the defendant broke his promise," without the cause 
alleged. The defendant is not sued merely on his liability, but on his promise. 
In the case of MowUford v. Norton there was a specific agreement to pay, 
and the Court there decided only that the agreement imported a promise. 
In Star key v. CkeeMeman, the declaration was "upon the usag^ and custom of 
merchants, " which of itself implies a promise. Lea v. Welch is precisely 
similar to the present case. [Aldereon, B. — Is it not strange that a declara- 
tion should be bad for omitting to aver a promise, while an act of parliament 
says a promise shall not be denied? It must be competent for a defendant to 
deny every material fact which it is necessary for the plaintiff to state. The 
laWy having taken away non-assumpsit as a plea in actions on bills of ex- 
change, shews that the promise is not material.] It is not because the judges 
ai^ that it was not necessary to deny the promise, that therefore the promise 
can b^ di^ensed with. 
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Holland, B. — It appears to the Court that there is no weight in this ob« 
jection. Storkey v. Cheeeeman has decided the point. The attempt made to 
diatingaish that case from the present, inasmuch as it contains an averment 
that the liability was according to the usage and custom of merchants, is not 
aooceaafol. In Bayley on Bills, p. 382, it is laid down, that the custom of 
merchants need not be set out in the count, as the Court will take notice of it. 

ALOsmaow, B. — I am of the same opinion. I do not think it necessary to 
aver a promise, as, since the new rules, it is not allowable to plead non-as- 
anmpait. The question under the old rule might have been different. The 
defendant is now obliged to deny "some matter of fact;" and, therefore, if the 
entire fects of the declaration are proved, the promise to pay is implied. It 
may possibly be an objection on special demurrer, as in Henry v. Bwrhidge; 
but I do not think it a valid objection, as in the present case, after verdict. 



GuENBT, B., concurred. 
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- , Young v. Grove. 

Ejech€qurr, 

Brid^'*Artf X^^^ ^** ^ Bc^on of trespass brought to recovef damages for a distress 
49 Geo. 3, c. levied by the defendant, under the authority of the trustees of ThtkUl 

exemprjccS! ^^^f^> upon the goods and chattels of the plaintiff, in respect of his dwelling 
piers of pre. house and premises, described in the rate-book of the trustees as in the Fmur- 
"v^h^a^^ ^tt Road, and being situate in the parish of 8ttint John the Evangelist, West- 
IZoar^, but minster; and under which the plaintiff paid the sum of 6/. lOs, &d. The de« 
limiu of the fendant pleaded the general issue, and thereupon issue was joined, and the 
Acu 6^ 0*^*4* P*"^^®® afterwards consented, under a judge's order, to state the facts for the 
c 134, from ' opinion of this Court, as follows : 

SS'^T^nK-wlS '^® Vauxhall Bridge Road was made and formed under the provisions of 
anened under the statute of 49 Geo. 3, c. 142, which is a public act, intituled " An Act for 
the latter act. ijuy^jng a Bridge across the River Thames, from or near VamxhaU Turnpike 
in the Parish of Saint Mary, Lambeth, in the County of Surrey, to the oppo- 
site Shore in the Parish of Saint John, in the City and Liberties of FFetftuw- 
ster and County of Middlesex, and for making convenient Roads thereto;** and 
enactments are contained in such act to the following effect: by section 46, it 
is enacted, that it should be lawful for the company of proprietors (of the 
said bridge,) to set out and make a new road, to pass from the foot of the 
said intended bridge in a line across the west of Tothill Fields, in the direction 
therein particularly described, to Eaton Street, opening a communication with 
Pimlico and Grosvenor Place, passing through the several parishes of SahU 
John, Saint Margaret, and Saint George, within the said city and liberty of 
Westminster, together with other roads when made, should afterwards be kept 
in repair by the said company of proprietors. Section 51 provides, that the 
said roads shall be completed within two years after the completion of the said 
intended bridge. By section 89 it is enacted, that the said company of pro- 
prietors or their committee shall and may erect and set up one or more gate 
or gates, turnpike or turnpikes, in, upon, and across the said intended bridge, 
and also a gate or turnpike in, upon, and across the said intended road leading 
from Millbank across the west of Tothill Fields aforesaid, and that such toUs 
shall be demanded and taken thereat as therein particularly mentioned. Sec- 
tion 109, 110, 111, and 112, provide for the prevention and removal of 
obstructions and annoyances and encroachments on the said bridge and roads, 
and for infliction of penalties for nuisances, &c., thereon. Section 11 3 enacts, 
that it shall be lawful for the said company of proprietors, or their committee, 
and they are thereby empowered and required, from time to time, to cause 
such and so many lamp-irons or lamp-posts to be put or affixed in, upon, or 
along the sides of the said bridge, and in, upon, or along the sides of the said 
roads, or upon or against any waD or palisade of any house, messuage, or 
tenement fronting any or either of the said roads, as they shall think proper; 
and also to cause such number of lamps of such size and sorts to be provided 
and affixed or put upon such lamp -irons and lamp-posts as they shall think 
necessary for lighting the said bridge, and every part or any part thereof, 
the said road, and every or any part thereof. Section 114 provides for 
the watching and guarding the said bridge and roads by the said company of 
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proprietors. Section 116 and 117» for the infliction of penalties on parties 
damaging the mile-stones, watch-houses, lamps, lamp-posts, &c. on the said 
hridge and roads. Section 120 provides that the bridge shall be considered 
as half in the parish of Saini John, Westminster, and in the county of MidU 
dieses, and half in the parish of Saint Mary, Lambeth, and in the county of 
Surrey ; but that it shall not be deemed or taken to be a county bridge, so as 
to subject the said city or liberty of Westminster, or counties of Middlesex or 
Surrey, or any of the parishes or places therein before mentioned, or either 
of them, to the repairing of the same, or any of the roads therein directed 
to be made as aforesaid. By section 123 it is enacted, that the tolls to be 
collected and received under and by virtue of that act, shall be implied and 
disposed of, in the first place, in paying the expenses, for the time being, of 
carrying the act into execution, and of keeping the said bridge, roads, and 
access in repair, and of lighting and watching the same, and otherwise as 
therein particularly mentioned. Section 125 enacts, that if the said bridge, 
or the said road, lamps, watch-boxes, or other works, to be maintained and 
repaired by virtue of that act, or any part or parts thereof, shall become and 
be out of repair, or if the said bridge and roads, or any part or parts thereof, 
flhaU not continue to be watched or lighted in the manner thereinbefore di- 
rected, then the said company or their committee, or any five or more of them, 
ahall cause the said bridge and roads, lamps, watch-boxes, and other works, 
to be repaired, or the said bridge or roads to be watched and lighted as there- 
inbefore directed, and in case of failure, within one week after notice to their 
cleric, to that effect, then it shall be lawful for any person or persons to prefer 
or procecote any bill or bills of indictment against the said company for such 
fiulnre, who, if found guilty thereon, shall forfeit the sum of 20/. for every such 
lailnre, and be subjected and liable to commence such repairs as aforesaid, and 
to cause the said bridge and roads to be watched and lighted as thereinbefore 
directed, within ten days after such verdict; and in case of fiiilure in the whole 
or any part thereof, the said company shall again become liable to such bill or 
bills of indictment and so toties quoties until the said repairs of the said bridge 
shall be completed, or the pavement thereof repaired or relaid, or the same 
to be watched and lighted as hereinbefore directed. Section 141 provides 
that the bridge should be completed within ten years from the passing of that 
act. . 

The road and footpaths from the bridge-foot and Milhank to Eaton Street, 
PimUco, were completed according to the provisions of the said act and called 
"The VauxhaU Bridge Road, or Vauxhall Road;** and immediately after the 
formation thereof, the dean and chapter of Westminster let various portions 
of their lands, with frontages in the said road, for building on, and various 
bouses and premises were shortly afterwards erected thereon, and, amongst 
others, the dwelling house of the plaintiff* before mentioned, in or about the 
year 1817. 

The premises in the plaintiff'^ occupation, of which he was a yearly tenant, 
and mpoa which the rate in question was made and levied by the trustees of 
ToMU FieldM, were and are the property of the dean and chapter of Westmin* 
tier, and, in the month of December, 1 81 7, were, with other premises, leased by 
them to Alexander Copeland, at an annual rent, who under-let the same for 
thirty-seven years, at an increased annual rent; and such premises consist of a 
dwelling-house, erected 1817, and of a stable, erected 1833, and of a garden- 
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ground in the rear thereof, walled in the year 1833, and previoimly Toid 
ground. The house and stable abut upon, adjoin to, and communicate with 
Vauxhall Bridge Road, on the front thereof, and there are ceOars under the 
footpath of such road; one end of the stable, and the wall of the said garden, 
abut upon, adjoin to, and communicate with Wheeler Street, which is repaired 
and cleansed by the trustees of the Tothill Fields' Act, but who have never 
pursued the means provided by the 54th section of the Metropolis Paving 
Act, hereinafter referred to, for the repair of imperfect paving, or for placing 
such street under their particular jurisdiction previous to rating the same. 

[The case then set forth the following sections of the Metropolitan Paving 
Act, (57 Geo 3, c. 29,) ss. 1,2, 6, 7, 24, & 54.] By the public act of par- 
liament of 6 Geo. 4, c. 134, (June 4, 1825,) intitled "An Act for Plairing, 
Cleansing, Lighting, Watching, and Improving, the Streets and Public 
Places, which are or shaU be made upon certain Grounds in the Pariah of 
Saint Margaret and Saint John the Evangelist, Westmmster, commonly called 
Tothill Fields," it is in the preamble stated, that the dean and chapter of 
Westminster are seized of and entitled to grounds in the parish of 8ahU Mrnr* 
garet and Saint John the Evangelist commonly called TothiU Fields; and that 
several streets, roads, ways, passages, and places had been made, laid out, and 
formed, and other streets, roads, ways, passages, and places were intended to 
be formed, on certain parts of the said grounds, and it would contribute to tiie 
benefit and security of the persons who should be inhabitants of the said 
streets and places, and of persons who shall have occasion to pass along the 
same, if proper provisions were made for paving, draining, and keeping in re- 
pair the said streets and places, and for cleansing, watering, lighting, and 
watching the same, and for preventing nuisances, annoyances, and encroach- 
ments therein; but as the same could not be effected without the aid and 
authority of parliament, it is enacted, that certain persons therein named shall 
be and they are thereby appointed trustees for carrying that act into exe- 
cution, and shaU be called "Trustees of TdthtU Fields." By section 2, it is 
enacted that the jurisdiction, power, and authority of the trustees for car- 
r3ring that act into execution, and all the regulations, enactments, and pro- 
visions therein contained, shall extend over and apply to all lands, grounds, 
houses, and buildings, and to all streets, roads, ways, passages, oomrts, or 
places whatsoever, already made, laid out, and formed, or hereafter to be 
made, laid out, and formed, comprised within certain limits therein pard-> 
cularly described; and the line whereof twice crosses the Vauxhall Bridge 
Road, and the premises in question are within such limits. By section 22, cer- 
tain local acts affecting Westminster, therein particularly mentioned so ftr as 
the same in anywise relate to or concern the paving, repairing, deansing, 
lighting, or watching the several streets and places within the limits or ope- 
ration of that act, or any of them, or any part or parts thereof, or the remor* 
ing or preventing nuisances, annoyances, and obstructions therein, and also 
every other act of parliament and enactment then in force, which in anywise 
relate to or concern the paving, repairing, deansing, lighting, or watching 
the several streets and places within the limits or operation of that act, so hx 
as the same in an3rwise relate to or concern the said several streets and placeB, 
or any of them, or any part thereof, other than and except the before-men- 
tioned act of the 57 Geo. 4, c. 29, are repealed. By section 23, the trusteei 
are authorised and empowered, from time to time, to form or cause to be 
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formed the foot- ways and carriage-ways within the limits of the act, upon 
such levels and in snch manner as they shall think proper ; and also to cause, 
as wen the foot- ways next the turnpike-roads, and other streets and roads not 
within the limits of the act, on the side of which the houses and buildings 
within the limits of the act are or shall be erected, as the foot-ways of all other 
streets, roads, and other publicplaces, made and setout, or to be made and set out 
within the limits of the act, to be properly paved or made sound with gravel or 
other materials; and to cause the carriage-ways within the limits of the act to be 
paved, or the channeb thereof paved, and the whole of the remainder thereof to 
be made sound with gravel or other materials, and to cause as well the foot- ways 
and carriage ways within the limits aforesaid already formed and paved and 
made good, as the foot-ways and carriage-ways to be formed or paved or 
made sound as aforesaid, to be from time to time amended and kept in good 
repair; and to make sewers and drains; and also to cause the said roads, 
streets, and public ^aces, to be cleansed, watered, lighted, and watched in such 
manner as they shall think proper. By section 34 it is enacted, that all and 
every the enactments, provisions, powers, and authorities contained in the said 
act of 57 Geo. 3, c. 29, which relate to or concern the appointment of the 
surveyors of the pavement in the several parochial and other districts within the 
jurisdiction of that act, and for the speedy and effectual reparation of imperfect 
pavements in the streets and public places within the jurisdiction of that act, 
shall extend and apply to all foot-ways and carriage-ways whatsoever within 
the limits of the present act, whether paved in the ordinary manner, or formed 
of broken granite, flint stone, or any other material whatever, which shall be 
or ought to be paved, repaired, amended, or kept in repair by the said trus- 
tees; and that all other the enactments, provisions, powers, and authorities 
in such act contained shall also extend and apply to all the streets and places 
within the limits of this act, so and in such manner that the said trustees may 
from time to time, and at all times act under and upon all and every the enact- 
ments, provisions, powers and authorities in this act in the same manner as the 
commissioners, trustees, or other persons vested with the control or superin- 
tendance of the pavements of the streets or public places within the jurisdic- 
tion of sodi act, may act under and upon the same, but subject and without 
prejudice to the restrictions and limitations in this act contained, as to the 
amoynt of rates to be assessed and imposed within the limits and under the 
authority of this act. By section 72 it is enacted, that in order to raise 
money for carrying the several purposes of the act into execution, one or more 
rate or rates for the purpose of forming and paving, making drains and sewers 
in, repairing and keeping in repair, watering, lighting, cleansing, and watch- 
ing the several roads, streets, and places within the limits of the act, and also 
for securing, and raising, and paying any monies which shall or may be bor- 
rowed, and any annuities whidi shall or may be granted under the authority 
of this act» and^the interest of such monies, and also for answering and satisfy- 
ing the other purposes of the act, shall be made, levied, and assessed by the 
said trustees, at yearly, half yearly, or quarterly periods, or oftener if they 
shall think necessary, upon all and every persons or person who shall inhabit, 
hold, use, occupy, possess, enjoy, or be entitled to, any chapel, meeting- 
hoose, market, or other public building, house, shop, coach-house, stable, 
oeUar, vault, building, workshop, manufactory, garden -ground, land, tene- 
maaU or hereditament whatsoever, or any part or portion of any house, 
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bnflding, land, tenement, or hereditament, being a separate tenement, 
situate, lying, and being in any of the roads, streets, or places within the 
limits of this act, according to the yearly value thereof respectively. Section 
78 provides, that if any house or premises shall appear to be partly within the 
limits of the jurisdiction of the trustees under this act, and partly in any 
street or place not within such limits, such house or premises shall be assessed 
for a proportionable part only of the rent thereof. By section 86, after 
stating that it has happened, and may happen, that houses and other build- 
ings within the limits of the act have been or may be begun to be built, but 
not finbhed nor let, and it is reasonable that such houses and buildings should 
be rated and assessed for the purposes of the act, it is enacted, that until such 
houses and other buildings which are now or may hereafter be built or in 
building shall be finished and tenanted, (if the street or oth^ place wherein 
such house or other building is or shall be situated shall be paved, repaired, 
cleansed, and lighted by virtue and in pursuance of the act,) it shall be lawful for 
the trustees to rate and assess all such houses and other buildings in manner 
therein mentioned. By section 87 it is enacted, that it shall be lawful for 
the trustees to rate and assess all and every burying place, dead walls, and 
void spaces of ground within the limits of the act, and which are not charged 
to such rate or assessment in respect of any messuage or other buflding 
whereunto they may be appurtenant at any rate not exceeding in any one 
year one shilling for every square yard of the foot and carriage-way, and 
other pavements contained in one half of the entire width of so much of every 
and any such street or public place as shall or may lay before, or at the sides or 
rear of, or about, upon, or adjoin to such burying places, dead walls, and 
void spaces of ground, or any part or portion thereof. By section 88 it u 
enacted, that it shall be lawful for the trustees to include in any rate or assess- 
ment, and thereby to rate or assess all houses, buildings, and ground abutting 
upon, adjoining to, and communicating with, any street, road, way, passage, 
court, or place, which shall be paved, repaired, cleansed, lighted, or watched, 
under the provisions of this act, although such house, building, or grounds 
may not be comprised within the limits in the act mentioned, except certain 
hospitals, houses, &c., therein mentioned. Section 120 provides that noUimg 
in the act contained shall be deemed to affect or interfere with any of the pow- 
ers, rights, or duties of the trustees of any turnpike roads within the limitB 
of this act; and section 122 provides, that nothing therein contained shall 
operate or extend to place under the jurisdiction of the trustees for executing 
that act, all or any part of the highway or road called The VauxkaU Bridge 
Road, but the same and every part thereof shall remain, continue, and be sub- 
ject to the powers and provisions of the said act of 48 Geo. 3. 

The Vauxhdll Bridge Road, to the extent of about one third of its whole 
length, is within the boundary line of the TothUl Fields district, and the other 
parts of the road are respectively within the parishes of St, John the Evomgh 
list, St, Margaret, and St, George, Hanover Sguare; and in the latter parish a 
portion of the said road is within the limits of the Grosvenor Act of Psriia- 
meut, 7 Geo. 4, c. 58. 

No rate or assessment has ever been made by the commissioners, or other 
persons having the control of the pavements in the parish of St. John the Evta- 
galist and St, Margaret and St, George, Hanover Square, upon any of the mes- 
suages, tenements, or hereditaments in the Vatuphall Bridge Road within 
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tlieir respective parishes, except that the tmstees of the Groevenor Act rate Ejtehefmer. 
the several inhabitants of such portion of the said road as is within the limits 
of their said act. 

The VwimkaU Bridge Road, thronghoot its whole length, is repaired, 
cleansed, and drained, by the Vamsfkall Bridge company of proprietors; and 
is also lighted by them, except such part thereof as is within the boundary line 
aforesaid, and along such parts certain lamps have been put up by the TotkUl 
FMdt trustees. But the Vauxhall Bridge Company have always repaired and 
deansed, and do repair and cleanse, the footpath along the whole of the said 
road. 

The jtmstees of TalkUl Field$ insist that the plaintiff is liable to the rates 
which, by the before-mentioned act, 6 Geo. 4, c. 134, they are authorized to 
make on all premises within the limits of their jurisdiction; and the plaintiff 
having refused payment of such rates, which are assessed on the full value of 
the whole of the said house, stable, and garden, and for the whole amount of 
the rate, the trustees, by their brdcer, the defendant, distrained for the same: 
while the plaintiff insists that his premises are in the Vamxhall Bridge Road, 
for the repairing, lighting, and cleansing and draining of which special provi- 
non is made by the first stated act, and that he is not liable to be so assessed 
to the Toikm FMb rates, and has therefore commenced this action on account 
of the distress levied on him. If he is not so tiahk, then a verdict is to be en- 
tared lor the plaintiff for 61. lO*. Sd,, but if he is liable, then a verdict is to be 
entered for the defendant. 

Either party is to be at liberty to refer to any of the provisions of the sta- 
tate hereinbefore mentioned. 

The question for the opinion of the court is, whether the plaintiff was liable 
to be rated for the whole or ang part, and what part, of the premises so occu- 
pied by him, by the trustees of the Tothill Fields' Act. 

Plait, for the plaintiff. — The general rule as to the reparation of roads in front 
of houses is this, that each occupier shall repair that portion of the road which 
is immediately in front of the premises he occupies. If the building be a new 
one, then the party erecting it is bound to make the footway and the high 
road as for as the medhtm fihm. Where there is no local act of parliament 
in any particular metropolitan district, then the General Metropolitan Act 
applies. Here, however, the occupiers in the Vauxhall Bridge Road, are 
relieved from the burden of reparation by means of the Vauxhall Bridge Act ; 
they are liable, however, to pay their proportion of the toUs provided by that 
act. By the 54th section of the 57 Geo. 3, c. 29, (the General Metropo- 
litan Act,) it is provided that the commissioners and trustees under that act, 
may inspect the roads and ways; and that they and the surveyor of pave- 
ments may (in the case of streets not repaired or paved under any local act,) 
give notice to the owners and occupiers to pave and repair in front of their 
own houses, and on their neglecting so to do, they are authorised to pave 
and repair at the expense of the parties making default. [Lord Abinger, C. B. — 
Is not the sole question whether the property of the plaintiff is within the 
limits of the Tothill Fields' Act ?] — It would be an extreme hardship for the 
inhabitants of Vauxhall Road to have the burden of repairing their own roads, 
and to be at the same time liable to contribute to the repairs of others in the 
district of Tothill Field$. An assessment upon an occupier, whereby he is ren- 
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dered liable in one district, ought to exempt him from any farther contribu- 
tion. lAlderson, B. — The Vauxhall Road ii repaired by means of the tolls; the 
inhabitants cannot be said, therefore, to be assessed to the paving rate for that 
road. If the Vauxhall Bridge Company should happen to become insolvent, 
then, as the act says that the Vauxhall Company only are to repair the road, 
no one would be liable.] — It is true that the burden of repairing is not im- 
posed by means of a rate, still it is thrown upon the inhabitants by means of 
toll-bars. [Lord Abinger, C. B. — Only in common with the rest of the public. 
It is an advantage to the inhabitants, because, as long as the Vauxhall Bridge 
Company does the repairs, they can never be called upon. How does this 
affect their liability upon the land of the dean and chapter of WeaimUuier? 
Alderson, B. — I presume that your argument is, that as the commiasioners of 
the Vauxhall Bridge Company are bound to repair, you are exempted.] Pre- 
cbely so. By the 86th section of the TothiU Fields' Act, the trustees are 
authorised to assess unfinished houses in streets paved, lighted, &c., under 
that act. If, then, the house next door to the plaintifla were now in the pro- 
cess of building, the trustees could not levy a rate upon that house alUioagh 
equally within the limits, [Lord Abinger, C. B. — ^The house is saved by the 
exception in the clause, inasmuch as the only case in which they can assess 
unfinished houses, is where the street is paved and lighted by virtue of the 
Tothill Fields' Act; whereas the house in question is in a street paved and 
lighted under the Vauxhall Road Act. Aldersou, B. — ^The question turns ea- 
tirely on the second section of the Tothill Fields' Act, viz. whether the pkua- 
tiff's house is within the limits ; there is no exception of the Vauxkall Road,'] 



Lord Abinobr, C. B. — ^I am of opinion that there is no doubt as to 
This was a private act, introduced by the dean and chapter of We sim m tie r, 
for the improvement of their own property. The plaintiff takes advantage d 
the Vauxhall Bridge Act, to exempt himself from liability under the Tothill 
Fields' Act. As well might it be contended, that the Genoral Metropditu 
Act, which enables the commissioners to compd the occupiers to pave the 
streets in front of their premises, exempts them from contribotiiig to the 
paving rate. For this reason I think there must be judgment for the defen- 
dant. 



BoLLAND, B., concurred. 

Aldbrson, B. — ^The 122d section is introduced for the purpose of a Bpecd 
exemption. In other respects the liability of the inhabitants of the VauMi 
Road, does not differ from the liability of a party occupying premises by tbe 
side of a road, which he is bound to repair ratume tenurte. 



GuRNBY, B., concurred. 



Judgment for the defendant 
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Thurnell v. Balbirnie. 

^HE first ooant oi the dedaration stated, that before and at the time oi AMnniMit for 
making the agreement and the promise and the undertaking of the defen- g^^ "xhe 
dant thereinafter mentioned, the defendant held, occupied, and enjoyed, at uecUniiion 
his request, certain rooms, apartments, and premises of the plaintiff, as tenants ment between 
thereof to the plaintiff, the same then being part and parcel of a dwelling- ^ ^i^^^J^ 
house of the plaintiff, and in which there were certain goods and fixtures and whereby the 
chattds, to wit, &c., of the plaintiff, of great value, to wit of, &c. : and there- f^j^^^uke 
upon heretofore, to ¥rit, on the 26th of December, 1836, it was agreed by and eenain goods 
between the plaintiff and the defendant in manner following : that is to say, ^bo ^Vl'imd 
the plaintiff then agreed to sell and deliver to the defendant, who then agreed 'J'JV*** ^^^^ 
to purchase and take of the plaintiff, the said goods, fixtures, and chattels, at k., on behalf 
a valuation to be made by certain persons, to wit, Mr. Newton and Mr. Mai» ®^ ^''^cf^*"^^ 
tkem§, or their umpire ; and the plaintiff said, that the said Mr. Newton was willing to value 
appointed by or on behalf of the plaintiff, and the said Mr. Matthews by ^j'^j^u^Vd 
and on behalf of the said defendant, to value as aforesaid. The decla- Bl. to value the 
ration then averred mutual promises, and alleged that Newton, on behalf of Uie^Veftodanr 
the plaintiff, was ready and vrilling to value the said goods, &c., and at the f"^^^' ^^' 
request and by the authority of the plaintiff, requested Matthews to value the fuied to to do; 
same, whereof the defendant and Matthews had notice, but that the defendant '|^^ ^ £^d* 
and Matthews then and there continually neglected and refused so to do; and r«;niliint notice, 
the plaintiff further said, that the phuntiff afterwards, to wit, on the 2nd (^ ^/^to 1^ 
Fehrumjp 1837, gave notice to the defendant, that the plaintiff's said appraiser M., or anv 
and valoer, the said Newton, was ready to meet the defendant's appraiser and mdefoSunt?* 
▼afaier, the said Matthews, or any other person he might think proper to nomi- behalf, at any 
Date for the purpose, on the defendant's behalf, at any time within ten days ten dnya which 
from the said 2nd of February which the defendant might fix, to value the ^^^^'^^^ 
said goods, &c*, of which the defendant then had notice, but then and thence to value the 
hidierto wholly neglected and refused to appoint any day for his appraiser, the ^^hJ^^ 
said Matthews, to value, and wholly neglected and refused to nominate any fuaed to appoint 
other appraiser, and during all that time has wholly refused and neglected to ^^^^ „ to* 
take any steps to value as aforesaid, or to cause or procure the same to be noaninau any 
valued, according to his said agreement and promise, and has during all the ^ to uETany* 
time aforesaid wholly refused to value the said goods, &c., or to let the same "^^m to value, 
be valued, according to his said agreement and promise. And thereupon the cure t^^wme' 
said Mr. Newton afterwards, and after the lapse of a reasonable period of time, ^^ ^^"^*i 
to wit, one month from the day and year last aforesaid, proceeded to value, the time afore- 
and did then value, the said goods, &c.; and the price thereof, upon such va- ^ue'^?^<lSi 
luation, reasonably amounted to the sum of 500/., whereof the defendant had or let the Mme 
nodce, and was requested to pay the same to the plaintiff. And the plaintiff whoeupon the 
further says, that he hath always, from the time of making such valuation as ^^^ ^m s^^r 
aforesaid, been ready and willing to sell and deliver to the defendant the one month, pro- 
said goods, &c., and to receive payment by him of the value thereof, whereof c^** '« 

value, the said goodi ; and the price upon such valuation amounted to fiOO/., whereof \he defen- 
dant bad notice, and wai requested to pay the same. Breach, that the defendant would not 
take the soods or pay for the same. Held^ on upecial demurrer, that the count was bad ; for 
that the defendant was not bound by his agreement to take ihe goods until ihey were valued 
by Af • and N., unless it was distinctly allrged, in the declaration, that the defendant refused 
to allow M. to make a valuation. 
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the defendant hath always had notice ; yet the defendant not regarding, &c., 
did not nor would, although often requested, take the said goods, &c., so 
agreed by him to be taken as aforesaid, and pay the plaintiff the value thereof, 
but hath hitherto wholly neglected and refused so to do, whereby^ &c. &c. 

There were also other counts upon which nothing turns. 

Special demurrer to the first count and joinder. 

Kelly, in support of the demurrer. — ^The declaration charges the defendant 
with not having taken the goods and paid the value. How oonld he have 
done so until the goods were valued according to the agreement ? There is 
no undertaking that, in a g^ven event. Mr. Newton alone shall value the 
goods. The present action is the same as if an action were brought against a 
party to a submission because the arbitrator refused to proceed to the arbitra« 
tion. He was here stopped by the Court. 

Hoggin9, contrH, — ^There is a specific averment in the declaration, that 
after Matthev>9*8 refusal to value, the defendant liad notice that Newton 
was ready to value, and it is charged " that the defendant wholly refused 
to let the goods be valued according to the said agreement." This 
is enough to render him liable to pay the price of the goods. In Hotkam 
V. East India Company (a), it is one of the points decided, that if de- 
fendants prevent the performance of conditions precedent by their neglect 
and default, it is equal to performance by plaintiffs. In Raynay ▼. Ahxm^ 
der(h), which was assumpsit by the plaintiff for the non-delivery of fifteen 
tod of wool purchased by him, out of seventeen of which the defendant wai 
possessed, the declaration was held bad for not averring that the plaintiff had 
selected the fifteen tod out of the seventeen, which was a condition precedent 
on his part; but it was agreed by the Court, that if the defendant bad refused 
to allow the plaintiff to make his selection, that would have ezcuaed tiie de- 
fault. On the authority of these two cases, therefore, the defendant is dearlj 
liable for the price. 

Lord Abinobr, C. B. — ^I am of opinion that the first count of the dedan- 
tion is bad. The agreement is, that the defendant would purchase the goods 
after a valuation by Newton and Matthews. There is nothing to shew that the 
defendant prevented Matthews from valuing. There is a substantial allegatioD 
that Matthews had positively refused to value; and then comes an obeeore 
passage that the defendant refused to appoint any day for the valuing. Hov 
are we to infer that Matthews had expressed a willingness to value afterwards, 
and that the defendant refused to acquiesce. I think, therefore, there is not 
sufficient on this declaration to make the defiendant liable for the price of the 
goods. 

BoLLAND, B., concurred. 

Aldbrson, B. — I should rather refer the words " or let the same be valuedf" 
to mean, valued by another appraiser instead of Matthews. 



GvRNBT, B.> concurred. 



(a) 1 T. R. 



Leave to amend on payment of coats; otherwise 
judgment for defendant, 

(6) YdT. 76. 
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Oakes and Wife v. Wood, E^r^r. 



RESPA8S for usanlting the female plaintiff, and, with the defendant's TretpaM for 
hands, and with a truncheon, striking her on the head, ribs, legs, &c., b«!unirj£e 
1 beating, bruising, wounding, kbd ill-treating her, and with the said trun- p|Aintiffl 
on strildng and thrusting her down to and upon the ground, by which guiitv ; te- 
ina she was greatly beat, bruised, and wounded, and her thigh-bone was ^^^^^^^ 
l[en. Uwfttlljr poi- 
Rfaat — ^First, not guilty. Secondly, as to assaulting, beating, and ill- !!JJJ^h[j[,- 
iting the female plaintiff, that before and at the time when, &c., the defen- into whieh the 
It was lawfully possessed of a public-house, into which the said female plain- ^tered, «m1 
» a little before the said time when, &c., entered, and made a great noise ^^^ \f^* 
I disturbance therein, and behaved and conducted herself in a rude, quarrel- turbuiee there- 
tie, and uncivil manner there, and disquieted the defendant and his family |||* T^??''^ 
he peaceable occupation and enjoyment of his house, whereupon the said rrquettad her 
endant requested her to cease from making such noise and disturbance, and ^^j^ ^^ 
iepart out of his said house, which she refused to do; whereupon the said noise and dit- 
endant, m defence of the possession of his house, gentiy laid his hands upon S aS^oStr 
9 and gently pushed her, in order to remove her, and did then and there hii hontt, 
lOve her from the said house, as he lawfully might for the cause aforesaid, f^,^ i^ ^^ 

ich arc the same supposed trespasses, &c. whereopoo the 

o .. .. J . . rr '^ defendant gen* 

upUcaium qe t^funa. tlj laid his 

It the trial, bdbre Boionquet, J., at the last assizes for the county of ||^^ ^^ 

itteTt it i^jpeared that the plaintiff Oakes had brought some rabbits in a moTed her ftom 

ket into the defendant's public-house. The rabbits were taken in joke by j^Lij^l^ ^ 

le of the persons in the public- house, and the defendant himself was a party inJurUL Held^ 

Jie joke. Oakea'^ wife came in the evening to fetch her husband away, Ing^moTof th« 

be refused to go until he found his rabbits. It was alleg^ by the defen- f|2 ?f "^ "^ 

it's witnesses that the wife, upon this, used violent and abusive language, in the house, 

i created a great disturbance. It was not proved distinctly who gave the 'f ^2?th2** 

t blow; it appeared, however, that, in the course of the quarrel, the defen- defendant was 

it fetched a constable's staff, and struck Oake$ more than once, and also !^!^J?!^1^ 

, to remore tne 

t he pursued his wife into the lobby, where he struck her to the ground by phiintlff, the 

low of the staff on the head, and that in her fall she broke her thigh. The ^u^^^ the 

ned judge, in summing up, told the jury that, if they were satisfied an phiintiffin so 

luh was committed by the defendant on the wife, the next question for ^uTnot bT 

ir consideration would be, whether the defendant struck her in consequence '"JSjJ'^ '"**\l 

he disturbance she had made, and in order to remove her from the house; cation de In- 

fbetfier it was in consequence of his quarrel with her husband. If the jury J^^' 

old be of opinion that it was on the latter account, his lordship said he did 

think he was justified on the pleadings. The jury found for the plaintiff, 

lages 20/. 

n the following term, Jervis obtained a rule nisi for a new trial, on the 

and of misdirection ; and contended, that the e<mse alleged in the plea, and 

the motive of the defendant, was all that was in issue on the pleadings. 

^vans and Cottingham now shewed cause. — The learned judge was correct 
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in his direction to the jury. If the defendant struck the wife in consequence 
of his quarrel about the rabbits, and not on account of the disturbance, he has 
not proved his justification. The general replication in the present case puts 
the defendant to prove that the female plaintiff was struck and turned out of 
the house for the " cause " alleged in the plea. It is necessary for the defen- 
dant to shew that he acted in consequence of that " cause/' which in this case 
was the disturbance. [Alderson, B. — Could yon not have new-assigiied, that 
although the noise was made, and the disturbance created, still tliat the 
" cause " for striking and abusing the wife was different?] It is unnecessary, 
inasmuch as the language of the traverse is, that the defendant did the act of 
his own wrong, and without the cause alleged. Tliis " general traverse/' it is 
apprehended, puts in issue every matter essential to the justification of the de- 
fendant under his plea. Even supposing that llie pluntiff was making a dis- 
turbance, what consequence was that when the jury find that there was another 
cause besides that stated in the plea. It was a matter of fiict essential to the 
plea that the defendant should prove that the real cause was the dirtailwmc e; 
this he has not done, as the finding of the jury shews. Hie case of Imcom 
V. Nockells{a) will support the direction of the learned judge; that case shews 
that the cause alleged is a traversable matter of fact. It was deaiiy a mate- 
rial part of the defence to shew that the cause alleged in the plea was the real 
ground of defence. [Alderson, B. — ^You first put tiie party to prove the dis- 
turbance, and then say, " Suppose a disturbance was committed, still that was 
not the ' cause ' for committing the assault. There is no doubt that the fact 
of the disturbance is in issue.] This is within the principle that where several 
facts go to constitute a single ground of defence, the whole defence most be 
proved. Suppose the landlord of a house assaults a customer from private 
pique, can he justify the assault on the ground that the plaintiff was making a 
noise? ^Parke, B. — ^The difficulty arises from the case a(. Lucas v. Nockellt, 
Before that case I thought the motive was of no importance, if a defendant had 
not exceeded the law; and, if he had, that it ought to be the subject of a new- 
assignment. However, there is a difficulty how to distinguish that case firom 
the present.] If that case be law, it is conclusive as to the present. He was 
then stopped by the Court. 



Jervis and Welsby, contra, — ^This case is distinguishable from that oi Luces 
V. Nockells. In that case, indeed, it was held, that a virtute cujis is travers- 
able, if it involve matter of fact. Therefore, where the defendant justified an 
entry into plaintiff's ship, a seizure of goods there, and sale of them, by virtoe 
of a fi. fa, against the goods of A. B.; and plaintiff, admitting the fi, /c 
replied de injurid absque residuo causa f it was held, that, under this issue, be 
might shew that the defendant, although in possession of a Ji, /a,, did not 
seize in order to levy, and did not levy money by sale under the writ; but, 
being consignee of the goods, merely exhibited the writ, in order to defeat a 
claim of the plaintiff for freight, and then sold the goods in the character of 
importers. But neither the counsel in argument in the court below (&), nor 
the judges in the House of Lords, admitted that there was any question as to 
the traverse of the notice. The present Attorney- General, in the court below, 
says, " There is no traverse here of motive or intention ; nor was the question 



(a) 10 Bing. ]67. 



(6) 4 Bing. 738. 
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df motive left to the jury, but simply whether the goods were himdfide taken ExchrtfHcr, 
under the execution. It is admitted that the defendants below were armed rT^^ 
with the authority of the writ, and that they might, if they pleased, have taken v. 

the goods under that authority; but the traverse is of a matter of fact, namely, ^ ^^^' 
that, though furnished with the writ, they abandoned it, and did not act under 
it." So BoMonqmet, J. (r), says, " It may be admitted, that the object and mo- 
tive with which the process of the law is put in execution, are not the subjects 
of traverse, nor, consequently, of evidence under the replication de injund 
abtque taU causd; and to this extent, and to this only, do the cases cited 
appear to me necessarily to go. If nothing more be done than is required by 
the exigency of the writ, the act will be justified, whatever be the motive of the 
party, or the cause which leads him to employ the process of law." Little^ 
date, J. (d), says, " I think, that, if the evidence was to prove that the goods 
were never seized in execution at all, then the plaintiff might shew that the 
acts of the defendants were not done in execution of the writ, but for another 
purpoae, under another chum; and that the writ and the proceedings under it 
were a mere colour and contrivance to get possession of the goods. But if 
the goods were once actually taken in execution, then I think the evidence 
would not be admissible." Bay ley, J. (e), says, "Where a virtute cufit 
is a mere inference of law, drawn from premises previously stated, I agree it 
camiot be traversed; but where it is not a leg^ result, but a pure question of 
&ct, I believe all the authorities are that it may be traversed." Now the pre- 
sent case is a conclusion of law, viz., that a party, in whose house a disturbance 
is made may turn out the disturber, provided no unnecessary violence is 
used. In Reeve v. Tayhr (/), it was laid down by Littledale, J., that a defen- 
dant justifying under son assault demesne, must shew an assault by the plaintiff 
oommensorate with the violence of which he complains. But it was said, in 
Pemn ▼. Ward(g), that his lordship afterwards retracted that opinion. In 
this latter case, which was trespass for an assault and battery, the defendant 
justified, on the ground that the plaintiff had misconducted himself as defen- 
dant's apprentice, wherefore he moderately chastised him ; the plaintiff replied 
de mjnrid; and it was held, that this traverse only put in issue the misconduct, 
and that excess ought to have been new-assigned. {^Alderstm, B. — "So doubt, 
in Penny. Ward, the punishment was given for the "cause" alleged, viz. 
chastisement for misconduct; the defendant only exceeded the "cause."] If 
Lmcas v. Nocketts be carried to the extent contended for, a new assignment 
win in no case be necessary. Put the case of a justification in slander on the 
ground that the words were true; could the plaintiff, under de injurid, shew 
that the defendant did not believe the words to be true, or that he spoke them 
in consequence of a previous disagreement? Another consequence of extend- 
ing lAteas V. NockeUs will be to make every replication double. 

Secondly, as to the form of the plea. [Parke, B. — The wounding, bruis- 
ing, and beating with a truncheon, is not covered by your justification.] 



Cur, adv. vult. 



a 



10 Bing. 165. (/) 4 Nev. ft Man. 470. 

Ibid. 182. (g) 2 C, M., ft R. 338. 

(«) Ibid. 1U3. 
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Exeheiiqcr. On a Subsequent day, the judgment of the Court was delivered by 

Parks, B. — [His lordship stated the pleadings, and then continued.] — It is 
clear that this plea does not attempt to justify either the blows with the trun- 
cheon, or the thrusting the female plaintiff down ¥rith the truncheon; conse- 
quently, if those facts were proved to the satisfaction of the jury, the plaintiff 
was entitled to damages for them upon the plea of not guilty ; and on reference 
to the report, it admits of no doubt that those trespasses were so proved, and 
that the damages were given for them, as there was not any distinct evidence 
of any other trespasses; consequently, supposing the learned judge to have 
been wrong in his direction to the jury, and that it was not competent, upon 
the issue de injurid, &c., to inquire into the nature or intention with which the 
violence was inflicted by the defendant, and therefore the special plea ought 
to have been found for the defendant, still the plaintiff would be entitled to his 
verdict, and to the damages, on the plea of not guilty; and if the plaintiff will 
consent to allow the verdict to be entered, on the special plea, for the defen- 
dant, no new trial ought to be granted. 

We cannot help thinking that the learned judge was not right in the 
opinion he expressed. Before the case of Lucas v. NockeUs, there could have 
been no doubt but that, under this general traverse, the only question to be 
tried would have been, whether the defendant was authorized to lay his hands 
upon and remove the female plaintiff from his house ; that is, whether the 
house was the defendant's; whether, (if it was a public house,) the female 
plaintiff was behaving in the manner described by the plea, was requested to 
depart, and refused. The defendant's motive for using force to turn her out, 
whether it was a previous feeling of hostility to her, or from a sudden transport 
of passion, excited by the blow of the husband, could not have been made 
matter of inquiry. If more than necessary violence had been used on tint 
occasion, it ought to have been the subject of a replication, and would have 
made the defendant a trespasser ab initio. If the plaintiff was proceeding for 
an assault committed at a time when the authority given by law did not exist, 
a new assignment would have been necessary. 

The whole difliculty as to the law upon the question arises from the case of 
Lucas V. NockeUs, by the decision of which we are bound; and if that case hsd 
established the general proposition, that the motive and kUentUm with which 
an authority g^ven by law was exercised, could have been inquired into on the 
general replication de injurid, we must have held, that such course must be 
pursued in all cases, though it might be at variance with the supposed rules of 
law existing liefore. But we do not find any such general proposition esti^ 
blished, either by the opinion of the majority of the judges, or tlie judgment of 
the House of Lords, so far as can be collected from the report of their lord- 
ships' proceedings. Lord Wynford and Mr. Justice Gaselee proceed, in a great 
degree, upon the new assignment in that case, (as the Court of Exchequer 
Chamber had done before,) although they also consider that the subsequent 
disposition of the effects under the writ was in issue. Mr. Baron Baylef* 
Mr. Justice Littledale, and Mr. Justice Bosanquet, disclaimed proceeding 
upon a new assigpiment. My brother Bosanquet thought that the sale and 
levy in satisfaction of the debt were properly in issue, admitting that the object 
and intention with which the process of the law was put in execution, were 
not the subjects of the traverse. Mr. Justice LittledaU seems, from some ex- 



Oaxes 

V. 
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pressions, (in 10 Bing. 185,) to have been of opinion, that motive need not be Exchrquer^ 
inquired into, if all, and no more than aU, was done, which the law requires to 
be done, to comply with the exigency of the writ ; but whether all was done 
that the law required, he thought was in issue. My brother Bay ley does not Wood. 
express any opinion to the contrary, as to the motive and intention not being 
in issue. The case of Lucas v. NockelU cannot, therefore, be considered as an 
authority for the general proposition, that motive and intention can be the sub- 
ject of inquiry on the general traverse. 

We, therefore, think that the rule must be discharged, on the terms before 
mentioned. 



Doe (!• Postlethwaite v. Neale. 

AN EJECTMENT having been brought by the present defendant for the Where no no- 

recovery of the same premises which formed the subject of suit in the pre- {J^ giviJn, ** 

sent action, he obtained a verdict. In Michaelmas Term last, a cross-ejectment the pUintiff 

was commenced by the present lessor of the plaintiff, but subsequently disoon- tinueJP, the ' * 

tinned bv him, after havine: delivered a replication. No notice of trial had defendant U 

. , « 1 t 1 . •«. WW <■« , « not entitled to 

been given by the lessor of the plaintiff. The master, on taxation, allowed the the coeu of the 

defendant the costs of preparing the instructions for the briefs and the draft Jj*/? • J^j^j)** 

farieflB, bat refused to allow the costs of the copies of the briefs. 

The premises were situate near Ulberston in Lancashire; the defendant and his 

attorney resided at BiUericay, in Essex, The 1 1th of March was the last day 

for giving notice of trial for the Lancaster assizes, and the briefs had all been 

copied before that day. It was stated, that it would have been wholly impot- 

■iUe for the defendant to prepare the briefB if notice was only g^ven on the 

11th; as such notice would not have reached him until the I4th, and he could 

not have reached Ulberston until the 16th of March. 

Wightnum, for the defendant, contended tliat, under the pecuhar drcum- 
fltancea of the case, the defendant was justified in preparing the briefs. 

CkUtan, cantrH, — ^The master was wrong even in allowing the draft briefis; 
the invariable rule being, that where no notice of trial is given, the defendant 
is not entitled to them. The costs of the copies cannot possibly be allowed. 

Parks, B. — The master informs me that the strict rule is, that the costs 
of the draft briefs should not be allowed; it is proper, therefore, to abide by 
the practice; as to the copies, they cannot possibly be allowed, as the attorney 
oonld easily have them copied in one day in London. 

Rule absolute for lessor of plaintiff. Defendant's 
rule discharged with costs. 



TOL. lit. 
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Pope v. Mann. 



A rule to plead 
before notice of 
declaration ii 
an irregularity; 
but it waived 
by taking out a 
iummoni for 
time to plead. 
A notice of 
Uxationof 
eottt ii unne- 
oeiaary wheve 
an appearance 
has been en- 
tered for the 
defendant by 
the plaintiff. 



A NOTICE of declaration was delivered, together with a demaud of plea, 
on tlie 28th of Jpril. A rule to plead was given hefore notice of declara- 
tion. Judgment for want of a plea was signed by plaintiff on the 2nd of May. 
Two summonses for time to plead had been taken out by the defendant. An 
appearance had been entered under the statute, and no notice of taxing costs 
had been given. 

Shee obtained a rule nisi to set aside the judgment for irregularity. 

Moody shewed cause. — ^The question will be, had the plaintiff a right 
to sign judgment on the 2nd of May? and it is contended he had. It 
may be admitted, that it is irregular to give a rule to plead before notice of 
declaration. Bennet v. Smith (a). Here, however, an appearance was entered 
for the defendant under the statute, and there are cases which shew that, un* 
der such circumstances, he is not entitled to a demand of plea. [Parke, B. — A 
rule to plead is different.] It has never been decided in this court, that a rule 
to plead must be after notice of declaration. Besides, the irreg^ularity has 
been waived by the defendant taking out summonses for time to plead. AV 
gee v. M'Donnell (6). Next, as to the notice of taxation. No notice of taxa- 
tion was necessary, as the defendant has not appeared. By the role of Hil. 
T. 4. Wm. 4, s. 17, "notice of taxing costs shall not be necessary in any case 
where the defendant has not appeared in person, or by his attorney or guardian, 
notwithstanding the general rule of Trinity Term, 1 Will. 4, s. 12."— 
FinaUy, the defendant cannot set aside the judgment on payment of costs, as 
his affidavit of merits is too uncertain. 



Shee, contrtt. — ^The judgment was irregular for want of a rule to plead, sab* 
sequent to notice of declaration. [Parke, B. — ^The summonses for time to plead 
have waived that irregularity.] The summons was never attended by the plain- 
tiff; he treated it as a nullity, and is not now entitled to insist upon it. Again, 
notice of taxation was necessary; the rule of H. 4 Wm. 4, only applies where 
the plaintiff's proceedings have been regular. [Parke B. — The words <rf the 
rule are "in any case where the defendant has not appeared;" they are quite 
conclusive.] 

Lord Abingbr, C. B. — I think all grounds of irregularity have been suffi- 
ciently ans wered, and the affidavit of merits is insufficient. 



(a) 3 Bing. N. C. 305. 



Rule discharged, with costs. 
(b) 3 Dow. p. C. 679. 
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Evans t\ Chester. 

jr\OWLINO had obtained a rule to shew cause why the defendant should ^„ action wai 

not be discharged out of the custody of the sheriff of Somersetshire. The commenced 

action was brought against the defendant in her maiden name; between the K5c"'betw«ai* 

service of the writ and declaration she had intermarried with Chester: the *^« "ervice of 

plaintiff signed judgment and took her in execution on a capias ad satis/acieU' UecUrmdou the 

dum. No settlement was made upon the marriage. "i*'ji»-' ^^^ 

eroded to jiidg* 

TV. H. Watson shewed cause.— Where the action is against the wife before "?!' '"2 *"** 

° out t capta§ 

coverture, she may be taken in execution on the judgment. In Cooper v. ad tatitfucu*- 
Hvnchin (a), it was decided, that where, after interlocutory judgment against a Yiet^HSlt^k 
feme upon a contract, she marries, yet the plaintiff may proceed to judgment *»«»■ in execu- 
and execution against her, without joining the husband by scire facias ; and affidavit, upon 
a capias ad satisfaciendum following the judgment is regular, although the *h>ch It «m 
plaintiff had notice of the marriage before. Moreover the afiidavit ought to ch«rKe her oat 
state that she has no separate property. itn^SfSSt no 

•ettkment hail 
Parks, B. — The husband may bring a writ of error. Even if the ezeca- JjJJ^ Jh?«Mw 
lion had been against both husband and wife, the latter would not be entitled '"y** ^^ 
to her discharge, as her affidavit contains no statement that she has no sepa- ^^ ^he had 
rate property; all that it says is, that no settlement was made npon the mar« mmpmsu 

riage. S^iLt oa 

thb affidant 

•he waa hoc 

BoLLAVDf ALOBBBONf and GuRNBT, Bs., concurred. cntitkd to Imt 



diichsigt. 



Rule discharged with costs. 
(«)4Eaat,521. 



Partridge r. Walbank, 

7L4ARTIN had obtabed a rule to shew cause why the distringas, appear* The affidavit, 

ance, and subsequent proceedings in this case, including the judgment "^JT*'*^ 

which had been signed by the plaintiff, should not be set aside for irre- to compd aa 

In the affidavit npon which the distringas was obtained, it was sworn, that contained a 

the plaintiff was informed and beUeved that the defendant had gone abroad. thed^odulT 

The distringas was in the common form, requiring the defendant to appear waa ahroad; 

within eight days, or that, in case of default, the plaintiff would enter an appear- enterad'an ap- 

ance for him under the statute. No appearance having been entered by the Rf^^^/JL 

defendant, and the returns to the distringas being nulla bona and non est m- and aigncd 

jodicinent. 
Held^ irregular as the proper courM was to hate proceeded to outlawry. 

r3 
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Exchfqutr, ventus, the plaintiff accordingly proceeded under the statntc, and signed judg- 
Partridoe ^"^^^^ It was also sworn that the defendant was still abroad. 



V. 

Walraxk. 



Martin contended, that the distringas and all subsequent proceedings were 
irregular, as only applicable to the case of a defendant in this country; and 
that if the plaintiff had acted properly he would have proceeded to outlawry, 
the defendant being abroad. Fraser v. Case (a). Price v. Bower (b), Simpson 
V. Lord Graney{c), Jones v. Price (d). 

Sir W. W. Follet, contrcl, insisted that, as the order for the distringas was 
general, the plaintiff was entitled to proceed upon it in any way he liked. 



Parks, B. — Your proceedings arc irreg^ar. 



Rule absolute, with costs (f). 



(a) 1 D. P. C. 725. 
(6) 2D. P. C. 1. 
(r) Ibid. 10. 



{d) Ibid. 42. 

(^) Vide P'ere v. Oower, 3 B. N. C. 503. 



Fakr r. Ward. 

te*B*'f **^* ^HE defendant having purchased cattle from the plsuntiff, paid him a por- 
which B. ptid tion of the price, and accepted a bill for 220/., the residue, which he re- 

SJi" in^ich ^^^^^ ^y P°»* *o *^^ plaintiff, leaving a blank for the drawer's name. The 
a blank waa bill was afterwards paid into the bank of Messrs. Bromage and Sneyd, for a 
dni^*a^name ^^"^^^^ consideration, purporting to be in the name of the plaintiff as drawer 
-_^ . . . j^j indorser. The plaintiff denying that he had ever consented to a payment 

by an acceptance, or that he had received the bill, and also asserting that the 
drawing and indorsement were forged, applied for payment to the plaintif, 
and afterwards commenced an action for the sum that remained unpaid. Tlie 
bankers, likewise, threatened to sue the defendant, as acceptor, on the bill. 
The defendant applied to the Court for a rule under the first section of the 
Interpleader Act, 1 & 2 Wm. 4, c. 58, to compel the respective claimants to 
appear before the Court, and abide by its decision in respect of their claims. 



and which 
he remitted 
through the 

S«tto A. 
. A Co. af. 
terwarda re- 
ceiyed thia 
bill, ( purport- 
ing to be IQ 
the name of 
A., at drawer 
and indoner,) 
for a faluable 
eoniideration. 
A. denied 
that he had 
ever receiyed 



John Evans, on behalf of Bromage and Sneyd, — This Court has no jurisdic- 
tion under the Interpleader Act, in a case like the present. The very title of 
Jh« b«I or that the act shews this, as it is an *' Act to enable Courts of Law to give Relief 

authorlied against adverse Claims made upon Persons having no Interest in the Subject 

payment bj 

an acceptance, 

and also 

auted that 

the drawing 

and indorte- 

mmt were 

forgeries. A. 

haying 

brougnt an 

action against 

B. for the 

debt, and 

p. & Co. hav. 

ing threatened 



of such Claims." This cannot apply to a party in the defendant's sitoatioD, 
who has a very deep interest in the subject-matter of the claim, as he is liable 
to the holders as acceptor of the bill. The act applies to a person in the situ- 
ation of a mere stakeholder. In Braddick v. Smith (a), the Court of Common 
Pleas held, that the Interpleader Act did not apply where the defendant had a 
legal claim. 

E. V. Williams, for Farr. — The drawing and indorsement are both fbrge- 

(a) 9 Bing. 81. 



to lae him also upon the biU ; held, that B. was not enUUed to relief under the first secUon of 
the Interpleader Act. 
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ries. Hie debt remains etill unpaid to the plaintiff, and therefore he has a 
perfect right to sue the defendant for it. 

G. J. White, in support of the rule. — ^The defendant has no such interest in 
the subject matter as to disentitle him to the protection of this act. Bromage 
and Company have no claim to the bill, except through the indorsement of 
Farr, either in person or through his agent. If this indorsement be a forgery, 
then they have no right whatever. IParke, B. — ^They have a right ; it was 
the folly of your client to accept a bill, leaving a blank for the drawer's 
name.] It has been held, in the case of Johnson v. Windle{b), that a forged 
indorsement can confer no title. 
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Ext^ner. 



Far a 
Ward. 



Parks, B. — ^This is generally true ; but, in the present instance the defen- 
dant, by allowing the bill to go out in blank, is estopped from saying that 
the indorsement is not genuine, as the acceptance admits the hand- writing of 
the drawer. 

Aldbrson, B. — This is not a case of interpleader. It cannot be said that, 
in the present case, there are cross claims to the same subject-matter. JBro- 
mage and Co. claim in respect of the bill ; your answer to them is, that th^ 
drawing and indorsements are forgeries. Farr claims in respect of the debt; 
you reply that he sold you cattle, and that you paid him by a bill. It is not 
plain that you may not be liable to both parties, and if so our jurisdiction is 
taken away. 

Rule discharged, with costs. 

(A) 3 Bing. N. C. 226. 



Doe dem. Wythe and others v. Rutland. 



P* JECTMENT to recover possession of an estate, called the Testerton Estate. A. B., hj hit 

At the trial, before Ld. C. J. Tindal, at Norfolk summer assizes, 1836, the J^JJa huTIJJJuee 
jory found a verdict for the lessor of the plaintiff, subject to the opinion of the for life to de- 

V, ^ *u ir 11 • "»>«« for 21 

Court on the following case : — ycart, *'io m 

Benoni Mallett, being seised in fee of land called the Testerton Estate, de« ^H^jn •▼or 
▼ised the same to the use of Philiip Mallett Case for life, with an ultimate re- be reMired and 
mainder to his daughter, in tail general, under which limitation Mary the wife '^J,""^* J**^* 
of Thomas Wythe, (the lessor of the plaintiff,) became, on the death of the said the rontinuAnce 
Phm^ Mallett Case, on the 4th July, 1834, tenant in tail in possession of the 1^)^^;^** w! 
Tewterton Estate, but, as to the premises sought to be recovered in this action, \y rent that can 
subject, as the defendant contended, to the lease hereinafter mentioned. had'^or'the 

The win contained the following power of leasing, viz. — "Provided always, wtme, without 

and my will is, that it shall and may be lawful for my said grandsons, Thomas ^ gumi"of m^ 

nejr by way of 
fine or income for or in respect of such lease or lenses : and, that in every such lease there be 
contained a clause of reentry for non.pajmcnt of the rent or rents to be thereby respectlyely 
reaeryed. ** The tenant for fife oriade a leaae, under this power, for 21 years, to commence on 
the 11th of October. 1833, at the yearly rent of 903/. payable on the Oth dav of April and 
llie 1 1 day of Or/o6cr, in every year, by equal portions, except the last half years' rent, 
which was thereby reserved and agreed to be paid on the 1st day ot Aufrust next before the 
determination of the said term. There was also a proviso for re-entry, it the rent should be 
42 days in arrear. Hcld^ that the lease was a good execution of the power. 
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E^duquer, 




MaUett Case, and Phillip MaUett Case and all their sons, and all other person 
and persons respectively who shall come mto and be in the actual poaaesaion of 
my said hereinbefore devised manors, estates, and prenuses, including the said 
Middleton Estate and Testerton Estate, or any part thereof, or be actually enti- 
tled to the rents and profits thereof, or any part thereof, by indenture under their 
hands and seals, to demise and lease the same, or any part thereof, unto any 
person or persons, for any term or number of years, not exceeding twenty-one 
years in possession, and not in reversion, remainder, or expectancy, so as upon 
any such lease there be reserved and be made payalde, during the continuance 
thereof respectively, the best improved yearly rent that can be reasonably had 
for the same, without taking any sum or sums of money by way of fine or 
income for or in respect of such lease or leases, and so as none of the said 
lessee or lessees be made dispunishable of waste by any express words therein, 
and that in every such lease there be contained a clause of re-entry for non- 
payment of the rent or rents to be thereby respectively reserved, and so as 
such lessee or lessees, to whom such lease or leases shall be made, seal and 
deliver counterparts of such lease or leases. " 

On the 14th of December, 1833, the said Phimp MaUett Case, being then in 
the actual possession, or actually entitled to the rents and profits of the 
Testertan Estate, under the limitation of the will, signed and sealed, in the 
presence of two credible witnesses, an indenture of lease of that date, between 
the said Phillip MaUett Case, of the one part, and Margaret RutUmd, (the de- 
fendant in this action,) who then and there sealed and delivered a counterpart 
thereof, of the other part, whereby it was witnessed that, by virtue of the 
power of leasing, in the said will contained, and in consideration of the rent, 
covenants, and agreements of the said lease, reserved and contained on the 
part of the said Margaret Rutland, the said Phillip MaUett Case demised unto 
the said Margaret Rutland the premises therein mentioned, being the premisei 
mentioned in the declaration in this said action sought to be recovered, the 
said indenture containing therein, amongst other things, as follows: — "To 
have and to hold the said premises unto the said Margaret Rutland and her 
executors and assigns, from the 11th day of October last, for and during the 
term of twenty-one years, thence next ensuing, yielding and paying therdbre, 
unto the said Phillip MaUett Case and his assigns, during such part of the term 
of this demise as he shall live, and, after his decease, unto such person or 
persons as for the time being shall be entitled to the reversion of the said 
premises, the yearly rent of 903/. of lawfid money current in Great BriiaiM, 
by equal half-yearly payments (that is to say,) on the 6th day of April 
and the 11th day of October, in every year, by equal portions, except the 
half-year's rent, which is hereby reserved and agreed to be paid on die 
1st of August next before the determination of the said term, which said 
rent hath been adjudged by two different and skilful persons, viz. Messrs. 
William WriglU and Edward Seppings, to be the full annual value of the said 
premises. Provided always, that if the said rent, or any part thereof, shall be 
unpaid for forty-two days next after any of the days whereon the same it 
reserved to be paid, as aforesaid, then it shall and may be lawful for the said 
Phillip MaUett Case or his assigns, during his life, and after his decease for 
such person or persons as aforesaid, into the said demised premises or any part 
thereof, in the name of the whole, to there enter, and the said Margaret Rut- 
land and her executors, administrators, and assigns, and all other occupiers 
thereof, to expel, put out, and remove therefrom. " 
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Tbe said lease contains the following covenants on the part of the lessor: 
yiz., "That it shall be lawfdl for the said Margaret Rutland and her executors, 
admintstrators, and assigns, paying the rent and performing the covenants 
herein contained which on her or their part ought to be performed, to hold 
and enjoy the premises hereby demised during the said term of twenty years, 
and to use the bams and the stack-yards thereto belonging, for the purpose ^ 
threshing and dressing the com, grain, and pulse which shall be produced from 
the said premises in the last year of the said term, until the 1st of August next 
after the determination thereof, without intenruption/' And there were also 
all usual and necessary covenants on the part of the lessee, supposing the court 
to be satisfied, that the covenants herein stated are of that description. It is 
also agreed that no question shall be raised or considered as to the amount 
of the rent. ** 

Tbe question for the opinion of the Court was, whether the lease of the 14th 
December, 1833, was a valid execution of the leasing power contained in the 
inSi^Benom Mallet? 



Exchequer. 




Sir W, W. Follett, for the lessors of the plaintiff. — First, the reservation of 
the last half-year's rent payable on the 1st of August, is a violation of the 
power. By the terms of this power the rent is to be reserved, payable equally 
during the continuance of the term ; and, so far as the payments are to be 
made on the 6th of Aprii and on the 11th of October, no objection can arise. 
But it is not so with the last half year's rent payable on the 1st of August; 
because thereby, in case the tenant for life who had received the rent on the 
Ist oil August, were to die on the following day, the lessee would enjoy the 
premises until the 11th of October, and the remainder-man would be kept out 
of possession for that period of time, without receiving any rent. This amounts 
to a receiving of rent by anticipation, on the part of the tenant for life, which 
he has no right to do. The rent ought to be paid in equal proportions; and 
the principle is, that it should be so distributed as that the tenant for life may 
receive his proportion for the part which runs through his life, and the owners 
of the reversion for that which comes after. If a reservation, such as is made 
in the present case, is not an infringement of the power, then there would be 
nothing to prevent the tenant for life from reserving a rent, the whole of 
which should be payable on the first day of the year. This is shown by the 
case of Doe v. Giffard reported in Sugden on Powers, 5th edit., p. 629, and 
alflo cited in Doe v. Wilson [a) . In that case, the power required the best 
and most approved yearly rent to be reserved. The lease was dated the 14th 
September, 1809, and was for twenty-one years from the date of the lease, 
payable by two half-yearly payments, on the 29th of September and the 25th 
ci March, the first payment to be made on the 25th of March then next, the 
lease was held void; because, as the rent was made payable on the 25th of 
March and the 29th of September, and the term of the lease would expire on 
tibe 14th of September, there would be no rent payable under it from the 25th 
of March preceding the expiration of the term. [Parke, B. — ^That is not the 
case here. In Doe v. Giffard the lease under the power is void, because the 
pent is not reserved for the whole term ; it is in fact only reserved for twenty 
years and a half.] The best way to try the question is this : has the tenant 



(«) 5B. &Ald. 371. 
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EteUquer. for life a right to reserve the rent payable on one day? That might poenbly 

^^^ he beneficial to the remainder-man, still it would be a violation of the power. 

d. The proper course is to reserve the rent equally, and not by way dt anticipa- 

Wtthe x\qi^. In Doe v. Morse {b), the power required that there should be rcaerved 

Rutland, and continued payable, during the respective continuance of such lease and 
leases, by half-yearly pa3nnient8, the best and most improved yearly rents that 
could be reasonably had and obtained. The lease was dated the 11th day of 
January, 1783, to hold from the 4th of January preceding, reserving the rent 
payable on the Ist of May and the 29th of September, the first payment to be 
made on the 1st day of May then next ; and it was held not a due execution 
of the power. Baron Bayley, in defining what is meant by " best rent," says, 
** accordiag to the terms of the power the party is to reserve the best yearly 
rent: that cannot be coasidered the best reserved yearly rent within the mean- 
ing of this power, which is not reserved payable at the conclusion of the 
year." Further he says — " In this lease, the first rent was payable long be- 
fore half a year's occupation had elapsed; and the second very long before a 
year's. The tenant for life might thereby obtain a year's rent for less than 
a year's occupation." The same may be said in this case. [Parke, B.— 
There is this benefit to the landlord in the present case, that by reserving the 
last half-year's rent payable on the 1st oi August, the landlord is enabled to 
distrain for it, which he could not do if it was payable at the end of the term. 
Besides, in this power, nothing is said as to the days of payment.] BoUcmd, B., 
in the same case, says, " Had the lessor been dealing with property of his 
own, he might have reserved the rent at any period of the year; but he has 
other interests to observe, and he was bound not to put those of the remain- 
der-man or reversioner in jeopardy. Involve the problem as you will, the 
reversioner may be deprived of rent to which he might otherwise be entitled 
for some portion of the year." So involve this case as you will, the same 
result will folluw. Next, as to the power of distress and re-entry: in Sugden 
on Powers, 5th edition, 656, all the learning on the subject of clauses of re- 
entry is collected. The greneral principle to be deduced from it is, that a 
reasonable time is allowed. Jones v. Vemey{c), Doe d. Lord Jersey (d). 
Although, indeed, it has been held, that twenty-eight days was a reasonable 
time, still the usual period is twenty-one days, and no case has ever gone the 
length of allowing forty- two days. 

Maule, contrci, — ^This is a power in some respects genera], in others limited. 
In those matters in which the testator has chosen to restrict, he has used ex- 
press words for the purpose; in other cases he has left the matter at large. 
The true rule of construction is this, that when the party creating the power 
has expressed conditions, those conditions must be complied with ; where he 
has expressed no conditions, there he leaves the party who acts under the 
power, at large. The present power directs, that the rent shall be reserved, 
payable during the continuance of the term, and that it shall be the best 
yearly rent that can be reasonably had. It is not denied that in these two 
particidars the directions of the power have been complied with. Nay, the 
htter of the power would have been complied with, by a reservation of rent 
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pajmble at any time during tbe year. Is this, then, a violation of any implied Exchequer. 
coadition ? What is there onreasonahle in reserving the last half-year's rent, 
payable on the 1st of August? It is assumed, at the other side, that a lease 
must necessarily be a bad execution of this power, by which, under any pos- 
sible circumstance, a remainder-man may be placed in a worse situation ; that, 
however, is not correct. If the tenant for life were expressly to act upon the 
same principle as if he were the actual remainder-man, what would he have 
done? Would he not have secured to himself his remedy by distress, pre- 
cisely as he has done in the present case ? If he had consulted the remainder- 
man upon the subject, is it not obvious that the present reservation is that 
which the latter would consider the most beneficial to himself ? If the last 
half-year's rent were payable on the 1 1th of October , the tenant would have 
carried off the crops, and the landlord would be without remedy. The only 
event in which it would at all be injurious to the remainder-man, would be in 
case the tenant for life were to die between the 1st oi August and the 11th of 
October; whereas if the tenant for life were to die before the 1st oi August, 
it would be a positive benefit to the remainder-man. The case of Doe v. 
Giffaard is deariy distinguishable from the present, as in that case no rent at 
all was payable for the last half year of the term. In Doe v. Morse, the reser- 
vation of the rent at unequal periods, was a direct violation of the express 
terms of the power, which ordered the payments to be reserved half-yearly. 
[Parket B. — In Regina v. Weston (e), it was held, that where a statute autho- 
rized justices to make an order for the payment of money weekly, they might 
direct the first payment to be made before the expiration of the week. In that 
case, PoweU, J., says, " If a man had a power to make leases, reservLog the 
ancient yearly rent annually, yet if it were reserved upon a day before the 
year was up, as if the year ended at Christmas, and it was reserved at Michael' 
mas, it woidd be well, pursuant to the power;" which Holt agreed. Secondly, 
as to the power of re-entry. There must be some latitude given to discretion 
in saying what shall be a reasonable time for re-entry. In Doe d. Jersey v. 
Smith, twenty-eight days were held not to be unreasonable. It is upon the party 
making the objection to the period of forty- two days, to shew that it is un- 
reasonable. 



Sir W, W. FoUet in reply. — ^The argument at the other side, pushed to its 
full extent, is this, that, under the circumstances of the present case, the rent 
might be received payable on the first day of the year. The proper test, it 
is apprehended, is, not to look at what will benefit the estate, but the person 
entitled to the estate; viz., in this instance, the remainder-man, whose interest 
in the estate may be disposed of, by the tenant for life, under certain restric- 
tions. The real principle, then, is, that the remainder-man must not be preju- 
diced by the conduct of the tenant for life ; in other words, if the tenant for 
life dies, the occupation of his lessee is not to be prejudicial to the remainder- 
man. This can only be effected by an equitable distribution of the rent. 
[Parke, B. — ^That could only be done by reserving it from moment to mo- 
ment.] The real point, however, is, can a reservation of rent beforehand be 
good ? There is no authority in the books, that a forehand rent is good. 
The only case bearing upon the point, as shewing the contrary, is the case of 
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Regina v. Weston; that, however, is a mere obiter dictum of PoweU, J., and 
is cited with a qutere in the last edition of Sugden on Powers. 



Cur, adv. vult. 



On a subsequent day, judgment was delivered, by — 



Lord Abingbr, C. B. — ^The question in this ejectment turned on the con- 
struction of a power, and that power is in these words — (His lordship here 
read that part of the will creating the leasing power.) — ^Now, the defence 
rested on two objections to the execution of the power in the lease produced : 
the first was, that although there was a clause in it for re-entry for non-pay- 
ment of rent, yet that the power of re-entry was limited to forty-two days 
after the rent should have accrued due ; the second objection was, that the 
last half-year's rent was made payable in some day in August, whereas the 
term itself did not expire until Michaelmas. In answer to the first objection, 
cases were cited to shew, that a reasonable time might be allowed after the 
rent became due, without any contravention of the power; but I am at a loss 
to see how the question could arise unless there were an appearance of evasion. 
One can conceive a case where, under the pretence of complying with a power 
in terms, the clause may be of such a nature as to make the power of re-entry 
wholly nugatory. If such a case should arise, it would be a violation of the 
power; but here there is no appearance of evasion in the mode of firaming the 
clause; the period of forty- two days is not an unusual one; and we therefore 
thix^ that the lease is unobjectionable in respect to the clause of re-entry. 
The second objection is, that the reservation of rent for the last half-year, » 
in contravention of the power; but, upon consideration, we think that there b 
no foundation for the argument urged. On this point the testator's reason for 
limiting the power, by this proviso, appears, on the fisM^ of the will itsdf, to have 
been, that no premium or fine should be taken from the lessee; and, therefore, 
whatever was reserved was to be received annually, and made payable at die 
usual times, and was not to be taken as a premium or fine, leaving nothing to 
the person in remainder who might succeed during the continuance of the 
term. There is no pretence for saying, that there was any object to defeat 
the remainder-man's claim ; on the contrary, the reservation of the last half- 
year's rent, before the full and complete expiration of the term, is a matter of 
prudence and caution, and is generally to the benefit of the lessor. Nor can 
it be detrimental to the remainder-man, except in the single supposable case 
of the tenant for life dying after the receipt of the last half-year's rent, and 
before the end of the term. But, in construing this power, we are to look at 
the intention of the testator as well as to the words of the power; and that 
intention manifestly was, that the rent should be appointed in twenty -one 
yearly payments — ^there is no direction further; but it might be quarterly* 
half yearly, or yearly, there being no direction on the subject. It would be 
quite sufficient to make it payable yearly, within the twenty-one years. The 
spirit and intention, then, of the testator are complied with, as well as the 
words of the power, and, therefore, there is no objection to the lease on the 
second ground. On both the grounds, the conclusion to which we come is, 
that the judgment should be for the defendant. 

Judgment for defendant. 
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Walker and another v. Richardson. Exchequer, 



JNDEBITATU8 ASSUMPSIT for tolla. P/«i— Non-assumpsit. At the A leate by a 

trial, before Patteson, J., at the last assizes for the county of Durham, it SleTof Umdi 

appeared that the plaintiffs were lessees under the Bishop of Durham of the already in mort. 

port of Stockton, and of a toll or duty called anchorage and plankage, claimed affected by the 

to be due on all vessels entering the River Tees, and loading and unloading PJ^**?*®"* *J 

there; and the defendant was owner of a steam-packet called the Majestic, 0.2,c.36, ■.!. 

which traded between London and Middleborough, a port on the Yorkshire side |^ ISJJtedtL 

of the Tees, The real question was, whether Middleborough, being on the A. for 21 yean 

Yorkshire side of the Tees, was within the port of Stockton, The plaintiff' put before' the «c- 

in leases to the mayor and corporation of Stockton from 1620 downwards, in- piratioo of 

duding a lease of 1829, under which the plaintiffs claimed. The language of griuited another 

die demises generally was, ** of the port and creek of Stockton.** The lease i«*« ®^ ^« 

under which the plaintiff claimed bore date the 14th September, 1829, for to C. Then 

twenty-one years, at a rent of 20*., and granted by the Bishop of Durham to , JJ^J^'^r'iJ*'^ 

the plaintiffs and two other persons, who were dead; which lease contained writing by A. 

the following clause : " And it is agreed that the premises are so demised, upon but hl^^S^ 

trust, that the said lessees, &c., shall from time to time apply and dispose of wm found in 

the profits to arise from the above-demised premises, for the making and re* ^ cancdled^ 

pairing the public streets and pavements within the said borough of Stockton, *^^^J^\ 

or for or towards the pa3nnent of the debts contracted upon that or any other jt wMtheoia- 

(xxasion, or for other public uses, within the said borough, and for the public ^ m12^^ 

advantage and convenience thereof, in such manner as the mayor, aldermen, with B. before 

and burgesses of Stockton aforesaid, for the time being, from time to time to be J^'j^Jjj" j^^ 

assembled at the courts to be held for the said borough, or the major part of that it was pro- 

them, shall from time to time direct or approve." This lease had affixed to Sie fury under 

it the episcopal seal of the Bishop of Durham, was attested by one witness, these drcum- 

% 11 1 . ^^t stances, toooQ* 

and not enrolled m Chancery. siderTwhether 

It was objected, on the part of the defendant, that as this was a lease to there was not 

diaritable uses, it ought to have been attested and enrolled according to the denceofasuV 

provisions of the Statute of Charitable Uses, 9 Geo. 2, c. 36, s. 1 ; the learned i^^l^^^^* 

judge, however, admitted the lease, giving leave to the defendant to move to and operation 

enter a nonsuit. I'^&'SJ'X 

It further was in evidence, that, in the year 1832, the bishop had granted a c. S, s. 3. 
lease for twenty-one years, (renewable at the end of seven or fourteen years,) 
to different persons from the lessees in the lease of 1829. This lease was 
produced from the registry of the bishop, in a cancelled state, as evidence from 
which the jury might be properly directed to infer a surrender of the former 
term by the lessors of 1822. The counsel for the defendant insisted that this 
was not a sufficient evidence of a surrender; and that, therefore, the plaintiffs 
must be nonsuited, as they were not the proper parties entitled to sue. The 
learned judge, however, admitted the evidence, and the jury found for the 
plaintiff. 

R. Alexander having obtained, on a former day, a rule to shew cause why a 
nonsuit should not be entered, or a new trial had; 
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Cresswell and Stephen Temple now shewed cause. — ^This is not a lease within 
the 9 Geo. 2, c. 36, no matter by whom it is granted, inasmuch as the trusts 
declared in it are not such as are included within that act. Admitting that 
the lease contains trusts " for the making and repairing the public streets and 
pavements within the borough of Stockton, or for or towards the payment of 
the debts contracted on that or any other occasion, or for other public uses 
within the said borough, and for the public advantage and convenience thereof, 
in such manner as the mayor, aldermen, and burgesses shall direct and im- 
prove;" it does not necessarily follow that the profits will be applied to the 
public purposes of the borough. The corporation have an option as to the 
manner in which they will direct the profits to be applied : for instance, they 
may apply them in the payment of the corporation debts, contracted " on any 
occasion;" and this, it is apprehended, would not be a charitable use. More- 
over, even if applied to public uses, it has never yet been decided, that all 
pubHc uses are charitable uses. The 9 Geo. 2, c. 36, enacts, that " no 
manors, lands, tenements, rents, advowsons, or other hereditaments, corporeal 
or incorporeal, whatsoever, nor any sum or sums of money, goods, chattels, 
stocks in the public funds, securities for money, or any other personal estate 
whatsoever, to bo laid out or disposed of in the purchase of lands, tenements, 
or hereditaments, shall be given, granted, aliened, limited, released, trans- 
ferred, assigned, or appointed, or any ways conveyed or settled to or upon any 
persons, bodies politic or corporate, or otherwise, for any estate or interest 
whatsoever, or any ways charged or incumbered by any person or persons 
whatsoever, in trust, or for the benefit of any charitable uses whatsoever, un- 
less such gift, conveyance, appointment, or settlement of any such lands, tene- 
ments, and hereditaments, sum or sums of money, other than stocks in the 
public funds, be and be made by deed indented, sealed, and delivered in the 
presence of two or more credible witnesses, twelve calendar months before the 
death of such donor or grantor, including the days of execution and death, and 
be enrolled in his majesty's High Court of Chancery within six calendar 
months next after the execution thereof, &c." Now nothing is there said of 
what shall be considered a charitable use. There is in the lease a general di- 
rection to apply the profits to the uses directed by the corporation of Stockton; 
but as the direction is in the alternative, either to lay them out for the puUic 
advantage, which might possibly be construed to be a charitable use, or in 
paying the debts of the corporation, which clearly b not so; the trusts are not 
affected by the statute. In Doe d. Toone v. Copestake{a), it was held, that 
a devise to trustees of a reversion, to be applied by them and their succes- 
sors and the officiating ministers for the time being of a methodist ccmgrega- 
tion, as they should think fit from time to time to apply the same, was not a 
devise to charitable uses. So in Morice v. Bishop of Durham (b), a bequest to 
dispose of the ultimate residue to such objects of benevolence and liberaMty as 
the bishop in his own discretion should most approve of, was held not to be a 
bequest to a charitable use. There is nothing in the language of the trust to 
prevent the corporation of Stockton from directing the profits to be applied to 
purposes of Hbendity and benevolence. In Widmore v. Woodrowefjc), it was 
held, that, where there was a bequest to lay out money in either of two ways, 
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one of which was legal, the other illegal, the legal one must be adopted. Swan 
Y. Fomnerettu(d), Sorresbyv.HoUinsie), Grimmett v, Grimmett{f). Besides, 
it is doubtful whether this lease does fall within the 9 Geo. 2, c. 36. This is 
not a grant by the Bishop of Durham in his individual capacity, but in his cor- 
porate capacity; and, if so, there are no words in the statute to include it. The 
words of the act apply to grants by any " person or persons," and not to grants 
by corporations. In addition to which, this property, being vested in the 
bishop in his corporate capacity, is already in mortmain. 

Secondly, the jury might very fairly presume a surrender of the lease of 1 822. 
The leases having been found in the depositary where the surrendered leases 
usually were; the lease in question having been also produced in a cancelled 
state; evidence having been given that the leases were constantly renewed, and 
that the practice was, to deliver up the former leases uncancelled into the regis- 
try of the bishop, where they were subsequently cancelled; all these were cir* 
cnmstances from which a jury might be directed to presume, not a surrender 
in writing, but a surrender by operation of law. The new lease, it is true, was 
granted to different parties from those who held under the old lease; but it still 
contains the same trusts from beginning to end. If the original holders of the 
former lease had been the new lessees, no question of the admissibihty of the 
evidence could have arisen. But there was sufficient upon which to found a 
strong presumption that the original lessees had consented to the grant of a 
new lease to other parties, which would undoubtedly amount to a surrender by 
act and operation of law. Thomas v. Cooke (g). [Parke, B. — And this would 
be equally so, independent of cancellation.] Clearly, because there was evi- 
dence of the usual practice as to the return of the old lease, and its production 
from the proper depositary. For what purpose could it have been presumed 
that the lessee brought back the lease, except with a view to its being can- 
celled; the cancellation still more confirms this view. This case is distin- 
guishable from Doe d. Courtail v. Thomas (h), for there no new lease had been 
granted. 

Alexander, Addison, and Grey, contrH, — It is contended, that, as some of 
the purposes mentioned in the lease are legal, the lease itself is valid. In Shel- 
ford's Law of Mortmain, p. 183, it is said *' Although a positive trust, directing 
money to be laid out in the purchase of lands for charitable uses, is void, yet» 
if there be sufficient room for the Court to say, that a discretionary power is 
given to the trustees to lay out the money either in the funds or in lauds, the 
gift will be sustained; for where a testator has pointed out two modes, the 
one consistent with the statute, the other inconsistent with it, the Court will 
adopt that which is legal, and carry it into effect; but it is necessary, in all 
these cases, to see whether the testator has given such an option, and whether 
there is an ultimate object consistent with the statute or not." Every case 
must be governed by its own particular circumstances, and no general prin- 
ciples of law will apply. The words of the present lease are, " for the making 
the public streets and pavements within the borough, or for or towards the 
payment of the debts contracted on that or any other occasion, or for other 
pi;d)li9 uses within the said borough." The substantial object of all these 
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trasts clearly is, that the profits shall be applied to the public purposes of the 
borough. In Rolt's case(t), it was held, that a devise of the profits of rents 
*• to be bestowed yearly upon the reparation of a highway between Wyd-Elm 
and the town, &c., was a charitable use. In Jones y, Williams (k), one J. W., 
by his will, gave 1000/., to arise by sale of his real estate, for the purpose of 
bringing spring- water to Chepstow iox the use of the inhabitants for ever: Lord 
Camden, in giving judgment, says, " The definition of charity is, a gift to a 
general public use, which extends to the poor as well as the rich; and there 
are many instances of the statute of 43rd EHiz. carrying this idea, as for build- 
ing bridges, &c." The supplying of water is necessary as well as convenient 
for the poor and rich; and on these grounds his lordship declared the l^^y 
within the Statute of Mortmain, and void. So this also is a trust for a public 
purpose, and equally void. The second point made in the argument was, that 
the statute did not apply to lands already in mortmain. The third section of 
the act, however, enlarges the force of the preamble, and includes lands already 
in mortmain. That section enacts, " that all gifts, grants, &c., of any lands, 
tenements, &c., to or in trust for any charitable uses whatsoever, shall be abso- 
lutely, and to all intents and purposes, null and void." It may be conceded, that 
the object of the statute was to prevent lands getting into mortmain. Another 
object was, to give publicity to charitable uses. Mr. Shelf ord, on the Law of 
Mortmain, p. 21, says, " The object of that act was not to prevent alienations 
in mortmain; but, in the first place, to require the conveyances of lands to 
charitable uses to be made by deed enroUed withiu twelve months before the 
grantor's death, and not to prevent devises of real property, or any interest 
therein, for any charitable purposes whatever." As, therefore, there was a don* 
ble object; the second being to ensure publicity, the circumstance that the lands 
are already in mortmain will not prevent the statute from applying. [AUet* 
son, B. — How can you apply the words of the statute, " langoishing and dying 
persons," to corporations?] It has been held, notwithstanding the words 
*^ disherison of heirs," that the statute applies to leaseholds, which wonld not 
be the case if heirs were to be construed strictly as controlling the operation of 
the statute, as the executors, and not the heirs, take the leaseholds. AttcnuU' 
General v. Graves (l). The third section, already cited, is sufficiently large in 
its terms to embrace all kinds of charitable uses, and is not controlled by the 
preamble. [Lord Abinger, C. B. — ^The general rule is, that the preamble may 
extend, but not restrain, a particular section. Parke, B. — A devise to t 
bishop of Durham for charitable uses would be void, because the act avoids 
grants to corporations ; the enacting part of the first section only applies to 
grants by any person or persons, meaning natural persons; and the words of 
the third section cannot extend the enactment further.] 

Secondly, as to the surrender. The mere cancelling, in feust, of a lease, is 
not a surrender of the term thereby granted, within the Statute of Frauds. Boe 
V. Archbishop of York{m), Doe d. Courtailv, Thomas, judgment of Park,J.(»)» 
Hb lordship there says, " The instrument having been once operative as t 
lease, cannot be got rid of, except by operation of law, or by a deed or act in 
writing. It is contended, that the presumption in this case is, that there ms 
a surrender by note in writing. The fact of a lease being found in the posses- 
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intention of the parties to put an end to the term by cancelling the lease." In 

Stome V. Whiting {o), where there was an agreement, between a landlord and „. 

tenant from year to year, that another tenant should be substituted in his place, Richardson. 

who was accordingly substituted; it was held a determination of the former 

tenancy. There, however, an agreement was shewn between the landlord 

and the preceding tenant, which is not the case here. The case of Thomas v. 

Cooke is clearly distinguishable from the present. In that case. A., being 

tenant from year to year, underlet the premises to B., and the original landlord, 

with the assent of A., accepted B. as his tenant; but there was no surrender 

in writing of A.'s interest; this was held to amount to a surrender by act and 

operation of law, because an agreement was shewn between the three parties. 

Here the lease is granted to entirely different parties, and no evidence is 

offered to shew an assent bv the first lessees. 

Lord Abinger, C. B. — It appears to me that this rule must be dischargred. 
I am of opinion that the 9 Geo. 2, c. 36, does not embrace this case. When- 
ever a statute means to include bodies politic and corporate, it always mentions 
them in its provisions. The object of the present act does not seem at all to 
point to corporations, as its intention was to prevent improvident " persons " 
from making wills to the disherison of heirs. The statute, therefore, applies to 
parties capable of devising, and to things which may be the subject-matter of 
a devise. It could not, therefore, apply to the bishop in his corporate capa- 
city, as in that capacity he could not make a will; neither could it apply to his 
corporate propejty, as that would not be the subject of a devise, being already 
in mortmain. And it seems to me, that the third section does not carry it 
further, as it only provides, that conveyances to charitable uses, not made in 
compliance with the statute, shall be void. It was also objected, that there 
was no evidence of a surrender of the lease of 1822. I think, however, from 
the circumstances of this case, that the jury were fairly called upon to presume 
a surrender by act and operation of law, so as to satisfy the Statute of Frauds. 

Paakx, B. — I also think this rule must be discharged. On the first point* 
I am of opinion that the present grant is neither within the letter nor the spirit 
of the 9 Geo. 2, c. 36. The object of that statute was to prevent grants by 
persons languishing or dying, to persons who would hold in perpetuity to the 
disherison of heirs. There is nothing said in the act as to corporations being 
granting parties; and thus far it is not witliin the words of the act; nor is it a 
grant from a private individual, so as to bring it within its spirit. If this had 
been a grant to trustees by a private person upon the same trusts, I think it 
would have been void ; as it appears to me that the great majority of the 
tmsts are of a charitable nature, although possibly a trust for the payment of 
the corporation debts may not be so considered. As to the second point, it 
would be doubtless a good answer to the plaintiff's claim, to shew that the 
legal estate was in another party. This would have the same effect in the 
present case as it would in an ejectment. In my judgment, a subsisting lease 
would have been a conclusive answer. Canceling a lease merely, does not 
pat an end to it ; and the circumstance of the cancellation is not relied upon 

(o) 2 stark. 235. 
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Exchequer, here as conclasive proof of the determination of the lease, bat merely as evi- 

J!^*^^ dence from which a jury may ftiirly presume a surrender by act and operation 

V. of law ; and I think it was admissible for that purpose. Before Thomas v. Cook, 

Richardson, j should have had a diflBculty in saying that this would amount to a surrender ; 

that, however, is a case recognised, by the entire profession, as establishing, 

that the substitution of a new tenant in the place of the subsisting one, with 

the assent of the latter, amounts to a surrender by act and operation of law. 

The only point, therefore, was this — was there evidence from which the jury 

might presume such a surrender.^ and it seems to me there was; not relying 

merely on the cancellation, which is only one link in the chain of evidence, 

but on the user of the bishop's office, coupled with the cancellation. 

Holland, B. — ^As the case has been so fully gone into by my brother Parke, 
I shall say no more on the first point, than to express my concurrence in the 
opinion that this lease is not within the 9 Geo. 9, c. 36. I had great doubts 
as to the surrender on the first impression of the case. The cancellation of 
the lease would not of itself amount to a surrender; and the naked fru;t of 
finding it in the bishop*s office, does not appear to me to add greater weight to 
the presumption. But when I find there is a custom to return the old leases 
into the office for the purpose of cancellation before the new leases are 
granted; and also that the corporation of Stockton are stDl the cestui qtie 
trusts, the only difference being as to the trustees, all my doubts are removed; 
I therefore think a jury were justified in presuming a surrender by act and 
operation of law. 

Rule diacharged. 

Woods v. Read. 

Cowiliw!***'**^ TTHIS was an action of trespass brought by an overseer of one of the pa- 
Act, 6 Wm. 4, rishes within the borough of Stamford, against the high constable within 
doM not cm- ^^® **^^ borough, for levying a distress upon the plaintiff's goods, under the 
power the act 5 & 6 Will. 4, c. 76, s. 92. By the consent of the parties, the foUowing 
borough to ^^^^^ ^^ stated for the opinion of this Court, under a judge's order, in pur- 
make a retro- suance of the statute 3 A 4 Will. 4, c. 42, s. 25. 

After the passing of the Municipal Corporation Act, 5 & 6 Will. 4, c. 76» 
various expenses had been and were necessarily incurred by the borough of 
Stamford, in the county of Lincoln, in carrying into effect the provisions of the 
act; and the borough fund not being sufficient for the payment of such ex- 
penses, at a meeting of the council of the said borough, at which the mayor 
and major part of the councillors were present, the council estimated, as cor- 
rectly as might be, what amount, in addition to the said borough fund, would 
be sufficient and necessary for the payment of the expenses which had been 9o 
incurred in carrying into effect the provisions of the said act, the amount of 
such estimate being 2,316/. 2s, \\d.', and by an order then duly made it 
such meeting, (after reciting the facts above mentioned,) it was ordered by 
the council, that a borough rate, in the nature of a county rate, should be 
made on the said borough, for the purpose of rasing the aforesaid sum, so esti- 
mated, and, for that purpose, that there should be assessed, and the said coun- 
cil did thereby assess, upon every parish, (naming them,) within the boroogb 
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the several and respective sums therein mentioned, amounting together to 
2,237/. 10*. IJrf., the same heing at the rate of 28, 1 ^d. in the pound upon 
the annual value of the property, rateable to the relief of the poor in the said 
parishes; and the said council did thereby further order, according to the act 
55 Geo. 3, c. 51, and the several other acts relating to county rates, and the 
said act of 5 & 6 W. 4, that the churchwardens and overseers of the poor of 
each parish should, out of the money collected or to be collected for the relief of 
the poor of such parish respectively, pay to the high constable of the said bo- 
rough, the respective sums of money so as aforesaid assessed upon such 
parishes respectively, within a certain time in the said order mentioned, next 
after demand thereof made in writing, to be given to the churchwardens and 
overseers, and that the high constable being also the treasurer of the said bo- 
rough should pay over the monies, when received, to the borough fund, to be 
applied pursuant to the provisions of the Municipal Act ; and upon refusal of the 
churchwardens and overseers to pay the sums assessed upon their respective 
parishes, the high constable was thereby empowered to levy the same by dis- 
tress and sale of the goods of the overseers so refusing, having first obtained 
a warrant for that purpose. In pursuance of this order, the defendant, as 
high constable, holding a warrant for collecting the borough rate, issued his 
warrant to the overseers of the poor of the parish of St. Alary, (being a pa- 
rish within the said borough,) requiring them to pay 179/. 2*. 9</., being the 
proportion of the said parish towards the said borough rate. The overseers 
of the said parish refused to pay any part of the said sum to the defendant as 
the high constable. The case then stated that the plaintiff was duly sum- 
moned for the non-payment, and that a warrant of distress was issued by the 
mayor, directed to the defendant, commanding him to distrain for the said sum 
upon the plaintiff's goods, and proceed to a sale, if the money was not paid 
within ^ve days. Under this warrant the defendant took and distrained the 
goods mentioned in the declaration. 

The question for the opinion of the Court, was, whether the council of the 
said borough could, by virtue of the statute 5 & 6 W. 4, c. 76, legally order a 
borough rate, in the nature of a county rate, to be made within their borough, 
for the payment of the expenses which had before then been incurred, in car- 
rying into effect the provisions of the said act. If the Court should be of opi- 
nion in the affirmative, a judgment of nolle prosequi was to be entered immedi- 
ately, or otherwise, as the Court might think fit; but if the Court should be 
of a contrary opinion, then judgment was to be entered against the defendant, 
by confession, with 40^. damages. 
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R, Alexander, for the plaintiff, submitted that the rate was illegal. The 
question depends upon the construction which the Court will put on the 92nd 
section of the Municipal Corporation Act, 5 & 6 W 4, c. 76, which enacts, 
"that in case the borough fund shall not be suflficient for the purposes afore- 
said, the council of the borough is hereby authorized and required from time to 
time to estimate, as correctly as may be, what amount, in addition to such 
fimd, will be sufficient for the payment of the expenses to be incurred in car- 
rying into effect the provisions of this act; and in order t<»TTrisa^the amount 
so estimated, the said council is hereby authorized and required from time to 
time to order a borough rate in the nature of a county rate to be made within 
their borough;'* and for that purpose the council of such borough, shall have 
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within their borough, all the powers which justices of the peace have under 
the 55 Geo. 3, c. 5. The language used by the legislature is altogether pros- 
spective. They are to make an estimate ; clearly in reference to what is to 
accrue. Justices would have no power to make a retrospective rate. In 
Rex V. Justices of Flintshire (a), this is established. So with respect to church- 
rates. Rex V. Chapel-wardens of Haworth {b) ; and gaol-rates, Cortis v. Kent 
Water-Works* Company {c). 



The Court then called upon 

N, Clarke, for the defendant. — It never could have been the intention that 
the act should be merely prospective in its operation. The words, it is 
submitted, mean this, viz., that as, at the time of the passing of the act, and 
in the interval between that time and the election of a council, numerous ex- 
penses must have been incurred, they are authorized, therefore, to make a rate 
for such expenses ** to be incurred " after the passing of the act. It would 
have been impossible for them, in many instances, to calculate beforehand 
what amounts would be required. [Lord Abinger, C. B. — It must be equally 
difficult for county magistrates to calculate a county rate.] The case reUed 
upon by my friend. Rex v. Justices of Flintshire, is not an authority in point. 
That was a rate for the purpose of reimbursing parties for debts already con- 
tracted. [Alderson, B. — It is a general rule, that you cannot charge a man 
for services of which he has not had the benefit. The services of the re- 
corder, (for instance.) during the last year, are of no advantage to an inhabi- 
tant who comes to reside in the present year.] By the 93rd section, it is 
ordered, that accounts of the receipts and disbursements of the borough shall 
be kept, audited, and published. By this means, every inhabitant can have 
knowledge of his liability, and the burdens to which he is liable on coming 
into the borough. By the 36th section it is provided, that, at the first Sec- 
tion of councillors after the passing of the act, the old mayor alone should act; 
and the 92nd section provides, that the expenses incurred at this election are 
to be defrayed out of the borough fund. Here was an expense necessarily 
incurred before the council were in existence ; and, therefore, the rate for de- 
fraying it is necessarily retrospective. There is a distinction between the case 
where the council need not incur an expense before they have money in hand, 
and a case in which, as in that just put, where they must necessarily anticipate 
their funds. The King v. Chapelwardens of Haworth was decided upon this 
ground, as there the churchwardens ought not to have laid out any money 
until they had it actually in hand. The retrospective operation of a rate is 
only objected to where it is for the purpose of " reimbursing." If they have 
no authority to make a rate " retrospective," under the present circumstances, 
this inconvenience will follow, that the rate, in the first instance, must be ex- 
cessive, in order to cover all contingencies. 

Lord Abinger, C. B. — Any real or imaginary inconvenience cannot alter 
our judgment in this case. If inconveniences were to influence our decision, 
then, as what is inconvenient in one borough might not happen to be so in 



(a) 5 B. 5c Aid. 701. 
{0) 12EiU»t, 550. 



(c) 7 B. &C. 314. 
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another, the consequence would be, to introduce one law for Stamford, (for 
example,) and another for Nottingham or any other place. The legislature 
intended this act to be uniform in its operation, and as such we are bound to 
interpret it. If the words were not clearly all prospective, we might have 
been inclined to interfere, in order to remedy the present difficulty. Retro- 
spective rates have long been discountenanced by courts of justice; the general 
rule being, that subsequent inhabitants shall not be made to bear the burden 
of remunerating services from which their predecessors have reaped all the ad- 
vantage. Independently, however, of this rule against the allowance of a 
retrospective rate, the words of the statute are all prospective. These words 
are, "to be incurred from time to time." The council are directed to " esti- 
mate," — a prospective operation; not to " calculate," which would be all that 
would be required in making a retrospective rate. We are called upon to read 
the words " to be incurred." as meaning, *' which have been incurred." This 
we cannot do; and, therefore, I am of opinion that this rate is invalid. 

BoLLAND, B. — I am of the same opinion. In the 92nd section, the legisla- 
ture seems to me to have proceeded on the assumption that each borough had 
already funds in hand to meet the past expenses; and, if they have not, they 
are then directed how to act. When the town-council are elected, they are to 
estimate what will be sufficient to meet the coming expenses. If the clause 
should be otherwise interpreted, then any party will be enabled to remain in 
the borough until the end of the year, and just before the period appointed for 
making the rate; and, by then leaving it, will avoid the necessity of paying 
his proportion of the expense, and make a person coming in his stead pay for 
the entire of the past year. * 

Alderson, B. — I think the act intended the rate to be prospective, and not 
retrospective; and that it never was the object of the legislature to give the 
parties power to contract debts, and then raise the funds for defraying them. 
Where the council is obliged to impose the rate in the first instance, they are 
more likely to be economical; and this may have been in the mind of the legis- 
lature. Besides, what are the expenses ? Salaries to the mayor and all other 
officers whom the council "shall appoint." Unless, therefore, the rate is 
prospective, the existing council may be empowered to impose large burdens, 
and leave to their successors the odium of raising the funds to pay them. In 
my opinion, therefore, the legislature have not authorized the rates to be 
raised prospectively, and in so doing have acted wisely. 

Judgment for the plaintiff (a), 
(o) Vide 7 W. 4 & 1 Vic. c. 81, s. 2, passed in consequence of ibis decision. 



259 



Exchequer^ 




82 



260 



TERM REPORTS in thk EXCHEQUER. 



Exchequer, 



In assampsit 
for waf^es, the 
plaintiff; in his 
particulara, 
claiming I6#. 
per weeK, gave 
credit for 
money paid. 
The aefendant, 
contending 
that the plain- 
tiff' was only 
entitled to 1». 
per week, gave 
the particulars 
in evidence, 
without a plea 
of payment, to 
shew that the 
balance alone 
was claimed by 
the plaintiff. 
The jury hav- 
ing found that 
the plaintiff*** 
wages were 
only at the rate 
of Tt. per week, 
(thereby de- 
stroying the 
balance claim- 
ed,) gave a 
Tcrdict for the 
defendant. 
Held^ that the 
particulars 
were properly 
received in 
evidence as an 
admission of 
payment. 
Jicld^ also, 
that, tlie defen- 
dant having 
omitted to ob- 
ject, at the 
trial, that pay- 
ment, unless 
pleaded, could 
not be given in 
evidence in 
bar, but only 
in reduction of 
damages, the 
verdict ought 
oot to be set 
aside (a). 



Kenyon v. Wakes. 

A SSUMPSIT for wages. Plea — Non-assumpsit. At the trial, before Lord 
Ahinger, C. B., at the Middlesex sittings after last Hilary Term, the 
plaintiff proved that he was in the service of the defendant from April, 1 833, 
until October, 1836, and claimed payment at the rate of ISs. per week. The 
defendant, on the contrary, insisted that the terms of the hiring were 7*. per 
week ; and, if so, that it appeared, from the plaintiff's own particulars, that all 
had been paid. The particulars were as follows: — 

To money paid by the plaintiff for the defendant, and for 
money lent by plaintiff to defendant, at various times from 
May, 1833, to September, 1836 £11 18 8J 

To wages, from April 22 to September 26, 1833, at 15*. 

per week « 16 17 6 

To wages, from October 1, 1833, to October 22, 1836, at 

15*. per week • • 119 5 

148 1 2| 
Payments on account 70 

£78 1 2| 

Two objections were made at the trial ; first, that if the defendant resorted 
to the particulars at all, he ought to have taken the whole together, in which 
case they shewed a balance against him ; and, secondly, that they could not be 
used for the purpose of shewing a payment, there being no plea of payment 
on the record. His lordship, however, admitted the evidence; and the jury 
having found that the plaintiff's wages were only 7*. per week, which re- 
moved the balance of 78/. 1*. 2Jrf., a verdict passed for the defendant. 

Humphrey having obtained a rule for a new trial, 

Thesiger shewed cause. — ^The particulars admit a payment of 70/.; and 
the plaintiff, therefore, substantially proceeds for the balance of 78/. odd. The 
admission is equivalent to a plea of payment. The case of Booth v. Howardi}) 
does not apply to the present. That case merely decided, that the particulars 
were not to be taken as incorporated with the declaration, so as to form a part 
of it. Mr. Justice Patteson, in giving judgment, there says, " The particulars 
are for the benefit of the defendant; and although the defendant might have 
pleaded, as to the 81. Ss. 6d., the general issue, and, as to the residue of the 
demand, payment of the 5/. into court; and would, I think, have taken abetter 
course if she had so pleaded; yet I am not prepared to say that she was bound 
to do so." [Lord Abinger, C. B. — ^The particulars shew that the balance was 
all that was in dispute between the parties.] Precisely so ; and the finding <rf 



(«) Vide New Rule of Court at the end 
of the case. 
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the jury negatived the fact of any sach balance having been due. The verdict, 
therefore, was right. 

Piatt and Humfrey, contra. — It is apprehended that the rule is clearly 
established, that the particulars cannot be incorporated with the declaration. 
The case of Ernest v. Browne {c) decides, that, notwithstanding an admission 
of payment in the particulars, it must be pleaded. [Parke, B. — Suppose there 
is a plea of payment on the record, to which the plaintiff enters a nolle pro» 
sequi; how will he avoid the costs of the nolle prosequi, without an admission 
of payment in the particulars?] By not going for it in his declaration. In 
practice, this is done frequently; the declaration, admitting the payment on 
account, goes only for the balance ; and it may have originated with a view to 
avoid the present difficulty. [Lord Abinger, C. B. — What would non-assump- 
sit apply to in such a case?] The promise to pay the balance. At all events, 
as there is no plea of payment on the record, the defendant can only use the 
particulars in reduction of damages, and not as a bar to the action. 

Lord Abinger, C. B. — I think there is no occasion to settle the point last 
adverted to, as it was not made at the trial. The bill of particulars shews 
that the plaintiff only claimed a balance, and the finding of the jury has de- 
stroyed that balance. 

Pi^RKB, B. — I think the rule ought to be discharged, as the point whether 
the plaintiff was not, at all events, entitled to a verdict, with nominal damages, 
was not taken at the trial. If that point had been raised, we should have 
had to determine whether a payment admitted by the particulars must be 
pleaded ((/). Before Ernest v. Browne, I was of opinion that it need not be 
pleaded. In Coates v. Stevens (e), I am reported to have expressed such an 
opinion. I thought the particulars were given as a guide to the defendant 
what he ought to plead to, and also for the purpose of limiting the plaintiff's 
proof. It is said, that, in Ernest v. Browne, a distinction is taken between 
debt and assumpsit. I cannot understand the distinction ; and I am not yet 
satisfied that my opinion in Coates v. Stevens was wrong. As to the necessity 
of the jury taking all the particulars together, it is every day's practice to 
leave to a jury the credit which shall be attached to the statement of a party 
in his own favour, and they may believe one part, and disbelieve the other. 
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(c) 3 Bing. N. C. 674. 

(i/) Vide Sicolt v. WUUamn, supra, p. 
220, decided afler the present cose. 

(e) 2 C, M., & R., 118. 

If) By a Rule of 7V/iiiVy Term, 1 Vic, 
it is laid down, that, *' lu any case in which 
the plaintiff, (in order to avoid the expense 
of a plea of payment, shall have pivcn 
credit in the particulars of his demand for 
any sum or sums of money therein admitted 
to have been paid to the plaintiff, it shall 
not be necessary for the defendant to plead 



Rule discharged (/ ) . 

the payment of such sum or sums of 
money. 

" But this rule is not to apply to cases 
where the plaintiff, after stating the amount 
of his demand, states that he seeks to 
recover a certain balance, without giving 
credit for any particular sum or sums." 

And that '* Payment shall not, in any 
case, be allowed to be given in evidence in 
reduction of damages or debt; but shall be 
pleaded in bar." 
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^^^'•- Chappell r. Poles and others. 

Where a party A SSUMPSIT for money had and received to the use of the plaintiflF. Pleas, 

paid money lo /i , •' _ ^, «> i • i j -^^ j 

parinh officers non-assumpsit, and a set-off as to 51. 2s, which was admittea. 
^*|^®'"*°*'"*'® At the trial, before Williams, J., at the last spring assizes for the county of 
expenses of his Somerset, it appeared that the action was brought by the plaintiff, who was 
and*the chUd ^^^ father of an illegitimate child, against the defendants, who were the church- 
died during the wardens and overseers of the parish in which the cliild was bom, to recover 
nuedMf office/ *^^ ^^^ °^ ^^^'* P*^^ by him for the maintenance of the child. The child was 
held^ thai an born in jlpril, 1832, during which year the defendants were in office. At the 
ney had and ' ^^^^ ^^^ money was paid by the plaintiff, the defendants gave a receipt stating 

received might jj ^q ij^yg |jgg,^ received " to exonerate him from all and every liability that 
be maintained ^ . 

against those might occur from a certain base child, and sworn to him by Charlotte Benning*' 

to^^w'^tUe "^^ ^^^^ ^*^^ °^ ^^® 2^'^ January, 1833. The defendants went out of office 

money not ex- at Easter, 1833, at which time there was a balance of the parish money in 

child, aUhough their hands, amounting to 116/. 12*., including the 30/. received from the 

they 1^ quit- plaintiff ; and this balance they handed over to their successors. The jury 

handed over found a verdict for the plaintiff for 24/. 1 85. The learned judge having given 

the money to leave to move to enter a nonsuit, 
their succes- 



sors. 



Erie, in Easter term, obtained a rule accordingly. 

Sir W. Follett, and Halcomh, shewed cause. The child having died while 
the defendants were in office, the balance in their hands became money had 
and received to the plaintiff's use. But, at all events, since the new rules, 
the defence, that they have paid over the money to their successors, ought to 
have been specially pleaded. When the rule was moved for, the Court ap- 
peared to think The King v. Martin (a) inconsistent with the other cases. In 
Cole V. Gower{h), it was held that the 6 Geo. 2, c. 31, only authorized parish 
officers to take security from the putative father to indemnify the parish; and, 
therefore, where they had taken a promissory note, absolute, for a sum cer- 
tain, to which there was a plea of a tender of a lesser sum, as the amount of 
the damage actually sustained by the parish, which tender was found for the 
defendant, it was held that the plaintiffs could not recover further upon the 
note. Townson v. Wilson [c) is also in point. In Staniforth v. Staggs, which 
is mentioned in a note to the latter case, the objection was taken, that the 
parties being in pari delicto, the money could not be recovered back ; but Law- 
rence, J., says, ** There is no delictum ; the money was paid upon a supposed 
consideration, which cannot be effected, and therefore may be recovered back, 
as money had and received to the plaintiff's use." Femall v. Home{d) is to 
the same effect. The King v. Martin (e) is relied upon by the other side, but 
there it did not appear that the child was still alive. In Clark v. Johnson (/), 
it was held that the mother of an illegitimate child might recover in an action 
for money had and received, money deposited with the parish officers to meet 

(a) 2 Campb. 268. (d) I Campb. 664. 

(b) 6 East, 1 10. (e) 2 Campb. 268. 

(c) 1 Campb. 306. (/) 3 Bing. 424. 
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any charges to which the parish might be liable in respect of the child. In 
that case, also, the child was still alive. Here, the moment the child died, 
the plaintiff was entitled to recover the money, \_Parke, B. — If this were a 
question on the Statute of Limitations, you would contend that the statute 
would beg^n to run from the time the money was paid, and not from the death 
of the child.] — ^They also cited Gilbert v. Sykes(g], and 77ie Overseers of St, 
Martin v. Warren [h) . 
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Erie, in support of the rule. — This was an illegal contract in its inception. 
Besides, the money is no longer in the hands of the defendant. [Parke, B. — 
If the money was ever received by the defendants to the plaintiff's use, and if 
the fact of their having received it was illegal, they ought to have pleaded that 
they have paid it over.] In Howson v. Hancock (i), it was held, that where 
money deposited upon an illegal wager had been paid over to the winner, by 
the consent of the loser, the latter cannot afterwards maintain an action 
against the former to recover back the deposit. In Hastelow v. Jackson (k), 
the plaintiff had prohibited the stakeholder from papng over the stakes, and 
on that ground it was held, that he was entitled to recover back his own de- 
posit. Here the money was not paid to the defendants for their own benefit, 
but the moment they received it, it was carried by them to the parish accounts, 
and there was no specific fund in their hands. None of the authorities cited 
on the other side bear upon the case, except Townson v. Wilson, and that is 
inconsistent with The Kiny v. Martin. From the latter case, it appears, the 
defendants would have been indictable, if they had not brought into the parish 
accounts the money received. 

Lord Abingkb, C. B. — If we adhere to the principle of the decided cases, 
I think we must consider this point as settled, and that the plaintiff is entitled 
to recover. The King v. Martin is in one respect distinguishable, as, under 
the circumstances of that case, the party was bound to pay over a portion of 
the money. Lord Ellenborough had before decided that such a contract was 
illegal, and that the money might be recovered back ; and I am disposed to 
refer that part of his judgment in The King v. Martin, in which he speaks of 
the officer being liable to an indictment, to such a portion of the money as he 
was bound to pay over. Here the contract with the officers, if really intended 
as an indemnity, was not what the law warranted. But if we were to consider 
the contract lawful, as a mere indemnity to the parish officers, but still not 
exonerating the putative father, the death of the child left the other money in 
their hands, which ought to have been repaid to the father, the object of the 
pajrment by him being exhausted. Even in the narrowest construction of the 
case, he is entitled to recover the money not expended : but the better way is 
to put it upon the broader ground, and then, from the decided cases, it is 
clear the money was paid upon an unlawful consideration. 

Parke, B. — I am of the same opinion. Mr. Erie admits that it is now too 
late to consider that an action for money had and received will not, in some 
caseSf lie. The case of Clark v. Johnson decided, not only that the security is 



if!) 16 East. 157. 
(A) I B. & A. 4^1. 



(i) 8 T. R. 675. 
{k) 8 B. & C. 221 
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Ejxhequer, void, but that the money paid to the parish officers upon a contract to indem- 
Chappf^ll ^^^y* ^^ illegal, and may be recovered back, the parties not being considered as 
V. standing in pari delicto, for in that case it could not be recovered back. Mr. 

Justice Lawrence first decided that the putative father was not in the same 
condition ; that is, in case of a contract where money is paid to the parish offi- 
cers, and there is an engagement with them to indemnify the putative father, 
the money may be recovered back. The Statute of Limitations would begin 
to run from the time the money was paid to the parish officers ; for, from that 
period, the plaintiff would have a right of action against them. The Court of 
Common Pleas has gone the length of saying, that the parish has no right to 
take any indemnity, except that which is in accordance with the statute. But, 
assuming this to be a legal contract, and that the money was deposited in the 
hands of the defendants, as an indemnity to them, even in that point of view 
the plaintiff would be entitled to recover, and at the death of the child an 
action for money had and received might be maintained. There could not be 
that implicit understanding relied upon by Mr Erie, that the money should be 
paid over to their successors ; because, the only ground upon which it could 
be presumed, would be, that the child continued chargeable to the parish ; but, 
if the child dies, during the continuance in office of those who received the 
money, there could be no implied direction to pay it over. Then there is the 
express authority of Lord Ellenborough in Toionson v. Wilson^ upon the prin- 
cipal point. But the real view of the case is, that the contract was, from the 
very beginning, illegal and void, and that the money was received to the 
plaintiff's use ; and, therefore, the present action is properly brought. 

BoLLAND, B., and Gurnet, B., concurred. 

Rule discharged. 



TiMMis and another. Executrix and Executor of Richard 

TiMMis, deceased, v. Plait. 

Non-aMumpsit '^PHE declaration stated that the defendant, on the \\Xh March, 1815, in 

to an action Iby ^^^ life-time of Richard Timmis, made his promissory note, in writing" 

*" **5^iV'°*'' and thereby promised to pay him 100/. ; that the said sum being due and 

note, where unpaid, the defendant afterwards, and after the death of the said Richard Tim- 

Uid'to^'ihe'ex' *"'** ^° ^*^' ^^ *^^ ^^^^ April, 1831, promised the plaintifis, as executrix 
ecutor. and executor as aforesaid, to pay them the amount of the said note. Plea, as 

to the said supposed promise alleged to have been made to the said plaintifis, 
that defendant did not promise, modo et forma. Demurrer, assigning for 
cause, that the plea of non-assumpsit is inadmissible in an action on a pro- 
missory note. 

R, V, Richards, in support of the demurrer. — By the rule of H. T. 4 W. 4, 
(Assumpsit, E.) the plea of non-assumpsit is inadmissible in all actions on 
bills of exchange and promissory notes. [Parke, B. — ^Thc defendant means 
to deny the promise to pay the executor. How is he to raise the question 
whether you mean to take the case out of the Statute of Limitations ? The 
effect of this plea is to admit there was such a note, but to deny the promise 
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to the executor.] The promise to the executor is raised by inference of law : 
this is, in fact, an action upon the note ; and the plea of non-assumpsit is in- 
admissible. [Parke, B. — It is not an action on the note, in the sense of that 
rule : it is an action on the subsequent promise.] If there is proof of a note 
in favour of the testator, the law implies a promise to pay the executors. 
[^Parke, B. — In this case the action is brought on an express promise to the 
executors. Alders jn, B. — The action is not brought on the promise contained 
in the note, and that is the meaning of the rule. The defendant, in fact, ad- 
mits that the testator made the note, but denies that he promised to pay the 
executor.] Suppose the case of a note barred by the Statute of Limitations, 
and a subsequent promise to take it out of the statute, could the defendant 
plead non-assumpsit ? [Parke, B. — ^There nothing would appear upon the 
record, to shew that the plaintiff was bound to prove any thing more than the 
promise contained in the note itself.] Then suppose the plaintiff stated, in his 
declaration, that the debt was barred, and alleged a subsequent promise to 
pay ? [Parke, B. — I am not sure, in such a case, that non-assumpsit might 
not be a good plea.] 

Leave to amend on payment of costs. 

Wightman appeared for the defendants. 
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Cai'el V. Stainks. 



JTiA VI SON moved for a rule to shew cause why the Master should not 
review his taxation, and allow the plaintiff or his attorney the costs of 
letters written to the defendant, and the postages of letters received from him 
before the commencement of the action. The cause had proceeded as far as 
the declaration, when an order was made, by consent, that all proceedings be 
stayed upon payment of debt and costs, to be taxed by the master. The de • 
fendant had most earnestly requested that time should be given, and every ac- 
commodation and indulgence were shewn by the plaintiff's attorney. In the 
course of the correspondence, the plaintiff's attorney had written fifteen letters 
to the defendant, and had paid the postage of thirteen letters received from 
the defendant. 



An attorney Is 
not entitletl, on 
tAXRiion, to the 
costs of more 
than one letter 
before action 
brought. 



Lord Abingbr, C. B. — ^The usual practice has been to allow for one letter 
only before action brought, and if it were departed from, it might lead to great 
inconvenience. 

Parke, B. — It is much better to abide by the general rule. If this appli- 
cation were aUowed, the next attempt would be to introduce a letter every day. 



Rule refused. 
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EAHJiequn , 



Where the 
plaintiff de- 
dared against 
a prisoner in 
Hilary Term, 
and the caii^e 
was tried in the 
following vaca. 
tion, held. 
that, by Rule 
H. T. W. 4, 
B. 85, the plain- 
tift* should have 
charged the de- 
fendant in exe- 
cution in E<U' 
Ur Term. 



FOULKES V. BUROKSS. 

'^'PHE plaintiff declared against the defendant, a prisoner, in Hilary Term last. 
The cause was tried at the assizes, on the 31st March, when the plaintiff 
obtained a verdict, and signed final judgment in Easier Term following, but 
did not charge the defendant in execution. 

R. V. Richards moved for a rule to shew cause why the defendant should 
not be discharged out of custody, on the ground that he was supersedable. 
The 85th section of the Rule II. T. 2 W. 4, provides " that the plaintiff shaU 
proceed to trial on final judgment against a prisoner, within three terms, in- 
clusive, after declaration, and shall cause the defendant to be charged in exe- 
cution within two terms inclusive after such trial or judgment, of which the 
term in or after which the trial was had shall be reckoned one." 



Barstow shewed cause. — It must be admitted that the latter part of the 
rule, if strictly construed, would warrant the application, but, if taken in con- 
nection with the former part, they would in all cases have three terms in which 
to proceed to final judgment. He is also entitled to three terms before he 
proceeds to trial; but in that case the term in or after which the trial was 
had, must be reckoned as one for the purpose of charging the defendant in 
execution. 

GuRNBY, B., referred to the case of Borer v. Baker {a), in which it was held, 
that if the trial takes place in vacation, and the defendant surrenders after it 
and before the following term, he ought to be charged in execution in that 
term. 

Alderson, B. — Unless the words of the latter part of the rule have no 
meaning, the plaintiff should have charged the defendant in execution some 
time in Easter Term. 

Rule absolute. 

(«) 1 A. & E. 860. 2 Dow. P. C. 608. 



Warne v. Beresford. 



To debt for J^EBT for goods sold and delivered. The defendant pleaded the Westmin- 

^yt^t^^^ ®*^^ ^°^^ ^^ Requests' Act. (23 Geo. 2, c. xxvii.) averring that, at the 

defendant time of the commencement of the action, he was not indebted to the plaintiff 

Westminster ^^ ^^7 ^^^ ^^ money amounting to forty shillings. The plaintiff replied that 

Court of Re- ^he defendant was indebted in a larger sum than forty shillings, upon which 

Ueo. 2, c xxvif.) averring that he was not indebted to the plaintiff in the sum of 40«. Re- 
plication, that defendant was indebted in a larger sum than 40«. ; upon which issue was joined, 
and a verdict found for the defendant. After plea, the 23 Geo. 2. was repealed by the 6 & 7 
W. 4, e. cxxxvii. Held^ that the plaintiff was entitled to judgment, non obstante veredicto. 
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issae was joined and a verdict found for the defendant. After plea pleaded, 
and before trial, the 23 Geo. 2, c. xxvii. was repealed by the 6 & 7 W. 4, 
c. xxxvii., and the sum of five pounds was substituted for the former sum of 
forty shillings, no provision being made respecting actions then pending. A 
rule having been obtained, by JVightman, to enter up judgment for the plaintiff, 
non obstante veredicto. 



Exchequer 



Warne 

V. 

Bebesford. 



Payne shewed cause. — ^The plea tendered a material issue at the time it was 
pleaded, and cannot be rendered bad by a subsequent repeal of the statute 
upon which it was framed. There is no distinction between the case of a 
repealed statute, which is intended to Vifford s. protection to a party, and of one 
which operates in the nature of a penalty. In Charrington v. Meatheringham {a), 
a statute which gave treble costs on nonsuit to parties sued for any thing done 
in pursuance of that act, was repealed by a statute which gave, in such case, 
costs only as between attorney and client. The nonsuit took place before the 
repealing statute came into operation, but judgment was not signed until after ; 
and there it was held that the Court had no power to award treble costs. Lord 
Abinger, C. B., observing, " that the costs were in the nature of a penalty, and 
although it might be true that a party retained his right to the protection af- 
forded him by the repealed statute, it did not follow the same principle ex- 
tended to a penalty." It is for the same reason that a party is not allowed to 
enter a suggestion upon a statute which has been repealed. Here the defen- 
dant seeks the protection of the act. 

Aldbrson, B. — ^The issue raised upon the record iz as to the amount only; 
it is in the nature of a suggestion, and brings the case within those already 
decided. But, I apprehend, the real question is, upon the facts found on this 
record, what must be the judgment of the Court, according to the law now in 
existence. The rule must be absolute. 



Boll AND, B., and Gurnbt, B., concurred. 



(a) 2 M. & W. 228. 5 Dow. P. C. 664. 



Bule absolute. 



Smith v. Brown, 



/^ASE. The declaration alleged, that the defendant was a carrier from Bir- 
mingham to Bristol, and that the plaintiff had delivered certain casks to 
the defendant, at Birmingham, to be by them carried and conveyed, from Bir- 
mingham aforesaid to Bristol aforesaid, and there delivered to the plaintiff, for 
a certain lure and reward therefore payable by the plaintiff to the defendant in 
that behalf. It then alleged, as a breach, that although the time for the deli- 
very of the said casks had long since elapsed, yet the defendant so carelessly 
behaved and conducted himself in that behalf, that by and through his care- 
lessness, negligence, and improper conduct, the said casks were not delivered 
to the plaintiff, at Bristol or elsewhere. Pleas — first, not guilty ; secondly, 
that although true it is, that the said casks were deUvered to the defendant, 
being such carrier, to be by him conveyed from Birmingliam to Bristol, yet the 



Where an ac- 
tion of tort was 
tried, bjr coo- 
sent, before the 
under-iheriff, 
and a verdict 
found for the 
plaintiff on one 
lune, and for 
the defendant 
on another; 
held^ that no 
judgment oonld 
be given, ai the 
trial was alto- 
gether a nol* 
lity. 
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same were not delivered to the defendant to be by him delivered to the plaintiff 
at Bristol, modo et forma. The cause was tried, by consent, before the under- 
sheriff of Bristol, on the 1 7th April last, when the jury found a verdict for the 
plaintiff, on the first issue, with 1 2/. 7* 5rf. damages ; and for the defendant 
on the second issue. The under-sheriff delivered the postea to the plaintiff, 
who signed judgment for the damages. 

Addison obtained a rule to shew cause why the judgment should not be set 
aside for irregularity, with costs, and why the master should not deliver up 
the postea to the defendant, on the ground that he had obtained a verdict on 
the second plea, which went to the whole cause of action. 

Ball shewed cause, and objected that the Court had no power to order the 
postea to be delivered to the defendant. The 3 & 4 W. 4, c. 42, (the Writ of 
Trial Act,) did not apply to cases of tort, but only to debts and pecuniary de- 
mands; consequently the sheriff had no jurisdiction to try the cause. Watson 
V. Abbott {a), 

Addison, in support of the rule. — Upon the whole record, the defendant is 
entitled to the postea. Vivian v. Blake (b). Then as to the objection that the 
sheriff had no authority to try the cause, it is now too late to take advantage 
of it, as the cause was tried on the 17 th of April last. 

Lord Abinger, C. B. — As the record now stands, the defendant might have 
a writ of error. In point of fact, neither party is entitled to sign judgment; 
it is an informal record, and no judgment can be given. The sheriff had no 
power to try this particular case ; the act of parliament does not extend to it. 
The judgment is a perfect nullity; but I see no reason for encouraging a writ 
of error, by delivering the postea to the defendant. The nde must be abso- 
lute for setting aside the judgment, and discharged as to the other part. 

Alderson, B. — It is quite clear the judgment ought to be set aside. Both 
parties have been guilty of an illegal act, in taking the case before a tribunal 
which was incompetent to try it. 

Rule accordingly. 



(a) 2 Dow. P. C. 215. 2 C. & M. 150. 



(6) 11 East, 263. 



Dawes v. Anstruther. 



In an action A SSUMPSIT on two bills of exchange for 250/. each, dated 1st June, 1830, 

a!nlntt'ii€^p- drawn by one W. Gordon upon, and accepted by, the defendant, payable, 

tor of two bills six months after date, to the drawer or his order, and by him indorsed to the 

SML^eHeh^ the pl^i^tiff. The capias upon which the defendant was arrested was indorsed 

declaration for bail for 240/. and upwards; it had also the following indorsement: — "The 
contained two 

counts on tlie bills only. The plaintiff arrested the defendant for 240/., and on the capias 
was an indonienaent that the plaintiff claimed 260/. C«. 4d, for debt. The particulars state 
the action to be brousht to recover 500/. due upon the bills set forth in tlie declaration. —. 
Heldy that the defendant was entitled to further and better particulars of the plaintiff's de- 
mand, AldertOHf B., dhienticnte. 
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plaintiff claims 260/. 6«. 4c?., with interest thereon from the 30th December, 
1830, to the day of payment, for debt; and 3/. 10*. for costs; and if the 
amomit thereof is paid to the plaintiff or his attorney within four days from 
the service hereof, further proceedings will be stayed." 260/. was paid into 
court in lieu of bail. The declaration contained two counts, one upon each 
bill; and the particulars of demand were as follows: — " This action is brought to 
recover the sum of 500/., due from the defendant to the plaintiff on the several 
biUs of exchange set forth in the first and last counts of the declaration, and 
also interest thereon from the 4th December, 1 830, to the day of payment." 
A summons was afterwards taken out before Gurney, B., for further and 
better account, in writing, of the particulars of the plaintiff's demand, with 
dates; and the learned judge made an order accordingly. 

Ogle having obtained a rule nisi to rescind this order, upon an affidavit of 
Gordon, the drawer, which stated, that the bills were accepted by the defen- 
dant for a good and valuable consideration ; and that, before the bills became 
due, he duly indorsed them to the plaintiff as a collateral security for goods 
sold and delivered by the plaintiff to him, and upon an express agreement that 
the plaintiff should account to him for all money recovered upon the bills be- 
yond what should appear to be due from him to the plaintiff; that money, 
equal to the amount of the said two bills, with interest thereon, is still due and 
owing from the defendant to the drawer. 

Thesiger shewed cause. — Under the circumstances of this case, the learned 
judge has properly exercised his discretion in ordering further and better par- 
ticulars. [Lord Abinger, C. B. — Tlie general rule is, that particulars are not 
necessary in actions upon bills of exchange.] In Brooks v. Farlar{a), it ap- 
peared, from the defendant's affidavit, that he was acquainted with the whole 
of the plaintiff's case; and Tindal, C. J., there says, ** On a single count for a 
bill of exchange, the defendant is not entitled to any particulars, unless he 
makes out a strong case of exception. No such case is made out on these 
affidavits, from which it appears, that, within a few shillings, the parties are 
acquainted with each other's case." But here the defendant has not the least 
notion what the plaintiff is going for. [Alderson, B. — You want a bill of dis- 
covery, and had better go into a court of equity for that. It is not common 
to require any thing more than the amount.] The plaintiff arrests the defen- 
dant for 240/., and claims, on the writ, 260/.; and, by his particular, states 
that he seeks to recover 500/. ; so that it is impossible to know for what he is 
going. 

Ogle, in support of the rule. — The particulars state every thing the defen- 
dant can require. There are two counts in the declaration, one on each bill, 
and in which the dates of the bills already appear. Though the indorsement 
on the writ is for 240/. only, the plaintiff has a right to claim, at the trial, the 
full amount of the two bills. 
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Lord Abinger, C. B. — Suppose this had been an action by Gordon himself, 
and the defendant had made an application for further particulars, upon an 
affidavit, stating that the bDls were given to Gordon under an agreement that 

(a) 3Binp. N. C. 291. 
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Exchequer, he should pay some debt of the defendants; if Gordon does not deny that, the 
^J^Jj^g bills become a mere security for money paid; and although, in point of law, in 
V. an action on the bills, he might sue for the whole amount, yet, in truth, he has 

Anstruther. j^q right, except to the amount he has paid; and the defendant has a right to 
know what amount he really claims. Ex concessis, these bills were given, not 
for a debt, but as a security for money advanced, I should think this is a case 
in which particulars ought to be given, it appearing, from the plaintiff's affida- 
vit, that he is only entitled to 240/. I am not aware that we may not do jus- 
tice in this court in a summary way, instead of compelling a party to file a bill 
of discovery. 

Alderson, B. — A bill of particulars is simply this: where the declaration 
is so general that you cannot, upon the face of it, ascertain what the plaintiff 
goes for, then the defendant has a right to call upon the plaintiff for a state- 
ment of his demand; but I have always understood, so long as I have been 
acquainted with the law, that where there is a special count, the defendant 
cannot require particulars, inasmuch as the particular is the declaration itself. 
I find it laid down in all the books of practice, that it is a universal rule that 
particulars of the plaintiff's demand are never required in actions on bills of 
exchange or promissory notes. This may be a case in which the plaintiff may 
not be ultimately entitled to recover the amount for which he is suing; but 
that is no reason why he should be obliged to state, in his particular, that he 
only goes for 240/. It may be an unconscientious thing to demand this 500/.; 
but can any person doubt, if he sees a count upon one bill of exchange for 
250/., and a count upon another bill of exchange for 250/., and a particular 
that the plaintiff goes for the amount of the bills in these counts — could any 
person doubt the distinctness of the demand? Whether conscientious or not, 
is another question. 

BoLLAND, B. — So far I agree with my brother Alderson, that, in actions on 
bills or exchange, there must be some clear and specific ground for asking for 
better particulars; and I am not aware, except in one instance, that I ever made 
such an order. But, in the present case, if the application had been made to 
me, I should have called upon the plaintiff to square his demand by what he 
originally indorsed upon the writ, viz., 240/. and upwards. If the holder of 
these bills had a claim for 500/., it is extraordinary that he should moderate 
his claim to 240/. The presumption is, that the indorsee would claim the 
whole amount which he could prove at the trial. The ground upon which I 
agree with the lord chief baron is this, that the plaintiff has confined himself 
to a claim of 240/. by arresting for that amount only ; if he had not done so, 
he would have been left to a court of equity and a bill of discovery. It ap- 
pears, from the plaintiff's affidavit, that Gordon put the bills into his hands as 
a security ; and I think, therefore, that the plaintiff is bound to go further, and 
shew for what amount he is suing. 

Gurnet, B. — I never in any other case made an order for better particu- 
lars in an action on a bill of exchange; but, under the circumstances, I 
thought it was not unreasonable to call upon the plaintiff to state more. 

Rule discharged. 
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Johnson and others v. Dodgson. ExcUeq^r. 

A SSUMPSITfor goods sold and delivered, and on an account stated. Plea — The pUinuffs* 

Non-assumpsit. At the trial, before Lord Abinger, C. B.. at the London J^^j^ ihfdefen- 

sittings after Hilary Term, it appeared that the action was brought to recover ***"^ ^^ '•'«. 

the price of thirty- one pockets of Sussex hops, sold by the plaintiffs to the de- hops, when the 

fendants who was a hop-merchant at Leeds, l^'j"^'"* . 

'^ made an entry 

On the 19th October, one Morse, the plaintiffs' traveller, called on the defen- in a book of 
dant at Leeds with some samples of hops, and agreed with him for the sale of mencinff *^SoicI 
the hops in question. He then signed the following entry, written by the JohnDod^n^ 

defendant in a book of his own, and which he kept in his possession. entry waa 

»igned by the 
■r , ,« . ^ > .««.« plaintiffa' 

" Leeds, 19M October, 1836. agent at the 

" Sold John Dodgson, defendant'! re 

27 pockets Playsted, 1836, Sussex, at lOSs, a suffidcnt 

The bulk to answer the sample. STrid "g T 

4 pockets Selmes, Bekley's, at 95*. aatlsrjr^ the Sta. 

Samples and invoice to be sent per Rockingham Coach. 
Favment in banker's at two months. 

" Signed for Johnson, Johnson, and Co. 

" D. Morse:' 

Morse afterwards made a similar entry in a book of his own. On the same 
evening the defendant wrote the plaintifffs the following letter: — 

" Ijeeds, Wednesday evening, \9th October, 1836. 
•* Gentlemen, 

•' Please to deliver the twenty- seven pockets, Playsted, and the four 
pockets, Selmes, 1836, Sussex, to Mr. Robert Pearson or bearer, to be carted 
to Stanton's wharf: twenty pockets of Playsted to be forwarded per first ship, 
and the remaining eleven pockets per the second ship, and you will oblige. 
Gentlemen, " Your most obedient, 

" John Dodgson," 

Bulk samples were sent pursuant to the contract, but were returned by the 
defendant as not answering the samples by which he bought from Morse, 
There was conflicting evidence as to whether or no inferior samples had not 
been substituted, and the jury found that question in favour of the plaintiff. 
On the part of the defendant it was objected, that there was no sufficient me- 
morandum in writing to satisfy the Statute of Frauds, the entry in the defen- 
dant's book not being signed by him, and his subsequent letter not expressly 
referring to that entry. The learned judge having reserved leave to move to 
enter a nonsuit, 

CressuK'll, in Easter Term, obtained a rule accordingly; against which, 

Thesiger, (with whom were Erie and Evans,) now shewed cause. — ^The entry 
in the defendant's book having been made by himself, and signed by the plain- 
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tiffs* agent, is sufficient to satisfy the requisites of the statute. In Saunderson 
V. Jackson (a), a bill of parcels, in which the vendor's name was printed, deli- 
vered to the vendee at the time of an order given for the future delivery of 
goods, was considered a sufficient memorandum of a contract within the sta- 
tute. So in Schneider v. Norris(b), a bill of parcels, in which the name of 
the vendor was printed, and that of the vendee written by the vendor, was 
held sufficient. But at all events the subsequent letter may be referred to the 
memorandum, and then there can be no doubt that, taken together, they 
would constitute a sufficient note of the contract. In jIUen v. Bennett (c) it 
was held, that an order for goods written and signed by the seller in the book 
of the buyer, but not naming the buyer, might be connected with a letter from 
the seller to his agent mentioning the name of the buyer, and with a letter 
from the buyer to the seller claiming the performance of the order, so as to 
make a complete contract within the statute. In Jackson v. Lowe(d) the 
purchaser of flour gave a notice in writing to the seller, who had delivered 
part of it, that it was of a bad quality and unsaleable, and required him to 
take it away, and in which notice the quantity, quality, and price, and time of 
delivery were stated : the attorney for the vendor answered the notice, stating 
that the latter had performed his contract so far as it had gone, and was ready 
to complete the remainder, and these two documents were considered a suffi- 
cient memorandum in writing of the contract. [Parke, B. — ^There the seller's 
letter distinctly refers to the buyer's.] But there is a further question as to 
whether there has not been an acceptance of the goods by the defendant. 
The jury have found that the bulk answered the sam])les, therefore the delivery 
of the bulk samples to the carrier, would be a complete delivery of the hops. 
[^Parke, B. — ^The defendant expressly says that he will not accept. The deli- 
very to the carrier may be a delivery to the defendant, but an acceptance by 
the carrier is not an acceptance by him ITie old cases in which it was said 
that a receipt by a carrier was an acceptance to satisfy the statute, were over- 
ruled by Howe v. Palmer {e) and Hanson v. Armitage(f). Lord Abinger, 
C. B. — If, to take the strongest case, the purchaser nkd sent his servant for 
the goods, and when they arrived, he sent them back as not answering the 
samples, he could not be said to accept them.] 

Lastly, this is an objection which ought to have been pleaded. The 17th 
section of the Statute of Frauds makes void all contracts for the sale of goods, 
for 10/. or upwards, unless there be some note or memorandum of the con- 
tract in writing. The rule of court expressly directs that all matters which 
shew the transaction to be void or voidable in law, shall be specially pleaded. 
In the case of Barnett v. Glossop(g)t a similar question was decided. {_Parke, 
B. — In an action for an estate bargained and sold, might not the defendant, 
under the general issue, shew that there had been no conveyance? Lord 
Abinger, C. B. — When, by law, you cannot make a particular contract, except 
in writing, to deny the writing is to deny the contract.] 



Cresswell and Wightman, in support of the rule. — ^The entry in the defen- 
dant's book was not of itself a sufficient memorandum of the contract. In all 



(a) 2 B& B.238; 3 Esp. 180. 

{b) 2 M. & S. 2b6. 

(c) 3 Tftunt. IfiU. 

{d) 7 Moore, 21 'J; 1 Bing. 9. 



(e) 3 B. & A. 321. 
(/) 6 B. & A. 559. 
(g) 1 Biuif. N. C. 633; 1 Scott, 6il 
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the cases in which the party has been held to be charged by any such entrj', 
he has introduced his own signature as binding himself. Thus, if he write — • 
"I, A. B., agree, &c, that — " that might be sufficient to bind him. The 
authorities cited on the other side, are cases of documents which the party 
charged had delivered over to the other party. Here the memorandum is 
signed by the plaintiff's agent, for their protection, and not by the defendant 
as a party to be charged. There is nothing on the face of the document to 
.shew that the defendant has bought, but it only appears that Morse, on be- 
half of his employers, has sold. If the defendant had simply made a memo- 
randum in his own book that on such a day the plaintiff sold, could that be 
considered sufficient. [Parke, B. — Yes, if he meant it to be a memorandum 
of the contract, but not so, if he merely meant it to be a memorandum to be 
kept by himself.] This case resembles the taking of a sold note, without the 
exchange of a counter-bought note. 

Secondly, the defendant's letter does not refer to this particular contract. 
AUen V. Bennett decided that an order could not be assumed to be the pur- 
chaser's order, though it was entered in his book. If the letter had said 
"the hops for which I bargained with your traveller to-day," there would 
Dave been a distinct reference to the particular contract, but as it is, the letter 
has no reference to any price, or tiniki for delivery, or period of payment. To 
shew that there was only one such contract it would be necessary to introduce 
parol evidence. [Lord Ahinger, C. B. — The statute does not altogether exclude 
parol evidence, but only req'iires a note in writing of the contract, in order to 
prevent fraud or mistake as to its terms.] Suppose the letter was merely in 
these terms, '* please to deliver the hops to A. B.," parol evidence, if ailmis- 
sible here, might be received in that case also. It would be impossible to 
draw any line as to what might or might not be supplied by parol evidence. 
Unless the subsequent document refers in specific terms to the former one, it 
cannot be part of it, so as to constitute a sufficient note in writing to satisfy 
the statute. a 

Lord Abingkr, C. B. — It appears to me that this is a very clear case. If it 
haa ie:ted solely on the question as to whether or no the letter sufficiently re- 
ferred to the memorandum, there might, perhaps, have been some doubt, though 
I myself bhould have thought that reference to the only contract proved in the 
case, would hrtve been sufficient. But on the other point it seems to me one 
of the stroL^est cases that have occurred. The Statute of Frauds requires, 
that there shouiu i>e a note or memorandum of the contract in writing, signed 
by the party to be charged, and the cases have decided that it is immaterial on 
what part of the im rument the signature is ; whether it is in the beginning or 
middle it is as binding as if at the foot of it, it being a question for the jury 
whether the party not lia .^ng signed it at the foot meant to be bound, or whether 
he had left it so unsigned, because he had refused to complete the contract. 
But when it is ascertained that he meant to be bound by it, the statute is sa- 
tisfied, tiiere being a note in writing, shewing the terms of the contract, and 
recognized by him. In the present case I think the requisites of the statute 
are fully complied with. There is a memorandum in writing containing all 
the terms of the contract, it is in the defendant's own hand- writing contain- 
ing hiis name, and it is signed by the plaintiffs through their agent. 
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Ermmf now mored to rednce die Ter&t to 220f. by dedocting the amount 
of interest so allowed, and contcDded that the only case in which juries were 
empowered to gire interest mider the 3 & 4 Wm. 4, c 42, a. 28, is where a 
partT makes a demand in writing and gires notice that he will insist upon in- 
terest; and that although aerefal letters of the plaintiff were produced in 
eridence, tbere was nothing in any of them containing such a notice ; that, as 
the statute was therefore out of the case, the question would be, whether 
plaintiff was entitled iodependciiUy thereof. He relied upon Foster v. 
ir<9foa(a). 



(«) 6BiD|f. 709. 
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Lord Abinger, C. B. — ^The statute has nothing to do with the present Exchequer 
case; interest would be claimable independent of it. 

Park¥, B. — ^The case oi Marshall v. Poole (b) shews that where payment 
is to be made by the bill, interest becomes part of the price. 

Rule refused. 

{b) 13 East, 98. 

Vide also Becker v. Jones, 2 Campb. 428, n.; Porter and others v. Pals- 
grave, ibid. 472; Bayer and another v. Warburton, ibid. 480. 



Lke and otliers, on behalf of themselves and the rest of the 4.^*98,thr' 
Proprietors of the Lake Loch Railroad, r. Sir W. M. "'^t'Sl^Zf 
MiLNER, Bart., and others. Trustees for the Undertakers ^^^^^^ 
of the Aire and Calder Navigation. malTfclLi 

from one part 
of the rif er 
y PON a motion by the defendants, in Trinity Term, 1834, in this court, to Cald€r, tocom- 

dissolve an injunction awarded and issued against the defendants and the i^e nter nt 

rest of the undertakers of the navigation of the rivers Aire and Calder, in the another point. 

West Riding of the county of York, by an order made in this cause bearing construct a 

date the 8th February, 1833, whereby the defendants and the rest of the said '"^road from 

J , - . , ^ ^ . . iuch cut to the 

undertakers, their deputies, agents, servants, and workmen, were restramed highway be. 

from entering upon or taking possession of the piece or parcel of land in the J]J5*l^a^« 

said order mentioned, until the defendants should answer the plaintiff's and for tucti 

bill, and this Court make other order to the contrary. Lord Lyndhurst, Jntw^n* 

C. B., after hearing the parties by their counsel, continued the injunction, J*njl»j, making 

in order that the opinion of the Court might be taken upon the following therein men- 
case: — tioned;pro- 
-, . . Tided, that in 
Jiefore the year 1803, a number of persons having formed themselves mto case of any dit- 

a private company or partnership, by the name of the Lake Loch Railroad J"^*be1i?een 
Company, now represented in interest by the plaintiffs and several other the undertaken 
persons, made and completed, at their own expense, and principally on land huereiited^n ** 
belonging to the company, a railroad, known by the name of the Lake Loch thelandi, a 
Railroad, extending from certain staiths upon the river Calder, in the West iummoned who 

Riding of the countv of York, for about three miles in length, towards certain 'houW amoa 
«... ' , ^ , ,. ■'*** ascertain 

coUienes situate at the western extremity of the line. the sum or 

sums of money 
to be paid for xht purchane of such lands, and also what other separate and distinct sum or sums 
of^money nhould be paid by way of recmpence either for ihe damages which should or might 
belore that time have been suntjuned as aforesnid, or for tht fnture,, temporary^ or perjtetual 
cotilinuafice of recurriug damagei^ which ohould have been occasioned as aforesaid, and the 
cause or occasion of which should have been only in part obviated, repaired, or remedied by 
them. It was also provided, that the undertalcers should agrt-e for, or cause to be valued and 
paid for, the lands which they were empowered to purchase, within five years after the passing 
of the act, and that they should not deviate above 100 yards from the parliamentary line, and 
that ihey should complete all their works within fifteen y<»<'B' 

A dispute having arixen as to the value of a piece of land, a jury was summoned, and 
assessed the value and future damages as follows ;~Vslue of the land, 6/.; present damage 0; 
fuiure damages, 2800/. 

Held, first, that the a«sessment of future damage was void. 

Secondly, that unles* the undertakers had finally abandoned their intention of making the 
cut in the parliamenurv line, they had a right at any time within the fifteen years to take 
possesMon of the land in quesiion, on payment or lender of 6/. and that they had a right 
to go on simultaneously with the making both of the cut and the railroad. 

T 2 
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Lii« P***^ 'an«Kd ly the line dier»oa at 3 147. is sac^; facpstr m jsui bdvESTiL^ *o 

uxe cnmiiwiy and the ^ome lian ihew^ liaa the *^3rjiiDf caxa, cbb^Sv vsts, 
anif -^ther wirk.*, ami the ^emsrd liao ier-rna&r 't nwiKu w^f suf t gfa i c d to. 
F^'*T HucK. X 'vn«» made, the Lake Lad. RjoLrmii 'iu» xen cmiflCaurf r aaed for 
rfie cirratri nt 'miia ly iwners an-I ot xu^m t ;f laiUflrB. connected t iigiewith 
hj xeanA -it ither nilrcada. anr^ has tLicrMv Tieuxed Qa the compBiT an 
annual pniic Snm the tails ar das* paid iir soch carra^v. amoimtin;?. upon 
an av^nsi* durin? the last three Te:ir:&. ta TOfML ler «rmm« after liednct- 
OLZ^ aH €Tpenfle9 

Btr «ev»ral acts ct parixament. and jWrtxaioriy bv^ "he 10 & 11 WilL 3, 
c IX Ae 14 Geo- .?. c. 5f5, the I Geo. 4, c. ». an. Geo. 4, c. 98. Ac 
ondertaken o^ die nren Aire and CaUer, in dse aid V -:* Rkfins'. hftTe ben 
anthcrized, anKOOiSst other fhing^. to make the taid rrvei::^ Borintile* and to 
make certain cuts, canals, and odier works, .^'f to Luiptq^e the said nariga- 
tion, onder the sereral pover». pr:7:9oe9^ and : - -.ctuius oi the said serenl 
acts mentioned. 

Bt the laifft o€ the^e acts, the S 4. c. d>. : le said ondertakers wert , 

amoog»t u^her thini^, aotborbed azji .jipowend, aL dbeir own costs mod 
cfaan^, to make, ccoiplcte, and «"^^-'-^"i ^ savisable est cr canal from and 
Mit fA the rirer Cmider, at or near to a place caQed the Brmd Rtmek^ in tise 
townubfp of Simmlef-aam' Wremikorfe, in the panisk of WmktfiM, to commu- 
nicate with the aaki river CmUer, at or near Xa a pbce called Woo^mMk, in 
the township o^ AltofU, in the parish of >"ai ■aafaa .* and an aqoednct over 
the rirer CmliUr, at or near to a place called StaUte^ Ferry, in the said town- 
ships of HtamUf-cmm-Wremikorpe and AtU/U: also, a coQatcrsl naTigible 
branch or canal from and out of the said bst-mentioecd cat or canal, at or 
near to a place caDed Foxkola, to join and oommonicate widi the river Cul- 
4er. at or near a place called Faxkoief Bighi, both in the towndiip of Alt(kfli 
aforesaid ; also a raDway or tram-road, with proper works and conveniences 
for the passage of waggons, carts, and other carnages properlv oonstmcted, 
from the said intended cat from Bromi Remck to WoaJmook, at or near to 
Stamlfy Ferry aforesaid, to communicate with a public highway or turnpike- 
road leading between Leeds and Wakefieid, at or near to a place there, called 
LoftlumMe Gate, all in the township oS. Siamiey- cmm-Wemiiorfe aforesaid; also 
a navigable wUt or canal, or new course or channel, for the said river Calder, 
from and out of the said river Colder, at or near to IFoodaooib aforesaid, to 
join and conmiunicate with the said river at a bend therein in the township of 
Methley, below a certain place called Fairies' Hill; and to make and do divers 
other matters and things connected therewith, and with the other works 
mentioned and referred to in the said act. And for the purposes of the act, 
or any of them, the said undertakers, their deputies, servants, agents, and 
workmen, were thereby authorized and empowered to enter into and upon 
the lands and grounds of any person or persons, bodies politic, corporate, or 
collegiate, whomsoever and whatsoever, for the purposes in the act men- 
tioned, doing as little damage as might be in the execution of the several 
powers thereby granted, and making satisfaction in manner thereinafter men- 
tioned, to the owners or proprietors of, and all persons interested in, the lands, 
mcssuafires, buildings, tenements, and hereditaments, weirs, waters, water- 

(o) See the plan oppoiiite this page. 
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courses, brooks, or streams, respectively, which should be taken or removed. Exchequer 
directed or prejudiced, for all the damages to be by them sustained, in or 
by the execution of all or any of the powers of the said act. 

By the sixth section it is enacted, that the said undertakers, in making the 
said intended cuts, canals, channels, branches, railways, or tram-roads, shall 
not deviate more than 100 yards of three feet each from the course or direc- 
tion deUneated on the map or plan, (which had been, in pursuance of Sv 5, 
deposited with the clerk of the peace for the West Riding.) 

By the 20th section it is enacted as follows: ** and for settling all differences 
which may arise between the said undertakers and the several owners of and 
persons interested in the lands, grounds, messuages, mills, buildings, tene- 
ments, hereditaments, streams, brooks, weirs, dams, waters, or watercourses, 
which shall or may be taken, used, stopped-up, pulled down, damaged, af- 
fected, or prejudiced by the execution of any of the powers hereby granted, 
touching the pure! >se-money to be paid or recompence to be made to them 
respectively, 1 3 it enacted, that if any body politic, corporate, or collegiate, 
corporation aggregate or sole, trustee or trustees, tenant for life or in tail, 
husband or guardian, or any other person or persons, so interested as afore- 
said, shall differ or shall not agree with the s€dd undertakers, as to the amount 
of such purcha* "^ -money, recompence, or other compensation, and such 
amount cannot be ?) ljuste(], settled, and agreed for, by and between such 
parties and the said undertakers, or if such parties shall refuse to accept such 
purchase- money, &c., as shall be offered to them by the said undertakers or 
their agent, and shall give notice thereof in writing to the said undertakers^ 
within fourteen days next after such offer shall have been made, and the party 
or parties giving such notice shall therein request that the matters in dispute 
may be submitted to the determination of a jury; or if any body politic, &c., 
or other person or persons, seised or possessed of, or interested in or entitled 
to, or capacitated to sell any such lands, &c., as aforesaid, shall, for the space 
of fourteen days next after notice in writing shall have been given to the 
principal officer of any such body politic, &c., or to such person respectively, 
or left at the last or usual place of his or her abode, &c., neglect or refuse 
to treat, or shall not agree with the said undertakers for the sale and con- 
veyance of their respective estates and interests therein, or cannot be found, 
&c. &c. ; (the clause then goes on to provide, in the usual terms, for the 
summoning, empannelling, &c., of a jury before the justices in sessions, to 
hear evidence as to the matter in controversy;) and such jury, upon their 
oath, shall inquire of and ascertain the sum or sums of money to be paid for 
the purchase of such lands, &c. ; and also what other separate and distinct 
sum or sums of money shall be paid by way of recompence, either for the da- 
mages which shall or may before that time have been sustained as aforesaid, 
or for the future, temporary, or perpetual continuance of any recurrinj damages 
which shall have been so occasioned as aforesaid, and the cause or occasion of 
which shall have been only in part obviated or repaired by the said undertakers, 
and which can or will be no further obviated, repaired, or remedied by them ; 
and the said justices shall accordingly give judgment for such purchase- 
money or recompence as shall be assessed by such jury, which verdict, and 
the judgment to be thereupon pronounced as aforesaid, shall be binding and 
conclusiTe, to all intents and purposes, against all bodies politic, &c., and all 
other persons whomsoever," &c. 




97g TERM REPORTS in thb EXCHEQUER. 

Exd^eqner^ By the 27th section it is enacted, " that the juries shall award all determi- 

nations, judgments, and verdicts which they shall respectively make and give 
concerning the value of lands, tenements, and hereditaments, separately and 
distinctly, from any damages sustained or to he sustained, as aforesaid, and 
shall distinguish the value set upon lands, tenements, and other hereditaments, 
and the money assessed or adjudged for such damages aforesaid, separately 
and apart from each other." 

The 29th section directs, " that all verdicts and judgments shall be kept by 
the clerk of the peace, and be deemed records to all intents and purposes." 

By the 40th section it is enacted, ** that upon payment or legal tender of 
such sum or sums of money as shall have been contracted or agreed for be- 
tween the parties, or assessed by any jury or juries in manner aforesaid, for 
the purchase of any lands, &c., or as a recompence for the yearly produce or 
profit, or as a compensation for damages as hereinbefore mentioned, to the 
proprietor or proprietors of such lands and premises, or such other person or 
persons as shall be interested therein, or entitled to receive such compensa- 
tion, within one calendar month after the same shall be so agreed for, deter- 
mined, or awarded, or if the person or persons so entitled or interested, or 
any of them, cannot be found, or shall refuse to receive the same, or shall not 
make a good title to, or shall refuse to execute a conveyance or conveyances 
of the lands or premises which shall be required for the purposes of this act, 
then, upon payment of such sum or sums of money into the Bank of England, 
for the use of the person or persons so interested or entitled as aforesaid, it 
shall be lawful for the said undertakers, and their agents* servants, or work- 
men, immediately or at any time, to enter upon such lands, tenements, or 
hereditaments, respectively, and then and thereupon the lands, &c., and the 
fee simple and inheritance thereof, together with the yearly profits thereof, 
and all the estate, use, trust, and interest of any person or persons therein, 
shall from thenceforth become the property of the said undertakers, to and for 
the purposes of this act for ever, &c. Provided, nevertheless, that before or 
imtil such payment or legal tender, as aforesaid, it shall not be lawful for tiie 
said undertakers, or any person or persons acting by or under their authority, 
or under the provisions of this act, to dig or cut any land or ground, or to 
take down or remove or alter any messuage, mill, building, tenement, or other 
hereditament, for the purpose of making the said cuts, canals, channels, 
branches, railways, tram-roads, docks, basins, and other works, or any part 
thereof, without leave or consent in writing of the proprietor or proprietors 
thereof respectively entitled to such payment ; and in case any person or per- 
sons shall enter upon any such land, ground, or premises, and commit any 
such offence, before or until such payment or legal tender shall have been 
made, each and every such person so offending, shall forfeit the sum of 5/. 
for each and every day he shall remain or be on such lands or premises, to the 
proprietor or proprietors of the lands or premises." 

And by the 110th and 111th sections of the last-mentioned act, it was far- 
ther enacted as follows : 

Section 110 — " That if the said undertakers shall not, within the space of 
five years, to be computed from the passing of this act, agree for or cause to 
be valued and paid for as in this act is mentioned, the lands, tenements, or 
other hereditaments which they are by this act empowered to purchase, (or 
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SO much thereof as shall be deemed necessary or proper,) for the purposes of 
making the said intended cuts, &c., and other works hereby authorized, then 
and thenceforth those powers which are hereby granted to such undertakers, 
for such purposes only, shall cease, determine, and be utterly null and void, 
save and except with the consent of the owner of such lands, tenements, and 
hereditaments." 

Section 1 1 1 — " And be it further enacted, that in case the said intended 
cuts, &c., and other works, shall not be completed and made navigable and 
passable, so that boats, barges, waggons, carts, and other carriages, pro- 
perly constructed, may pass along the whole line, within the space of fif- 
teen years from the passing of this act, then from and immediately after the 
expiration of the said term of fifteen years, all the powers, authorities, and 
privileges given by this act, shall cease and determine, save only and except 
in respect of so much (if any) of the said cuts, &c., or any of the works hereby 
authorized to be made, as shall have been completed and made navigable and 
passable, within the said term of fifteen years." 

The undertakers, after the passing of the last-mentioned act, efifected pur- 
chases, or entered into contracts for the purchase, of all the land required for 
making the said cut or canal from and out of the river Colder at Broad Reach, 
to communicate with the said river at Woodnook, and they proceeded to make, 
and have completed, a part of the said cut or canal, viz. from the point K, 
eastward, to the point A, on the plan hereunto annexed. 

In the part of the cut or canal which has so been made between the said 
point K and A, the undertakers have not deviated more than 100 yards from 
the course or direction mentioned or referred to in the said act of parliament, 
and delineated on the map or plan deposited at the office of the clerk of the 
peace. 

The undertakers have purchased, by private contract, and for their own 
use, and as their own property, certain lands lying to east and south-east of 
the said point A ; they have made a cut or canal eastward, from the said point 
A to the point D, marked on the plan, and thence continuing eastward to a 
place lower down the river Colder than Woodnook, in the plan also described, 
namely, near Fairies' Hill, at the point H on the same plan ; the whole of 
which last-mentioned cut or canal, from the said point A to the said point H, 
ia made through the land so purchased by the undertakers for their own use» 
and as their own property, and without reference to or under the powers of 
the said act of parUament, 9 Geo. 4, c. 98. Such last-mentioned cut or canal, 
from the point A to the point H, passes more than 100 yards of three feet 
each from the course or direction marked on the said plan ; and the under- 
takers have not made or begun to work that part of the cut or canal which 
in and by the plan is described as extending from the said point A, to 
Woodnook. 

The part of the cut or canal which has been thus made by the undertakers, 
from K to H, has been completed with locks, lock-houses, bridges, and other 
works, and has already been and is now navigated. The collateral navigable 
branch from it, at K, to join the river Colder at Foxholes Bight, has also been 
made and completed by the undertaker. The said other projected cut or canal, 
or new source or channel for the river Colder, in the said act mentioned, be- 
tween C and F on the plan, has not yet been begun. 

The above mentioned projected railway or tram-road, on the plan hereto 
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annexed, crosses the Lake Loca Railroad at B 147. The undertJccri 
not yet made it in any part of the line, but they have entered upon, staked, 
V. set out. and ascertained such parts thereof as they think necessary for making 

and completing the said railway or tram-road, and which is in the line or 
direction delineated and described upon the said plan ; and they have purchased 
and paid for the whole of the said land, except the piece of land in question in 
this suit, and one other piece; the purchase money for which two pieces of 
land, were paid into this court on the 2nd day of February, 1833. 

(The case then set out the notice, given by the undertakers to the lAike Loch 
Company, of their readiness to treat for the sale of the piece of land numbered 
147, and the other notices preliminary to the summoning of a jury to assess 
the value.) 

In pursuance of such last-mentioned notice, an inquiry, under the 20th 
section of the said act of the 9 Geo. 4, was had at the January quarter ses- 
sions, 1 833. Upon that inquiry, evidence on both sides having been gone into, 
and the matters of such evidence, and of the arguments of counsel, having 
been left by the Court to the consideration of the jury, they the said jury 
(who, at the instance of the said undertakers, had viewed the Iccus in quo») 
gave the verdict as follows, viz. : — 

Eight perches of land, value £ 6 

Present damages 'J 

Future damages 2800 

Immediately upon the said verdict being given in, the counsel for the un- 
dertakers objected to that part of the finding whereby the jury assessed the 
price of 2800/. for future damages; nevertheless, under the supposed autho- 
rity of the same last-mentioned section of the said act, the justices in quarter 
sessions pronounced their judgment, and the clerk of the peace afterwards 
drew up a record thereof in the terms following. (The record was then set 
out.) 

On the 29th of January, 1833, the undertakers caused a notice in writing of 
that date to be served upon the said John Lee, which is as follows. (This was a 
notice to deliver an abstract of title to and execute a conveyance of the land, 
offering payment of the 6/. awarded by the jury as the purchase money, and 
giving notice that the undertakers considered the finding as to the 2800/. for 
future damages, to be null and void.) 

No abstract of title was furnished, nor was any conveyance executed by tiie 
company to the undertakers. On the 2nd of February, 1833, the undertakers 
paid the said sum of 6/., and no more, into the Bank of England, for the use of 
the company. On the 8th of February, 1 833, the company filed their bill on the 
equity side of this court, and on the same day obtained, ex parte, an iDJonctioD 
to restrain the undertakers from entering upon the same land until they had 
answered the said bill, and this Court had made other order to the contrary. 
The questions submitted for the opinion of the Court are the follow- 
ing, viz. : — 

1 . Whether the defendants have now power to enter on 147, supposing 
them not to have any intention to complete the cut from Broad Reach to Wood' 
nook, in the line described in the parUamentary plan ? 

2. Whether they have now such power, supposing them bond fide to intend 
to msHie and complete the said cut ? 

2. If the Court should be of opinion that they have now such power, then 




wl.Ltl.. ;• t" y ..IL liC.vc such power after Ibey shall hz.,c coraplclcJ ll-.c said Exchniucr, 
cnt, suppooiiij^^ liiem I. complete the same within fifteen years, from the pass- 
iuff of the sraid act? 

4. Whether the defendant can take the land marked 147 on the plan, with- 
out paying or tendciing the sum of 2800/. a^^essed by the jury as future 
damages. 

Starkie for the plaintiff. — The first question is whether the defendants have 
now power to enter upon the land in dispute; they having no intention to 
complete the cut from Broad Reach to Woodnook, It is submitted that they 
have not. The act of parliament is in the nature of a private bargain, be- 
tween the undertakers and the public, and they are invested with the powers 
contained in it, only on the faith of their completing the works. Their power 
to enter is limited to the purposes of the act. It is true, that if trespass were 
brought against them, they might justify under the act; but then the plaintiffs 
might shew that they did not enter, for the purposes mentioned in the act. 
Blakemore v. the Glamorganshire Canal Company (a); and Rex v. Cumber- 
worth{b), are authorities in point. In the former case. Lord Eldon says, "I 
apprehend that those who come for these acts to parliament, do in effect under- 
take, that they shall do and submit to whatever the legislature empowers and 
compels them to do; and that they shaD do nothing else: that tlipy shall do 
arid forbear all that they arc tliere required to do; and to forbear, as wcU 
with reference to the interests of the public, as with reference to the iiitcrests 
of individuals. " [Lord Abinger, C. B. — How is it to be assumed, that they 
have finally given up the intention of making the cut.^] At all events, the 
five yearo haviuff; elapsed, they cannot take the land, without first paying the 
price. 

Tlic next question is, whether they have now power to enter on the b,nc!, 
supposing they lond fide intend to complete the cut. lliey are bound to uio 
the powers given by the act for the purposes contemplated by it : they cannot, 
therefore, make a railroad to communicate with a different line of canal than 
that mentioned in the act, and they cannot take the plaintiff's land for such a 
purpose. 

Nor will they have such power to enter, even when the cut is completed. 
The act specially provides that land must have been taken within five years, 
and that period has now elapsed. [Lord Abinger, C. B. — ^The five years had 
not elapsed when they filed the bill, and therefore the case will stand as it was 
at that time.] 

Then, it is said, that the jury can only assess the damage which has actually 
occurred. But, it is submitted, that it was the intention of the act to g^ve 
compensation for all damage, present and future, and that the damages were 
to be estimated prospectively, whatever might be the nature of the damage. 
This is evident from the language of the 27th section, which speaks of .^.a- 
mages sustained or to be sustained. This future damage is to be estimated at 
the time when the value of the land is assessed. There can be no damage be- 
fore entry. If the construction to be put upon the clause is, that it applies 
only to damage which has actually occurred, the whole clause will be confined 
to the " recurring " damage, so as to exclude damage of a perpetual nature. 

(«; 1 Myl. & xl. 154 . (A) 3 B. & Adol. 108. 
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Exchequer, as is the case of a water-course stopped up. In Rex v. the Leeds and Selby 
^^'^ Railway Company (c), and in R:^ London and Greenwich Railway Company, the 
V. terms used were for the future, temporary, or perpetual, or for any recurring 

damages, &c. 

Wightman, contrtt. — As to the last question, which is the most important, 
it is contended, that the jury are to speculate as to the future recurring 
damage. It is stated in the case, that the value of the Lake Loch Railway is 
700/., and the jury have given four times that amount for future contingent 
damage. ^Alderson, B. — Suppose you never make your railway; what will 
be the damage then ?] None whatever ; and in that case the party would 
have had a compensation in damages for an injury that had never occurred. 
The clause is not confined to damage occasioned by the entry on the land, but 
extends to injuries arising from the carrying on of the works. The words 
clearly refer to a damage which has been occasioned by the progress of the 
works. 

With regard to the other parts of the case. The undertakers disclaim any 
intention to deviate from the parliamentary line; whether they could take the 
land, supposing the fifteen years had elapsed, and they had not entered, nor 
had completed the parUamentary Une, is another question. [Parke, B. — ^The 
undertakers have no power to purchase, except for the purposes of the act; if, 
at the time of entry, they had no intention of carrying the act into effect, it is 
clear they had no right to take the land,] The point here is, whether they are 
to wait till they have made the canal before they can take the land for the rail- 
road. [Parke, B. — ^And the parties through whose land the canal goes may say 
the same; so neither might ever be finished.] It is evident, then, that the 
works may proceed simultaneously. 

Lord Abinger, C. B. — With regard to the first question submitted for our 
consideration, if it had appeared to be admitted on the face of the answer put 
in by the defendants to the bill for the injunction, that they had abandoned 
the intention of completing the cut from Broad Reach to Woodnook in the par- 
liamentary line, I should have been induced to think that a good reason for 
continuing the injunction; because I think they have no right to take the land, 
except for the specific purposes described in the act. As it is, however, this 
question appears to be purely a speculative one, and there is no occasion that we 
should make any observation on it at all. With regard to the second and third 
questions, which assume a present intention on the part of the undertaken 
to comply with the act, I think we must answer them in favour of the defen- 
dants. It appears to me that they have a right to go on simultaneously with 
the difi^erent works. They have, in the first place, five years within which to 
take the land, and they need not commence their works until after that period; 
and perhaps it may be expedient for them to ascertain the price of all the land 
they may require for their several works, and to get possession of the whole 
before they begin their operations on any part of it. 

The last question is that of the greatest importance; and upon that I think 
that the verdict in respect of these contingent and imaginary damages whidi 
may never occur at all, is a mere nullity. I think the true construction of the 

(c) 3 A. & E. 688; 5 N. & M. 246. 
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act is, that the "recurring damages" must be taken to mean damages, ejusdem Exchequer, 
generis, with those which have already arisen, it being open to a party, when 
a new description of damage ensues, to have a new remedy, either by action, 
or, if the act justifies it, by a jury summoned pursuant to the act of parliament. 
In the latter case, if, when the company commence their operations, (the land 
having previously been valued and paid for,) their tram-road shall be found to 
do damage to the adjoining lands oiXh^Lake Loch Company, or, in the making 
of it, they shall obstruct the passage on the Lake Loch road, or continually ob- 
struct the cross-roads, so as to prevent the traffic upon them, then the parties 
so damaged may apply for compensation under that particular head, and ob- 
tain it. But in this case the jury have found no damage yet sustained ; how 
then can they find a verdict for contingent damages which may never occur at 
all? As, for example, what would be the case if the company were not to 
make the tram-road, but, having taken and paid for the land, were to leave 
it in its present condition for ever? It seems to me, that such a verdict is a 
nullity, and that no action would be maintainable upon it. If that be so, 
then I think that, in a court of equity, the judge would be guided by the same 
considerations, and would not consider the verdict as standing in the way of 
the company's operations, nor compel them to pay the money awarded before 
proceeding with their works. 

Parkb, B. — I am of the same opinion with my Lord Chief Baron. With 
respect to the first question, if it be assumed that the Aire and Colder under- 
takers have abandoned all intention of completing their cut according to 
the parliamentary line, then I should answer, that they cannot go upon the 
piece of land numbered 147, because I conceive they have entered into a 
barg^n with the public, and that they have a right of making the railroad 
communicating with the cut only upon the faith of their complying with that 
parliamentary bargain. That is the rule laid down by Lord Eldon in Blake" 
more v. the Glamorganshire Canal Company {b), and still more strongly by the 
Court of King's Bench in the case of The King v. Cymberworth(c), Looking 
at the terms of this act of parliament, it appears to me that we are bound to 
follow the rule as it is laid down by Lord Eldon\ and, therefore, I think it is 
a condition precedent to the exercise of the powers given by the act, that the pro- 
prietors make that line which they have stipulated for, and they have no right to 
deviate from it as they have done, even although they make a diversion on their 
own land, such a diversion not being provided for in the act of Parliament. The 
powers granted to them for making a railroad to communicate with the parlia- 
mentary line, are granted on the faith of their giving the public the benefit of 
the navigation along that line. That is the opinion I have formed in this case, 
provided it is clearly made out that the company have abandoned the inten- 
tion of completing the parliamentary line. If they have not abandoned it, or if 
they choose to resume it, then they now have a right to enter upon all such 
lands as they have bargained for, within the five years, for the purpose of com- 
pleting the parliamentary line. They have now a power to abandon their 
original intention of deviation, and may enter on the land contracted for, on 
payment of such sum, for the value of it, as they ought to pay, in pursuance 

(A) 1 Myl. k K. 164. (c) 3 B. fc Ad. 108. 
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Exchequer, of the finding of the jury. And I am of opinion also that they have s^icii 

'^"^ power before they have completed the line of the canal extending from one ter- 

V, minus to the other. 1 hey have a power to go on with all their works tX the 

aiiLKER. same time. 

What I have said, answers the first three inquiries that were submitted to 
the consideration of the Court. With regard to the fourth, which is the 
most important, I concur in opinion with the Lord Chief Baron in the con- 
struction he has put upon the clause of the act of Parliament which relat; > 
to this part of the case. The act uncl( ubtedly is very obscurely worded, and 
the obscurity is increased in no small degree by the section which prohib*' . 
the undertakers from entering upon the land until they have paid for it. Horr- 
ever, looking at the clause in question, it seems to me, that the jury have ro 
right to assess prospective damages, except after, (if I may so say,) an example 
of damage has already occurred ; that is, in accordance with the language of 
the section; and I think it would be impossible for the jury fairly to perform 
their duty, unless they had such an example to go by. The undertakera have 
a right either to treat with the parties interested in the lands, or to go be- 
fore a jury. Then the provision respecting a jury is this — that "they shall 
inquire of, assess, and ascertain the sum or sums of money to be paid for the 
purchase of such lands, grounds, &c., and also what other separate or distinct 
sum or sums of money shall be paid by way of recompence, either for the 
damages which shall or may, before that time, have been sustained as afore- 
said; " t. e., which shall or may, before that time, have been sustained by the 
execution of any of the powers thereby granted; that is, something that is 
actually done, something that is completed, — but not only for that, but also 
"for the future, temporary, or perpetual continuance of any recurring damage 
which shall have been so occasioned as aforesaid;" t. e., the cause of whidi 
shall exist, in execution of the powers of the act. The cause of the damage 
must, therefore, have existed in something more or less done or completed by 
the Company ; and there is a further limitation to cases where the cause or 
occasion shall have been only in part obviated or repaired by the undertakers, 
for that must be the fair reading of the clause, "and which can or will be do 
further obviated, repaired, or remedied by them." The cause of injury moBt, 
therefore, exist in some work of the company which is already then done; and 
that work must be in such a state as to be incapable of further alteration, so 
as to obviate the damage. That being the case, and there being a permanent 
subsisting cause, and the work being incapable of beneficial alteration, so as to 
prevent mischief to others, tlien, and then only, have the jury the power of 
computing the future damage. That is fair and reasonable : there is a per- 
manent cause; they know how often the injury may accrue, and what it is at 
present ; and from these data they have the power of making a contingent assess- 
ment of damages. I would put, as an example, the case of leakage througb 
the banks of the canal, or the interruption of some watercourse, the effect of 
which you can collect from a by-gone time, so as to afibrd some proper 
estimate with regard to future time. And it is in that case only, as it seems 
to me, there is power to assess future damages. In the present case, the jury 
expressly find that there is no injury already committed; and, therefore, there 
is nothing in respect of which they can assess future damages, and their finding 
seems to me to be totally void, as to that part, though it is good for 6/., the 
value set upon the land itself. Whenever the Lake Loch Company do re- 
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recpMo any actual injury from the works of the uiiciertakers by the intemip- Exchrqurr. 
:ion of their trams from moving along the road, and po often as they receive lITiT 

my injury, they will have a right to call uron a jury to make compensation ». 

^othem. ' MiLHEi. 

Holland, B. — concurred. 

Aldkrson, B. — I am of the same opinion. I do not gi\e any decided 
opinion upon the first question in the c«oe, because I am not prepared to say, 
that the company are precluded from taking possession of the land, unless 
they have finally abandoned the making the canal in the line described by 
the act of Parliament, seeing that they have by the act the term of fifteen 
years during which they are to make it. The case of Blakemore v. the 
Glamorganshire Canal Company, was totally difi^erent, I apprehend, from 
the present. There the time for making the works had long elapsed wher. 
Lord EldoH delivered his judgment; and the question was, whether, *' ^x 
being so, and the company preparing to make new works, not authorized 
by the act of parliament, but which were prejudicial to Mr. Blakemore, tho 
Court was authorized to grant an injunction against the company to restrain 
them from making those works. It was held, and, as it seems to me, 
on the soundest principle, that these are mere parliamentary bargains be- 
tween the one party and the other, and the power of making the woiV.a is to 
be reptricted to a g^ven and specific time; and the moment that time has 
elapr.cd, without the powers given by the act having been exercised, the parties 
against whom those powers are to be exercised have a right to prevent their 
being in future exercised by injunction of the Court of Chancery. But I ap- 
prehend, that, unless it wera found, in this case, that the undertakers had 
finally abandoned the intention of making the canal from one terminus to the 
other, it would not be competent for us to say, that the Court of Equity ought 
to grant an injunction against them to prevent their taking possession of 
the land in the intermediate part. With respect to the other points in the 
case, I apprehend it to be quite clear . that the parties are at liberty to 
make the railway and the canal contemporaneously; otherwise tLis ab- 
sardity would follow, that it would be A. waiting for B., and B. waiting 
for A., inasmuch as the canal is just as much a condition precedent to 
the railway as the railway is to the cur.al; it would then be impossible 
to take possession of the land for making the canal until the railway was 
made, and impossible to take possession of the land for making the rail- 
way until the canal was made, which is so gross an absurdity that it is 
dear the works must have been intended to go on contemporaneously; and 
the parties are not to be precluded from taking the land for the railway 
until they have completed the canal. With resp'-'t to the compensation 
for damages, which is really the material question in vnc case, I think, that after 
the jury had found that no damage existed at the time they were summoned 
to assess the compensation for it, it conclusively follows, that they cannot assess 
any friture damages, because they are precluded from considering the ques- 
tion of future damages until they have ascertained the existence of present 
damages. I agree, therefore, that that part of the verdict is altogether void 
and that the company have a right to enter, on tendering, as they have 
tendered, the 6/. for the land. I also thinks that, if there shall be damage 
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Excliequer^ incurred in future by the separation of the land, and by taking the railway 

T^T' across it, these parties will have a clear right to come before a jury, not only 

V. for present, but for future damages, if they can make them out. 

MlLNER. 



Hay and another v. Fisher. 

wMo^rTJbmof T^^ ^^^ ^°"^^ °^ ^^® declaration was on a bUl of exchange for 23/. 12*. 
exchanxe, dated 15th January, 1829. drawn by the plaintiffs in Scotland, upon and 

plain"ift^and accepted by the defendants, payable to the order of the plaintifiBs, three months 
acceptcil by the after date, at a certain place in Scotland, to wit. at the cellars of the plaintiffs, 
Scotland, The 103, Hutchcson Street, Glasgow. The count alleged that the bill was duly, 
**^**'jf *^°""^ i according to the law of Scotland, presented and protested for non-payment, to 
Ur bill, and, af. wit, on the 7th September, 1829. 

drawJngTnd^* The second count stated, that the plaintiffs, on the 15th January, 1829. in 
acceptance, aet Scotland, made their bill of exchange in writing, and directed the same to the 
tering of n?rol defendant, and thereby required him to pay to the order of the plaintiffs, at a 
teat of non-pay- certain place in Scotland, to wit, at the cellars of the plaintiffs, &c., 23/. I9s., 
Court of 8e«u three months after the date thereof, which period had, before the protesting 
■*"" *" d^" *^^ registering of the said bill and protest, as thereinafter mentioned, eliq>8ed; 
iKNuing of let. and the defendant then accepted the said bill, but did not pay the same when 
and poinding *^ ^^®' although the same was duly, according to the law of Scotland, presented 
agiinat the de- and protested for non-payment, at the place where the same was so made pay- 
I hen** alleged ^^^® ^ aforesaid, when the same was due, to wit, on the 7th September, 1829; 
that, by virtue and thereupon afterwards, and after the said bill had been so made, accepted, 
the defendant^ presented, and protested for nonpayment, and after the same was due and 
became liable payable according to the tenor and effect thereof, to wit, on the 7th Septem- 
that this latter ber, 1829, the said protest was duly, according to the law of Scotland, regis- 
effect account ^^®^ ^^ behalf of the plaintiffs, in the court of our late lord King George the 
on the bill, and Fourth, before the lords of council and session at Edinburgh, in Scotland: and 
h nufficlcnt °** thereupon afterwards, and after the said registering was so made as afore- 
cause ot action said, to wit, on the 8th September, 1829, his said late majesty's letters of 
mem in" i'ro/^* homing and poinding did issue out of the said court, at the suit of the plain- 
'Pi'"'' • ^^^^' ^S^^^^^ ^^^ defendant, directed to certain officers therein mentioned, 

of demand conjointly and severally, to wit, amongst other officers, to the messenger at 
stated the ac- arms, whereby our lord the said late king charged the said messenger at arms, 
brought to re- on sight thereof, to pass, and in his majesty's name and authority lawfiallj 
amount of the co^^and and charge the defendant personally, or at his own dwelling-house, 
bill mentioned to make payment to the plaintiffs of the aforesaid principal sum of 23/. 12i. 
countVitfTin- Sterling, and the legal interest thereof since the said bill fell due, till payment, 
tereat. and tiiat after the form and tenor of the said bill and registered process, in all points, 
would rely on within six days next after he should have been charged thereto, under the 
the whole or p^jn of rebellion and putting him to the horn ; wherein if he should fail, the 
declaration for said space being elapsed, immediately thereafter to denounce him his said ma- 
ther'T*^l?2/a j^s^y® rebel, put him to the horn, and use the whole other order against him 
that, under this prescribed by law ; which said letters afterwards, to wit. on the day and year 
plliSmight last aforesaid, were duly delivered to W. J., then and from thence until and at 
give evidence the time of the making of the charge thereinafter mentioned, being the mes- 

tbe'^secMid ° senger at arms to whom the said letters were so directed, aa afbresaid, to be 
count. 



TRINITY TERM, 1837- 



287 



executed according to the law of Scotland; and thereupon afterwards, and 
after the delivery of the said letters to the said W. J., as aforesaid, to wit, on 
the 9th September, 1829, by virtue of the said letters of homing and poinding, 
raised at the instance of the plaintiffs against the defendant, the said W. J. 
so then being such messenger-at-arms as aforesaid, in Scotland aforesaid, 
passed, and in his said late majesty's name and authority lawfully commanded 
and charged the defendant, at his dwelling-house, being in Scotland aforesaid, 
to make payment to the plaintiffs, of the said principal sum and interest, and 
that within the space of six days then next following; and under the pain of 
rebellion, and putting him to the horn, with certification, a just copy of the 
said charge, in virtue thereof, signed by the said W. J. as such messenger, 
and bearing a certain date, to wit, the day and year last aforesaid, and also the 
date and signetting of the aforesaid letters, with the names and designations 
of the subscribing witnesses, and to the aforesaid effect, the said W. J., so 
then being &c., then, at the time of making the said charge, to wit, on &c., 
left for the defendant in the hands of a servant, within the said dwelling-house, 
at Port Dundas, in Scotland, to be given to the defendant, because, after due 
inquiry made by the said W. J. so being &c., for the defendant, the said W. J. 
could not find the defendant personally at the time of making the said charge, 
or leaving the said copy : all which acts and proceedings were so done, taken, 
and happened as aforesaid, in Scotland aforesaid, according to the law of Scot' 
land; yet the defendant did not make payment of such principal and interest, 
within the said space of six days, but the same, at the expiration of the said 
six days, and from thence until the promise thereinafter next mentioned, con- 
tinued wholly due and unsatisfied to the plaintiff; whereupon, and by virtue of 
the said several premises, after the said six days had expired, to wit, on the 
Ist October, 1829, the defendant became and was liable to pay to the plain- 
tiffs, the said principal sum in the said bill specified, with interest thereon, 
from the time when the bill became due until payment ; and being so liable, the 
defendant thereupon afterwards, to wit, on, &c., in consideration of his said 
liability, promised the plaintiffs to pay the said principal and interest to the 
plaintiffs on request; yet he hath disregarded his promise, &c. &c. There was 
also a count on an account stated. 

Pieas, first, as to all the declaration, except the first count, non-assumpsit : 
secondly, as to the first count, that the defendant did not accept the bill in that 
count mentioned, in manner and form. &c.; thirdly, to the whole declaration, 
the Statute of Limitations; on which issues were joined. 

The particulars of demand annexed to the record, were as follows: — "This 
action is brought to recover payment of the sum of 23/. 12«., being the 
amount of the bill of exchange, mentioned in the declaration; and also the 
sum of 61. Ids. being the amount of interest due on the said bill, at the time 
of the commencement of this suit, &c. ; and the plaintiffis will rely upon the 
whole or any part of their declaration, for the recovery thereof. " 

At the trial before Lord Abinger, C. B., at the London Sittings, after last 
Hilary Term, the plaintiffs gave no evidence of the original acceptance of the 
bill by the defendant; but they put in office-copies of the registered protest, 
and of the letters of homing and poinding (a), and the return thereto; and 



Exchequer, 
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Fishes. 



(a) The letters of horning and poinding 
ere in the following form:— 
"George the Fourth, &c., to -^— , mes- 



senger- at-arms, our sheriJ in that part, 
conjunctly and severally, specially consti- 
tuted, greeting. Whereas our lovites, H'U' 
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Exchrqiter, 

Hav 

r. 

FlSIIER. 



proved the making of the charge and execution of the poinding, at the dwell- 
ing-house of the defendant, at Port Dundas, near Glasgow, on the Pth and 
17th of September, 1829. Tlie messenger- at- arras duly appraised the defen- 
dant's goods, hut did not sell them, the landlord having sequestered them for 
his rent. This action w \s commenced in August, 1835. 

Mr. Mackenzie^ a Scotch advocate, who was examined for the plaintiffs, as to 
the proceedings necessary in such a case, hy the law of Seotland, to bar the 
Statute of Prescription, 12 Geo. 3, c. 72, (continued by 23 Geo. 3, c, 18,) 
stated that, according to the Scotch laws, a bill of exchange is usually pro- 
tcbted on the third day of grace, or, against the acceptor, within six months 
fiom that day ; then the protest may be immediately recorded in the books of 
the Court of Session, or of the sheriff, and thereupon a warrant of execution 
liiay be immediately issued from the Court of Session against the debtor. 
If no action is raised, or execution issued, within six years from the last 
day of grace, the bill is affected by the Statute of Limitations; but if dili- 
gence is raised and executed, or action commenced, within the six years, 
the ^l^ntiitc of Limitations is harred, and the party may commence an action at 
niiy thv.c within forty years. The witness then described the forms of the 
[rocrss of diligence hy protest (i), registering the same in the books of Court, 



tiam Hay & Co., bpiiit merchants in Glas- 
gow , by their bill, dated the loth day of 
January last, drawn by them upon, and ac- 
cepted by, John Fix/ier, spirit merchant, 
Port Dunda», ordered the said acceptance, 
three months after date, to pay to their order. 
It their cellars, 103, Hutcheaon Street, the 
jjm of 23/. 12jr. sterling, value in spirits, 
^hich bill was, when payable, duly pro- 
t».Ued, at the irAstance of our lovites, the 
Laid H'iUiam Huy & Co., against the said 
j'thn Fisher, for non-payment of the con- 
ttais, &c. ; and the instruments of protest 
♦aken thereupon, duly registered in the 
books of our Council and Session, and a 
de'Tte of the lords thereof interponed 
^^ereto, of this date, as the same, ordaining 
these our letters in manner underwritten. 
And all other necessary execution, to pass 
tac.eon» more fully beais: 

'* Ou" will i.i, therefore, and we charge 
you, that, on s'ght thereof, ye pass, and in 
our name and authority, lawfully command 
aiid charge you, the said John Fitther, per- 
j'onally or at his dwelling-house, to make 
piyment to our lovites of the aforesaid 
principal sum of 'Z'M. \2m. sterling, and the 
It'gul iutetest thereof since the said bill fell 
due till payment, after the form and tenor of 
the said bill, registered protest, and decree 
aforesaid, in all points, within six days next 
after he is charged by you thereto, under 
tlie pain of rebellion and putting him to the 
horn; wherein if he fail, the said space 
being elapsed, that immediately thereafter 
Tc denounce him our rebel, put him to the 
horn, and use the whole other order against 
him prescribed by law; attour, that ye law- 
fully fence, arrest, apprize, compel, poind, 
and distrain all and sundry the said John 
Fhher*s readiest moveable goods, of what- 
ever denomination, poundable or distrain- 
R-:.'", and, wherever the same can be found. 



make p'^nny thereof, to the avail and <|uan» 
titv of the atbresrid sum, and see the miJ 
WitliuiH Hay & Co. completely :>atLificd 
and paid of the same, after the form and 
tenor aforesaid, in all points, according to 
j'j ilice, as ye will answer to us thereupon. 
Which to do, we commit to you and each of 
you full power by these further letters, de- 
livering them by you duly executed and in- 
dorsed a<;ain to the bearer. Given under 
our signet at FtUnburgh, the 8th day of 
September^ in the tenth year of our reign, 
1829. Per decrelum Uomm conciiii." 

(b) This proceeding is founded on the 
Scotch act of 1681, c. 20, which is in the 
following terms. After reciting " how ne- 
cessary it is for the flourishing of trade that 
bills or letters of exchange be duly paid and 
have ready execution, conform to the cus- 
tom of other parts;*' it is enacted, "that, 
in case of any foreign bill of exchange fhNa 
or to this realm, duly protested for not ac- 
ceptance or for not pnyment, the said pro- 
test, having the bill of exchange prefixed, 
shall be registrable within six months after 
the date of the said bill, in case of noo- 
acceptance, or after the falling due tbereuf*, 
in case of non-payment, in the books of 
Council and Session, or other competect 
judicattres, at the instance of the penon to 
whom the same is made payable, or hit 
order, either against the drawer or indoner. 
Ml case of a protest for non-aoceptaooe, or 
against the acceptor, in case of a protest fcr 
non-pa3naient, to the efifect it may have the 
autaority of the judges thereof intefpoiied 
thereto ; thatletters of horning, upon a simple 
chargeo' :'x days, and executofials necesitiyi 
may pass thereupon for the whole saw 
contained in the bills, as well exchange u 
principal, in form as eflfeirs, sick like and ia 
the same mann'fr as upon reg is t e red bonds 
or decreet? of reijistration proceeding upon 
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and the issuing and execution of the letters of horning and poinding; and 
stated that the diligence is complete, so as to bar the prescription, when the 
debtor has been charged by the messenger to make payment, and of which 
charge the legal evidence is the return of the officer, written on the letters of 
homing. On cross-examination, he said that the original protest recorded in 
court, was held to be a judgment, and the judgment was complete upon the 
registration. 

For the defendant, it was objected, first, that the particulars delivered, 
which stated the action to be brought on the bill mentioned in the firtt count 
of the declaration, did not entitle the plaintiffs to recover under the second 
count, as upon the alleged judgment obtained in Scotland, Secondly, that n<y 
judgment or decree of the Scotch Courts was stated in the second count, or 
proved by the evidence; at all events, none within the period of prescription; 
that the count was rather a count on the bill of exchange, than on a judg- 
ment; and the whole of the facts from which the promise was implied, were 
put in issue by the plea of non-assumpsit — ^among them the acceptance, which 
had not been proved. The lord chief baron thought the statement of the 
bill in the second count was inducement only, and that the count was sufficiently 
proved; he however reserved both the points for the opinion of the Court, and 
directed the verdict to be entered for the plaintiffs on the first and third issues, 
and for the defendant on the second. 

In Easter Term, Creswell moved for a rule nisi to enter a verdict for the 
defendant, on the issues found for the plaintiff. — The Court refused the rule 
on the point as to the particulars, saying, that the defendant could not have 
been misled, as the plaintiffs stated they should rely upon the whole or any 
part of the declaration for the recovery of their claim. A rule having been 
granted on the other point. 



Exchequer* 




Shee and Addison shewed cause. — It was clearly proved, that the registra- 
tion of the protest was a judgment according to the Scottish law. The pre- 
vious statement in the count as to the bill is mere inducement, and it was 
unnecessary to prove it. The terms of the statute of 1681, shew, that this 
proceeding by diligence is as final in Scotland as any judgment can be. The 
object of the registration is, "that the authority of the judges may be inter- 
poned thereto." Then follows execution, viz., the process by homing and 
poinding, or the pursuers may have an action on the registered protest, thereby 
also treating it as a judgment. The 12 Geo. 3, c. 72, also treats the proceed- 
ing by diligence as equivalent to an action. But the act of 1681 expressly 
says, that execution may pass upon the protest, "in the same manner as upon 
registered bonds or decrees of registration, proceeding upon consent of the 
parties." And the letters of homing profess to be founded "on a protest duly 
registered in the books of our Council and Session, and a decree of the lords 
thereof interponed thereto." Besides, the evidence of the Scottish advocate 
conclusive upon this point. [Lord Abinger, C. B. — ^The difficulty I have 

this: the form of a declaration upon a foreign judgment is, to state, that by 



eoosent of partiss: Providing always, that 
if the aaid protests be not duly registered 
wttUD six months in manner above pro- 
vided, then and in that case the said bills 
and protest are not to have summary execu- 
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tion, but only to be pursued by way of ordi- 
nary action, as accords," &c. By a subse- 
quent act of 16b(i, c. 36, the former act was 
extended to inland bills. 
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the judgment of such a court the plaintiff recovered. Is there any part of the 
second count which alleges a judgment?] The declaration states that which 
is equivalent to a judgment. It was not necessary to shew the ground of the 
judgment; the declaration might have stated merely the judgment itself. 
Walker v. Witten (c). [Lord Ahinger, C. B. — Undoubtedly the plaintiff might 
have declared that on such a day, and by virtue of a judgment of the Court of 
Session in Scotland, he was entitled to demand a certain sum of money of the 
defendant.] If there appears a sufficient cause of action, without the averment 
respecting the bill, it is unnecessary to prove it. [Lord Ahinger, C. B. — But 
you do not state, upon the face of the count, that there was a judgment.] The 
same objection was taken in Crawford v. miittal(d); but the court held the 
count sufficient. The defendant, by his form of pleading, has treated the 
second count as a judgment. 

Creswell, contrii. — ^This is more like a count upon a bill than on a judgment: 
it begins by averring that the bill was accepted, and that the party became 
liable, and therefore promised to pay. There is no promise to pay the sum 
mentioned in the judgment. The letters of homing require the defendant to 
pay the amount of his acceptance; the promise also averred in the count, is a 
new promise to pay the amount of the bill. It is not alleged that he undertook 
to pay any part of the judgment, nor is it averred that there is a judgment. 
Matter is alleged as a consideration for the promise which is not in fact so: 
therefore the count is not proved. [^Parke, B. — ^The question is, whether the 
registration constitutes a new debt, which may be sued upon in another 
country.] Of what court has there been the "consideration and judgment?" 
By what tribunal has it been decreed, that the plaintiffs are entitled to recover 
the money ? All the count states is, that the holder of the bill protested it 
for non-payment and registered the protest. {^Parke, B. — ^As soon as the pro- 
test is registered, it is equ ivalent to a registered bond.] It is contended that 
the subsequent action is on the diligence, but that is not so ; the action is in 
fact still on the bill, only the registration and subsequent proceedings have 
the effect in Scotland of barring the prescription on the bill. The proceedbig 
is similar to process issued out of the court of the county palatine of JDitrAini: 
there the party begins with execution, and petitions the bishop to have the 
goods sold, if the debtor do not appear within a certain number of days. 
[Parke, B. — Should not the count have averred that the bill was r^^istered 
according to the Scottish law, and that such an instrument constitutes a 
debt?] That would have been sufficient to have shewn a liability ; here it is 
a mere inference drawn from the premises. If the statement as to the biD be 
struck out, what cause of action appears ? There should have been an avff- 
ment that, by the law of Scotland, the defendant was liable to pay that som* 
Cresswell was then stopped by the Court. 

Lord Abinger, C. B. — I am of opinion that we can only look at this as t 
count on a bill; all the rest is unintelligible matter, which may form the ma- 
terials of a judgment, but it is not averred to be a judgment. 

Parks, B. — I am of the same opinion, and think there is not a suffideot 
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Statement in the declaration to warrant a verdict for the plaintiC indepen- 
dently of the defendant being the acceptor of the bill. There is no doubt the 
count was not demurrable, because it is stated that the defendant accepted the 
bill, which is sufficient to shew a liability. Then if the averment of the ac- 
ceptance is struck out, would a good cause of action be disclosed? I think 
not. It ought to have been averred, as a matter of fact, either that the regis- 
tration was equivalent to a decree, or that there was a decree. But the only 
allegation is a statement of the proceedings, and that the instrument was 
registered by consent of the parties, and that, by reason of the premises, the 
defendant became liable to pay the amount of the bill. This is nothing more 
than a conclusion of law from the premises ; and, to warrant that inference, 
the plaintiff was bound to prove the acceptance of the bill. It is true that 
the plea of non-assumpsit is informal ; it ought to have denied the accept- 
ance of the bill, but it is now too late to take that objection. The only ground 
upon which the count can be supported is, that it is a count upon a bill of ex- 
change; and then it was not proved. 



BoLLAND, B., and Gurnbt, B., concurred. 
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IN THE EXCHEQUER CHAMBER. 

[In Error.] 

Sir Hknry Hyde Nepean, Bart., v. Doe, d. Knight. 

'T'HIS was an action of ejectment, commenced in /feVary Term, 1834, to 
recover possession of copyhold premises in the parish of Loders, in the 
county of Dorset, (being the same premises claimed in the cause of Doe d. 
Knight v. Nepean (a),) and was tried before Patteson, J., at the Dorsetshire 
spring assizes, 1835, when the following evidence was given on the part of 
the plaintiff: — 

2nd January, 1788. — ^At a court held this day for the manor of Loders, 
Matthew Knight took of the lord certain copyhold tenements, called the Roof- 
less Lknng and Home Living, (being part of the premises in question in this 
cause,) to hold to him the said Matthew Knight and Edward Knight, (his 
brother,) and Elizabeth Mary Davis, for their hves, and for the life of the 
longest liver of them successively. 

16th October, 1794. — At a court held this day, the said Matthew Knight 
took of the lord a certain copyhold tenement called Mabys Hay, (being other 
part of the premises in question,) to hold to him the said Matthew Knight and 
Rice Davis Knight, his son, for their lives, and the life of the longest liver of 
them snccessively, in reversion, immediately after the determination of the 
estate of Henry Budden therein. 

20th March, 1797. — ^At a court held this day, George Bagster and Nathaniel 
Taylor, as assignees of the said Matthew Knight, a bankrupt, were admitted 
tenants to the said tenements called Roofless Living, Home Living, and Mabys 

(o) 5 B. & Adol. B6. 
u 2 
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Hay, except out of the latter as to one close called Sheep Acres, to which they 

were admitted tenants in reversion of the said Henry Budden, 

At the same court, George Knight took of the lord the reversion of the said 

tenements called Roofless Living and Home Living, to hold to Paul Slade 

Knight, (the lessor of the plaintiffs,) and Thomas Clothier Knight, sons of the 

said George Knight, for their lives, and the life of the longest liver of them 

successively, after the determination of the estate and interest which the said 

George Knight claimed to have for the life of the said Matthew Kmgkt, fak 

brother. 

And at the same court there was entered a letter of attorney, dated 1 dth 

March, 1797, whereby the said George Bagster and Nathaniel Taylor appointed 

Richard Trovers their attorney to take admittance of the said tenements called 

Roofless Living, Home Living, and Mabys Hay, together with the said close called 

Sheep Acres, and to surrender the same to the use of the said George Knight, 

his executors, administrators, and assigns, for the life of the said Matthew 

Knight. 

In August, 1806, Thomas Clothier Knight died. In December in the same 
year» or early in ] 807, Matthew Knight went to America, and, in the month of 
May, 1807, a letter was received from him, but he was never heard of 
afterwards. 

Matthew Knight was in possession of the premises in question for the three 
years preceding his bankruptcy, which happened in 1797; and, after that 
event, George Knight entered into possession of the same premises, as the 
purchaser of Matthew Knight's interest, and continued in such possession till 
his death ; but he was never actually admitted tenant to the lord. 

On the Ist of August, 1807, George Knight executed an indenture of mort- 
gage to the said Richard Travers of all the said premises, for the term of 
seventy years, if the said Matthew Knight should so long live, for securing the 
payment of two several sums of 838/. and 375/. Soon after the date of this 
mortgage, all the premises were sold to Sir Evan Nepean, the father of the 
defendant in this action, (the plaintiff in error,) but the purchaser was never 
admitted tenant to the lord; and if any formal conveyance was executed, it 
had been lost. 

On the 12th December, 1807, George Knight died. 

On the 6th April, 1 808, Sir Evan Nepean granted a lease of the premises to 
the said Richard Travers for the term of fourteen years from this date, and 
Travers underlet the premises to George Way, who occupied them from die 
death of the said George Knight, in 1807, to the death of Trovers, in 1813. 
Shortly after Traverses death, the premises were surrendered by his execoton 
to Sir Evan Nepean, who continued in possession thereof by himself or bii 
tenants, from thence until his death, in 1822; and from that time to tiie pre- 
sent, the defendant. Sir Molyneaux Nepean, has been in the possession thereof. 

Upon these facts, two questions were raised at the trial; first, whether it wis 
incumbent on the lessor of the plaintiff to prove that the said Matthew Kmgk 
was actually alive within twenty years next before the commencement of the 
action ? secondly, whether it appeared, upon the evidence, that there had beea 
an adverse possession of the premises against the lessor of the plaintiff for 
twenty years before the action brought? The learned judge stated his opinioD 
to the jury, as to the first point, that it was incumbent on the lessor of the 
plaintiff to prove that Matthew Knight was actually alive within twenty yeiii» 
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and that he had not proved it; and, as to the second point, that, if Sir Evan 
Nepean took as purchaser of the interest of George Knight, then his possession 
had not been adverse for twenty years, because it could not be adverse so long 
as it was uncertain whether Matthew Knight was alive or dead, which was up to 
May, 1814. The jury found thot Matthew Knight yrva not proved to have 
been actually aUve withia twenty years next before the commencement of the 
action, but that it did not appear, by the evidence, that there had been an ad- 
verse possession of twenty years as against the lessor of the plaintiff, and the 
verdict was thereupon entered for the plaintiff. 

The lessor of the plaintiff excepted to the opinion of the learned judge on the 
first point, and the defendant to his opinion on the second point; and cross 
bills of exceptions were tendered and sealed accordingly, and writs of error 
sued out thereon. The case was argued in last Michaelmas vacation, by 

Sir W, Follett, for the plaintiff in error. — In order to sustain his case, it was 
incumbent on the lessor of the plaintiff to shew, first, that Matthew Knight was 
dead ; and, secondly, that the title fell on him in remainder within twenty 
years before the commencement of the action. It was contended, on the part 
of the lessor of the plaintiff, that, by analogy to the statute against bigamy, 
1 Jac. 1, c. 11, s. 2, and the statute 19 Car. 2, c. 6, as to estates pur autre 
vie, that the presumption of the death of Matthew Knight did not arise until 
after the expiration of seven years from the time he was last heard of; that is, 
that he must be presumed to have lived to the end of those seven years. There 
can be no legal presumption as to the time of his death. In Rex v. Inhabitants 
of Harbome(a), on an appeal against an order of removal of a female pauper, the 
respondents having proved the settlement by marriage, the appellants shewed 
that the husband had been previously married; and that a letter had been 
written by his first wife, bearing date twenty- five days before the second 
marriage, from Van Dieman*8 Land. The sessions having, on this evidence, 
quashed the order of removal, the Court of King's Bench held, that they were 
warranted in so doing; for that they might presume the first wife was hving at 
the time of the second marriage. In Rex v. Twyning{b), Lord Denman says, 
" I must take this opportunity of saying, that nothing can be more absurd than 
the notion that there is to be any rigid presumption of law on such ques- 
tions of fact, without reference to accompanying circumstances; such, for in- 
stance, as the age or health of the party. There can be no such strict pre- 
sumption of law. In Doe d. Knight v. Nepean, the question arose much as in 
Rex V. Twyning. The claimant was not barred if the party was presumed not 
dead till the expiration of seven years from the last intelligence. The learned 
judge who tried the cause held, that there was a legal presumption of hfe until 
that time, and directed a verdict for the plaintiff; because, if there was a legal 
presumption, there was nothing to be submitted to the jury. But this Court 
held, that no legal presumption existed, and set the verdict aside. I think the 
only questions in such cases are, what evidence is admissible, and what infer- 
ence may be fairly drawn from it." Patterson v. Black(c), which has not been 
before referred to, was an action on a policy of insurance on the life of one 
Macleane, from the dOth January, 1 772, to the SOth January, 1 778 : it appeared 
in evidence that, about the 28th November, 1777, Macleane sailed from the 
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Cape of Good Hope in the Swallow man-of-war, which, not being afterwards 
heard of, was supposed to have been lost in a storm off the Western Islands. 
In order to prove the death of Macleane before the 30th January, 1778, the 
plaintiff called witnesses to prove the ship's departure from the cape, and the 
several captains swore that they sailed the same day ; that the Swallow must 
have been as forward in her course as they were on the 13th and 14th January, 
when they encountered a most violent storm ; and that she was much smaller 
than their vessels, which weathered it with difficulty. Lord Mansfield left it 
to the jury to say, whether, under all the circumstances, they thought the evi- 
dence sufficient to convince them that the party died before the expiration of 
the time limited in the policy, adding, that if they thought it so doubtful as 
not to be able to form an opinion, the defendant ought to have a verdict. 

The general rule is, that no presumption arises as to the time, although it 
does as to the fact, of the death. 

But then it is said, that as Sir Evan Nepean took as a purchaser from 
George Knight, his possession was not adverse so long as it was uncertain 
whether Matthew Knight was alive or dead. That Sir Evan Nepean* s posses- 
sion was not adverse to the tenant for life, is altogether immaterial; the mo- 
ment he died, the possession became adverse to his remainder-man. The 
right of entry of the remainder-man accrued immediately on the death of the 
tenant for life. This question, then, resolves itself into the same as the 
former, namely, when did the death of the tenant for life occur? The sta- 
tutes of limitation contain no reference to the doctrine of adverse possesskm. 
The 21 Jac. 1, c. 16^ simply enacts, " that no person or persons shall make 
any entry into any lands, &c., but within twenty years next after his or their 
title, which shall first descend or accrue to the same ; and in default therecrf, 
such persons so not entering, and their heirs, shall be utterly excluded and 
disabled from such entry after to be made." Suppose, then, Matthew Kmgkt 
died in 1808, the remainder-man would have had full right to enter at that 
time. The recent act for the limitation of actions, 3 & 4 W. 4, c. 27, does 
not alter the case. The 2nd section enacts, " that after the 31st December, 
1 833, no person shall make an entry or distress, or bring an action to recover 
any land or rent, but within twenty years next after the time at which the 
right to make such entry or distress, or to bring such action, shaU have first 
accrued to some person through whom he claims ; and if such right shall not 
have accrued to any person through whom he claims, then within twenty 
years next after the time at which the right to make such entry or distress, <»" 
to bring such action, shall have first accrued to the person making or bringing 
the same." And the 5th section enacts, " that when the estate or interest 
claimed shall have been an estate or interest in reversion or remainder, sodi 
right shall be deemed to have first accrued at the time when it became an 
estate or interest in possession." Here the right of entry accrued, and the 
estate vested in possession, on the death of the tenant for life. No doubt 
there are instances in which a remainder-man may prevent the possessioii 
under the tenant for life from becoming adverse to himself, as in the case of • 
void lease for years by the tenant for Hfe, and receipt of rent under it by the 
remainder-man. Roe d. Brune v. Prideaux(c), Denn v. Rawlings{d), But if 
there be no act shewing a recognition of the possession, the occupation is adverw 
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from the death of the tenant for life. The doctrine of adverse possession 
was adopted on the principle that the right of entry did not accrue until the 
occupation of the land became no longer permissive, as in case of landlord 
and tenant, or of trustee and cestui que trust. So in the case of a joint 
tenancy, or tenancy in common, or of a mortgagor in possession with the con- 
sent of the mortgagee. Partridge v. Bere{e), Hall v. Doe d. Surtees(f), 
Here it is evident there was no occupation by the consent of the remainder- 
man. Doe d. Parker v. Gregory (g). If it were necessary to plead the 
Statute of Limitations specially, the lessor of the plaintiff would be bound to 
prove that his right of entry accrued within twenty years. 
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The Attorney- General, contrd,. — First, as to the question of adverse posses- 
sion. This case does not fall within the 3 & 4 W. 4, c. 27. The 15th sec- 
tion of that act gives the further period of five years during which the doc- 
trine of adverse possession was to remain as before. [Patteson, J. — ^That is 
where the possession was not adverse at the passing of the act.] Then how 
did the case stand under the old law? Matthew Knight, the tenant for life, 
having become bankrupt, his assignees convey his interest to George Knight; 
he mortgages to Travers; and Travers assigns his mortgage to Sir Evan 
Nepean, who becomes possessed of the equity of redemption as well as of the 
mortgage term. Sir Evan Nepean, therefore, represents George Knight, who 
represents Matthew. George Knight occupied the premises until December, 
1807; Hay, (the tenant under Travers,) succeeded, and held till 1814; then 
came in the tenant of Sir Evan Nepean. Where the possession is at first 
lawful, by the party entering in his own right, it does not become unlawful by 
his continuance in possession after the period when he is in possession by 
right. Hall v. Doe d. Surtees{h), Doe d. Colclough v. Hulse{i), Doe d. 
Souter V. Hull (k). Doe d. Smith v. Pike (l). Doe d. Roffey v. Harbrow (m). 
Doe V. Gregory is distinguishable, as there the husband did not come in law- 
fully by right. [Patteson, J. — ^The whole of that case is, that there may be 
an unlawful possession which does not amount to an ouster.] There must be 
an ouster, an intention to disseise, otherwise there is no dissebin. Reading v. 
Royston(n). In Doe d. Burrell v. Perkins (o), a tenant for life leased for her 
life, and died in 1 799, and the lessee continued in possession, without pay- 
ment of rent, till his death in 1805, when his son took possession, and con- 
tinued, without payment of rent, and, in 1807, levied a fine, with prodama- 
tions: it was held, that the remainder-man in fee might maintain ejectment 
against him without an actual entry to avoid the fine, or a notice to determine 
the tenancy; and Lord j^/Zeniorcm^A observed, "that, in order to constitute a 
title by disseisin, there must be a wrongful entry ; but here there has been no 
wrongful entry, but only a wrongful continuance of the possession ; therefore, 
there was no disseisin." If, then. Sir Evan Nepean entered rightfully, with- 
out an intention to disseise, his continuance in possession did not cause the 
statute to run. Nor could his possesison be adverse during the seven years 
while it was uncertain whether Matthew Knight was dead. 
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Secondly, it is submitted, that the ordinary presumption of law, is, that a 
party lives during the period of seven years after he was last heard of. That 
presumption may be rebutted by circumstances, as by proof that the party was 
aged, or infirm, or exposed to extraordinary peril. Thus in Patteson v. Black 
there was a storm and probable shipwreck. In Hatton v. King, Lord Ettem^ 
borough proceeded on the rule adopted in insurance law, namely, that a vessel 
proved to have sailed, and not to have been heard of for several years, may be 
considered as lost. In Doe d. George v. Jesson, it was held, that the pre- 
sumption of duration of hfe, with respect to which no account can be given, 
ends at the expiration of seven years from the time when the party was last 
known to be living. Against the lessor of the plaintiff the presumption is, that 
the tenant for hfe lived seven years from May, 1807 ; /or him the presumption 
is/that he lived no longer. If it were otherwise, this absurdity would follow, 
that if then this ejectment had been brought within twenty years from May, 
1807, it is admitted it might have been sustained ; but if it had been brought 
within seven years from that period, the plaintiff must have been nonsuited. 
The demise might have been laid the very day after the expiration of the 
seven years, but not earlier. The 1 9 Car. 2, c. 6, enacts, that when cestui 
que vies shall absent themselves by the space of seven years together, they 
shall be accounted as naturally dead. [^Coleridge, J. — ^The preamble shews 
that the inconvenience to be remedied was only the inability to prove the death.] 
Res V. Inhabitants of Harbome only shews, that the law will presume that life 
continues for twenty-five days. It must be conceded that in Rex v. Twgmng, 
there were conflicting presumptions, but the court admitted the existence of 
the presumption that life continues for seven years. [Lord Denman, C. J. — 
It is quite clear that the late statute does not apply.] It does not apply for 
two reasons: first, it is retrospective; secondly, this possession was not ad- 
verse. 

Barstovo, (in the absence of Sir W. FoUett,) was heard in reply. 

Cur. adv, vult» 



In Trinity vacation, the judgment of the Court was delivered by 

Lord Denman, C. J. — ^The lessor of the plaintiff claimed as grantee in re- 
version of a copyhold estate, on the death of Matthew Knight, Matthew Knigki 
went to America in December, 1806, or early in 1807, and the last account 
that was heard of him was by a letter written by him from Charleston, which 
was received in £n^/aii(/ in May, 1807. The declaration in this cause was 
served on the 18th January, 1834. At the trial, evidence was given to shew 
that the defendant came into possession as a purchaser of the interest of George 
Knight, who held for the life of Matthew Knight, 

Two questions arose. First, whether the lessor of the plaintiff was bound 
to give some evidenoe as to the precise time of Matthew Knight* s death, in 
order to shew that he had brought this action within twenty years of his 
death, or whether the presumption of his being alive continued to the last 
moment of the seven years since he was last heard of, when the law presumes 
that he was dead, and which was within twenty years next before the com- 



TRINITY TERM. 1837- 



297 



xneDcement of the action. Secondly, whether, on the supposition that the 
defendant came in as a purchaser of George Knight* s interest, there had heen 
twenty years' adverse possession as against the lessor of the plaintiff. 

The learned judge told the jury it was incumbent on the lessor of the plain- 
tiff to prove that Matthew Knight was actually alive within twenty years before 
the commencement of the action, and that he had not proved that fact by 
merely shewing, that seven years since he was last heard of expired within 
twenty years next before the commencement of the action; on which the 
counsel for the lessor of the plaintiff tendered a bill of exceptions. The learned 
judge also told the jury, that if they were of opinion that the defendant took 
as purchaser of the interest of George Knight, his possession had not been ad- 
verse for twenty years, because it could not be adverse as long as it was un- 
certain -whether Matthew Knight was alive or not, which it was up to Mag, 1814. 
Upon this, the counsel for the defendant tendered a bill of exceptions. The jury 
found that it was not proved that Matthew Knight was alive within twenty 
years, but that it did not appear that there was an adverse possession of 
twenty years ; and, under the learned judge's direction, they found their ver- 
dict for the lessor of the plaintiff. 

It seems the statute of 3 & 4 Will. 4, c. 27, was not adverted to at the trial, 
but only on the case being argued before the Court. We are all clearly of 
opinion that the second and third sections of that act, (which came into opera- 
tion on the 1st of January, 1634, seventeen days before this action was com- 
menced,) have done away with the doctrine of non- adverse possession, and, 
except in cases falling within the fifteenth section of the act, the question is, 
whether twenty years have elapsed since the right accrued, whatever be the 
nature of the possession. The right of entry, in this case, accrued on the 
death of Matthew Knight. Then, as the first and second questions were iden- 
tical, the learned judge was wrong in putting any distinct and separate ques- 
tion to the jury, on the nature of the possession, unless the case be within the 
fifteenth section. 

Now, that section applies only where the possession was not adverse, ac- 
cording to the former state of the law, at the time of the passing of that act, 
that is, on the 24th July, 1833. If that point had been raised at the trial, 
it is plain the jury would have been satisfied that the possession was adverse 
on the 24th July, 1833; for we know, by the report of Doe d. Knight y, 
Nepean, that an action had been brought and tried between the same parties 
some time before that date. Whether, therefore, the learned judge took a 
right view of the defendant's possession or not, under the former state of the 
law, is immaterial; the 3 & 4 Will. 4, c. 27, applies to the case, and the 
direction in respect of which the defendant's bill of exceptions was tendered, 
was therefore wrong. 

StiU it is necessary to determine the first and principal point in the case, 
because, if the learned judge's direction was also wrong as to that, the lessor 
of the plaintiff would be entitled to retain the verdict, although he obtained it 
on another ground. The Court is therefore called on to review the deci- 
sion of the Court of King's Bench in Doe v. Nepean. The doctrine there 
laid down is, that where a person goes abroad, [and is not heard of for seven 
years, the law presumes the fact that such person is dead, but not that he 
died at the beginning or at any particular period during those seven years; 
that if it be important to any one to establish the precise time of such person's 
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death, he must do so by evidence of some sort, to be laid before the jnry for 
that purpose, beyond the mere lapse of seven years since snch person was last 
heard of. 

After fully considering the argument at the bar, we are all of opinion, that 
the doctrine so laid down is correct. It is conformable to the provisions of 
the statute of James I., relating to bigamy; more particularly to the sta- 
tute 19 Car. 2, c. 6, relating to this very matter, the words of which dis- 
tinctly point at the presumption of the /act of death, but not at the time; 
it is conformable also to decisions on questions of bigamy and on poli- 
cies of insurance, and it is supported and confirmed by the case of Res 
V. Inhabitants of Harbome. It is true, the law presumes that a person 
shewn to be alive at a given time, remains alive until the contrary be 
shewn, for which reason, the onus of shewing the death of Matthew Knight, 
lay, in this case, on the lessor of the plaintiff. He has shewn the death 
by proving the absence of Matthew Knight, and his not having been heard 
of for seven years, whence arises, at the end of those seven years, an- 
other presumption of law, namely, that he is not then alive ; but the onus 
is also cast on the lessor of the plaintiff of shewing that he has commenced 
his action within twenty years after his right of entry accrued, that is, after 
the actual death of Matthew Knight, Now, when nothing is heard of a per- 
son for seven years, it is obviously a matter of complete uncertainty at what 
point of time in those seven years he died ; of all the points of time, the last 
day is the most improbable, and most inconsistent with the ground of pre- 
suming the fact of death. That presumption arises from the great lapse of 
time since the party has been heard of; because it is considered extraordi- 
nary, if he was alive, that he should not be heard of. In other words, it is 
presumed that his not being heard of has been occasioned by his death, 
which presumption arises from the considerable time that has elapsed. If 
you assume that he was alive on the last day but one of the seven years, 
then there is nothing extraordinary in his not having been heard of on 
the last day; and the previous extraordinary lapse of time, daring which he 
was not heard of, has become immaterial by reason of the assumption that 
he was living so lately. The presumption of the feet of death, seems, there- 
fore, to lead to the conclusion that the death took place some considerable 
time before the expiration of the seven years. 

It is true, the doctrine will often practically limit the time for bringing the 
action of ejectment in such cases ; and circumstances may be supposed, as of 
a lease for seven years commencing on the death of A., or of a promissory 
note payable two months after A.'s death, and many other cases which might 
be put, in which it would be difficult to carry into effect certain contracts, or 
to have remedies for the breach of them, if the parties interested, instead of 
making inquiry respecting the person on whose life so much depended, chose 
to wait for the legal presumption . Such inconveniences may no doubt arise, 
but they do not warrant us in laying down a rule, that the party shall be pre- 
sumed to have died on the last day of the seven years, which would manifestly 
be contrary to the fact in almost all instances. No such rule is enacted by the 
statute, nor is any one authority adduced in which any such role has been laid 
down. 

It is not necessary to make any election between the beginning of seven 
years and the end of them, and the period to which the death should be re- 
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ferred» as seems at one time to have been assumed. We adopt the doctrine of 
the Court of King's Bench, that the presumption of law relates only to the 
fact of death, and that the time of death, whenever it is material, must be a 
subject of distinct proof. 

For these reasons, we are of opinion, that the learned judge's directions to 
the jury, in respect of which the lessor of the plaintiff tendered a bill of excep- 
tions, was correct, and that the verdict ought to have been found for the defen- 
dant; but, as we cannot order it be so entered, the result is, that the verdict 
found for the lessor of the plaintiff must be set aside, and a venire de novo 

awarded. 

Venire de novo awarded. 
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The Attorney-General v. Catt. 

The defendant HPHIS was an information filed by his majesty's attorney-general, to recover 
toukea vesAei penalties against the defendant, under the 3 & 4 Wm, 4, c. 53, s. 44, 

for the purpose which provides, " That every person who shall, either in the United Kingdom or 
of meeting, on , _ / . _ _ . , "^ , , . .i^ i- • ^ j 

the high seas, the Isle of Man, assist or be otherwise concerned m the unsbippmg of any goods 

^oUand'^Md ^^^^^ ^® prohibited to be imported into the United Kingdom, or into the 
receiving on Isle of Man, or the duties for which have not been paid or secured, or who shall 
ulSr,' a^ijuin! knowingly harbour, keep, or conceal, or shall knowingly permit or suffer to be 
tiiy of contra- harboured, kept, or concealed, any goods which shall have been Olegally un- 
intended tobe shipped without payment of duties, or which shall have been illegally removed, 
smuggled mto without payment of the same, from any warehouse or place of security in which 
he accordingly they may have been deposited, or any goods prohibited to be imported, or to 

did, and the \y^ ^^^^ q^ consumed in the United Kin&fdom, or in the Isle of Man, and every 
cargo was ulti- o ' ^ 

mately landed person either in the United Kingdom or the Isle of Man, to whose hands and 

XtfM Uiarde- Possession any such uncustomed or prohibited goods shall knowingly come, 
fendant was 11- or who shall assist or be in any wise concerned in the illegal removal of any 
ties* wUhFiTthe S^^^ ^^"^ *^y warehouse or place of security in which they shall have been 
3 & 4 W. 4, deposited as aforesaid, shall forfeit either the treble value thereof or the penalty 
and that tlie' ^f 100/., at the election of the commissioners of his majesty's customs." 
transhipment It appeared at the trial, before Lord Abinger, C. B., at the Middlesex sittings 

from tlie fo- after last Hilary Term, that the defendant, who was the captain of a ship 
"**^'t^S?'' n ^^^^ ^^ Hope, belonging to Rye, had agreed with a person of the name of 
illegal unship. Moylan, to assist in smuggling tobacco into Ireland. The defendant was or- 
Sr^taiute." dered to proceed to Hull, and sail from thence, ostensibly, to Neath, in Gla- 
Heldy also, morganshire ; and it was arranged that, off the coast of Suffolk, he was to re- 
was properly * ceive, from a Dutch vessel, despatched by Minter, an agent of Moylan at Fhtsh- 
laid in Eng- (ng^ the contraband tobacco; thence to sail for Neath, to take in culm, for the 
purpose of covering the tobacco, and to proceed with his cargo to Youghd, 
in Ireland, The defendant, accordingly, received on board, from the Dutch 
ship, 330 bales of tobacco, in i)ackages of 601b. each, and, af^r taking in the 
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culm, at Neath f proceeded to Youghal, where he landed the cargo on the 13th 
oi February, 1834. 

It was objected, by the defendant's counsel, that the information ought to 
have been tried in Ireland, as the unshipping took place there. The point 
being reserved, a verdict passed for the crown. Jervis, in Easter term, moved 
to set aside the verdict, and having obtained a rule, cause was shewn in 
Trinity Term by. 

The Solicitor- General, Tancred, and Kaye, — ^The defendant is within the 
provisions of the act, either as harbouring and concealing the goods at Neath, 
or for unshipping them at sea, from the Dutch vessel into his own. This is 
shewn by The Attorney- General v. Tofnsett(a), which has decided, that taking 
goods on board a vessel at sea, is an illegal unshipment. The Court then 
called upon 

Jervis, for the defendant. — The case oi Attorney -General v. Tomsett docs not 
apply. The unshipping at sea cannot bring the defendant within the words 
of the act, which uses the words " for which the duties have not been paid." 
As it was impossible that duty could be paid at sea, it makes no matter whether 
they were unshipped or not, as the clause as to the payment of duties, shews 
that there can be no violation of the law until the goods arrive at their port of 
discharge, where such duties would be payable. The entire clause contem- 
plates goods unshipped without payment of duty, and shews that it must be 
an unshipping within the district where the duties attached, which alone can 
render the defendant liable. Neither can this be called " a harbouring of 
goods which were imported into the United Kingdom." The ship did not go 
into Neath for the purpose of importing the goods ; on the contrary, it was 
merely to procure culm, to conceal the illegal cargo. What is the meaning of 
the word " importing?" Does going into port for a further cargo, or in dis- 
tress, mean an importing? In Hale's Treatise on the Customs, cap. 20; 
Harg. Law Tracts, p. 216, it is said — " The duty is not due merely by com- 
ing into an English port; for so he might do for safeguard, or to stay for a 
wind, and yet without any intention of merchandize; and the customs are due 
only from such goods as are imported for merchandize, and «ot otherwise." 
This case precisely resembles that of the Attorney-General v. Kenijwek (b). 

Solicitor- General, contrH. — Either the tobacco could or could not be im- 
ported; now as this tobacco was in packages prohibited to be imported, the 
offence of the defendant, which is the unshipping of goods prohibited to -be 
imported, is clearly within the statute. 

Cur. adv. vultm 

Tlie judgment was now delivered by 

Lord Abingbr, C. B. — ^The third count of the information charges the de- 
fendant with penalties of treble the value of a quantity of foreign tobacco, 
which it is alleged he was, at Ratcliffe, in the county of Middlesex, concerned 
in imshipping, the same being goods prohibited to be imported into the 
United Khigdom. The facts of the case are these: — 

The defendant was the master of a vessel, called the Hope, belonging to the 
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port of Rye, At Rye, and also in London, he held consultations with a witness 
of the name of Moylan, with whom he agreed, in consideration of receiving 
5501., p .rt of which, 50/., was paid in hand, to take his vessel to Hull; to 
correspond, from thence, with a person of the name of Minter, at Flusking, 
then to take his vessel near to the coast of Holland, and to receive from a 
vessel, which Minter was to despatch for that purpose, a number of bales of 
tobacco ; then to proceed to Neath, in Glamorganshire, to receive on board a 
cargo of cidm, which was to be laid over the tobacco, for the purpose of con- 
cealing it, and then to take the cargo of tobacco, in that vessel, to Yaughal, in 
Ireland, 

This agreement was executed. The defendant went with the vessel to HuU; 
he wrote to Minter, he then sailed in ballast, ostensibly for Neath, On the 
high seas, off the coast of Holland, he received on board the Hope, from a 
Dutch vessel, 330 bales of tobacco, 601b. in each bale, and concealed them 
under the ballast. He went first to Yarmouth Roads, in the Isle of Wight, 
where the vessel was overhauled by revenue officers, who, however, did not 
discover the tobacco; from thence he sailed, in the vessel, to the port of 
Neath; lay there a considerable time, took in the cargo of culm, placed that 
over the tobacco, sailed to Youghal, in Ireland, and there landed the tobacco. 

It has been objected, by the counsel for the defendant, that the only act of 
unshipping this tobacco was in Ireland, where, of course, in that case, the 
information ought to be tried ; to which it was answered, that the tranship- 
ping it, from the Dutch vessel in the Hope, on the high seas, with intent to 
take it to Neath, and afterwards to Youghal, in Ireland, where it was to be 
landed, was an unshipping within the meaning of the stat. 6 Geo. 4, c. 108, 
8. 45, and that the defendant was concerned, in England, in that unshipping. 
It is by that section enacted, " that any person who shaU, either in the United 
Kingdom, or in the Isle of Man, assist or be otherwise concerned in the un- 
shipping of any goods which are prohibited, or the duties of which are not 
paid or secured, shall forfeit either the treble value thereof, or the penalty 
of 100/., at the election of the commissioners of his majesty's customs;" 
and it is averred, in the information, that the commissioners of customs 
have elected to proceed for the treble val ue. 

The tobacco in question was prohibited to be imported, being packed in 
bales of 601b. each, whereas the statute 6 Greo. 4, c. 107, s. 52, (in the table,) 
prohibits its importation unless in hogsheads, casks, chests, or cases, weighing 
4501b.; if from the East Indies, the weight required is 1001b. The question 
for the consideration of the Court is, whether the defendant, having at Rye 
and in London arranged this plan, which he afterwards executed to the very 
letter, has or has not, in England, been concerned in the unshipping of goods 
which were prohibited — which were intended to be, and which were, brought 
by him into the United Kingdom; first into Neath, in Glamorganshire, and 
afterwards into the port of Youghal, in Ireland, where they were actually 
landed by the defendant himself. The act of parliament has not required that 
the unshipping should be within the United Kingdom ; the offence consisti in 
being, within the United Kingdom, concerned in unshipping. The case of The 
King v. Tomsett, which was decided in this court, in Easter Term, 1835, in- 
volved this very question. In that case the defendant, at Dover, hired a Dover 
hoy, to meet, in her voyage to London, a boat from the F^renck coast, with a 
cargo of foreign silks, which he was to receive on board the hoy, and to convey 
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to London, concealed under the ballast. The Dover hoy did meet that boat 
accordingly, about two miles from the shore, within limits which commission- 
ers appointed under the stat. 13 & 14 Car. c. 11, had assigned to the port of 
Dover. She received the silks from that vessel, and brought them into the 
port of London, where they were discovered and seized. The Court decided 
that the defendant, having made the arrangement at Dover, was concerned in 
the unshipping, and that the unshipping from the French boat to the hoy, with 
a view to their being laid on land, was an illegal unshipment within the mean- 
ing of this act of parliament, without any reference to the limits of the port of 
Dover. And the Court see no reason to differ from that judgment. 

The principle in this case is the same. Whether the unshipping be from a 
small to a large vessel, or from a large to a small vessel, or from a vessel into 
the sea, which in the case of tubs of liquor is of frequent occurrence, cannot 
make any difference. Whether the unshipping be within two miles of the 
English coast, or whether it be within two miles of the coast of Holland, can- 
not make any difference. In any case the act is on the high seas, and without 
the limits of any English county. We are, therefore, of opinion, that the un- 
shipping, in this case, is an unshipping within the meaning of the act of par- 
liament ; and this rule must be discharged. 

Rule discharged. 



Exchequer, 



Att.-Gew. 

V. 

Catt 



Luce v. Irwin. 



TN this case, Humphrey moved to enter an exonereier on the bail- piece on 
the ground of a variance between the affidavit to hold to bail and the 
declaration. 

The affidavit described the cause of action as a bill accepted by the defen- 
dant, payable to one Flaherty, delivered by the defendant to Flaherty, and 
by him indorsed to the plaintiff; in the declaration it was stated that the bill 
was accepted by the defendant in favour of Flaherty, indorsed by Flaherty to 
one lies, and by lies indorsed to the plaintiff. 

Humphrey contended that this was a variance, and relied upon the judg- 
ment of Lord Kenyon, C. J., in the case of Wilks y, Adcock (a); and also 
upon the fact that the Courts, where bail were to be exonerated, would give 
relief for the slightest variance such as even a mistake in a name. 

Lord Abingsr, C. B. — This is no variance; in point of substance, as far 
as the legal liability is affected, the statement in the affidavit and in the decla- 
ration are the same. 



An affidavit to 
hold to bail, 
described the 
cause of action 
as a bill ac- 
cepted by the 
defendant, de- 
livrred by him 
to F., and in- 
dorsed by F. 
to the plaintiff. 
The declaration 
stated the bill 
to have been 
accepted by 
the defendant, 
delivered by 
him to F., in- 
dorsed by F. to 
K., and by E. 
indorKfd to the 
plaintiflT. Held^ 
no variance. 



Parks, B. — In the case of Mills v. Adcock the bill was decribed as a bill 
or order for the payment of money, but all mention of the order was omitted 
in the declaration, and this the Court considered a variance. Even with this 
qnalifiication that case is difficult to be supported. 



The rest of the Court concurring, the 



Rule was refused. 



(a) 8 T. R. 27. 
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Ex^iequer. BlESSLEY V, SlOWMAN. 

Theplaintiff TPRESPASS for false imprisonment aeainst the defendant who was a 

had been ar- jL i o 

rented by the sheriff's officer. Pleas. — 1 . Not guilty. 2. Justification under a writ 

two'^^'^on'" ^"^^ °"* ^y °"^ Price, The plaintiff new assigned. To this the defendant 

In one of the pleaded^ 1. Not guilty; 2. A justification under a writ at the suit of a person 

defwidant had ^^ *^^ name of Lewis, Replication de injurid. It appeared, at the trial, before 

received autho. Lord Abinger, C. B., at the sittings after last Trinity Term, that while the 

charge him out P^^tiff was in custody, under the two writs mentioned In the pleadings, it 

^^^"I'^iS^hi **"' ^^ communicated to the defendant, hy Lewis, that his demand had been paid, 

for an hour. &ud that the action upon which the plaintiff was arrested at his suit, had been 

/fir/<i, that aa settled, and Lewis accordingly directed his discharge. This feet had not been 

proof that he communicated, by the defendant, to the plaintiff. The plaintiff shortly alter 

ionlrer thanthe c^^^uted a bail-bond in Price's action, and the defendant also required him to 

defendant waa sign what purported to be a bail-bond in Lewis's action, but from some infor- 

taining him on i^^^ity could not amount to such, and upon so doing he was discharged. It did 

a^unt of the not appear that the plaintiff was detained any longer than was justifiable 

that DO action under Price's action. The lord chief baron having been of opinion, at the 

lay ai^inst the triel, that there was no proof of the plaintiff having been kept in custody any 

falae impriion- longer time than the defendant could justify under the writ at the suit oi 

ment, p„-^^^ nonsuited the plamtiff. 

Jervis now moved to set aside the nonsuit and enter a verdict for the plaintiff, 
and contended that the defendant having called upon him to sign the sup- 
posed bail-bond in Lewis's action, amounted to an imprisonment, as it was his 
duty, upon the execution of the bail-bond in Price's action, to have dismissed 
him. 

Lord Abingbr, C. B. — It is as old as Lord Coke that a man may assign 
one reason for an act and in pleading justify for another; and upon proof 
of the existence thereof at the time, he will have an answer to an action. 
That is precisely the present case. 

Parks, B. — I think the nonsuit right. I am also of opinion that the plea 
covers the detainer. There is no proof he was in custody a longer time 
than the defendant was justified in keeping him under Price's writ. It is 
incumbent on plaintiff to shew that he was detained for a longer time. 

Rule refused. 



MICHA£LMAS TERM, 1837- 305 



Priestley r. Fowler. Srchpitier. 



r^ ASE. The declaration stated that the plaiDtiff was a servant of the defen- Jj ■" ■«tIflo on 

dant, in his trade of a butcher: that the defendant had desired and directed dedaradoo 

the plaintiff, so being his servant, to go with and take certain goods of the jSj^ff*!^* 

defendant's, in a certain van of the defendant, then used by him and conducted lervant of tho 

by another of his servants, in carrying goods for hire, upon a certain journey; h?ite»de^of » 

that the plaintiff, in pursuance of such desire and direction, accordingly com- batcher, aod 

menced and was proceeding and being carried and conveyed, by the said van, ^^^ ordered ' 

with the said goods; and it became the duty of the defendant, on that occa- theplaintiff, ■• 

sion, to use due and proper care that the said van should be in a proper state uke ceruin* 

of repair, that it should not be overloaded, and that the plaintiff should be 5*^^**?* 

safely and securely carried thereby; in consequence of the neglect of all and vao, driTen by 

each of which duties, the van gave way and broke down, and the plaintiff was Jf^^jJj'dSS^ 

thrown with violence to the ground, and his thigh was thereby fractured, &c. dant; that tho 

Pfc«-Not guflty. Sdin%"Si!J 

At the trial, before Park, J., at the summer assizes for the city of Lincoln, *?"^*Xy ^^ 

it appeared that the defendant was a butcher and the plaintiff was his servant, irith the 



The defendant ordered the plaintiff to convey certain quantities of meat to E?^» "^ ** 

'"''''' "^ ' * '"^ datvof thedOi 

fendant to me 



London, which were placed in a cart of the defendant. The plaintiff remon- datv of the do- 
etrated, on account of the cart being overloaded, and too weak to bear the d?cwid*mSDet 



load, and it being dangerous to go by it. The defendant answered — " You care that the 

are a fool," or words to that effect, " get up." The plaintiff accordingly j^ iiTiMnoper 

mounted, and when near Peterborough the cart cracked ; the plaintiff still con- *^j^ of re]piur, 

tinned his journey, till at length the cart broke down, and the plaintiff's leg should not be 

was broken. To recover damages for this injury, the present action Was Ju^'^T'**!^^ 

brought. The jury found a verdict for the plaintiff. Adams, Seijt., in the tiff ahottld be* 

course of the last term, obtained a rule to arrest the judgment, on the ground ^J^^*^?'! 

that there was nothing in the declaration to throw any liability on the master; noTerthelew 

and also for a new trial. The latter branch of the rule he now abandoned, quence"ofAe 

88 the defendant had become bankrupt since the last trial. The arguments, defendant*e 

therefore, were solely confined to the motion in arrest of judgment. [be Tan broke 

down, and tlie 

Gculboitme, Seijt., and N. R, Clarke, shewed cause. — The ground on which waa broken. 

it will be contended, on the other side, that the defendant is not liable, is, that SlM? ®? ™?I- 

uon in arreit or 

there is nothing on the face of the declaration to show that it was the plain- judgment, that 
tiff's duty to go in the van. On the day in question, the defendant ordered J^ toSiSr"'^ 
the plaintiff to go with the van. {^Parke, B. — ^The doubt is, whether he was cicnt, aa there 
in the van by his master's orders.] After verdict, it must be intended he was jt to thew^at 
to go m the van. The declaration itself states — ** he was to go with and take *''« ^'k'm^* 
the goods of the defendant in and by the van; " and, moreover, *' that the law. 
plaintiff, by the desire and at the command of his master, was being carried in 
the van." It was part of the plaintiff's duty that he was to be carried by the 
van on his journey. Even if the statement were more ambiguous, the real 
question is, whether, after verdict, sufficient is not stated. It is true this is 
so for a case of the first impression, that there is no precedent exactly in point; 
still there is no difference between this and the case of an ordinary coach pas- 
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senger. [Lord Ahinger. — ^There is this distinction : the coach passenger has no 
means of knowing the state of the coach, the servant has. Suppose this case: 
a master, knowing a room to be infectious, puts a servant to sleep there, and 
the servant incurs a disease, the master would clearly be liable; but it would be 
otherwise if he had put him in a room where the windows were broken, and 
the place otherwise so obviously ruinous, as that he himself could actually see 
its condition ; in the latter case you would hardly say that the master would 
be liable for an injury that resulted to the servant.] The passenger by a 
coach, it is true, pays money ; the servant pays by his services ; it is, there- 
fore, part of the master's contract, that he will not expose him to risk in per- 
forming these services, which are as good a consideration as the payment in 
money by a coach passenger. After verdict, it must also be intended, that 
the master knew the van was overloaded. If, therefore, a master orders a 
servant to go on a van which he knows to be overloaded, if the van breaks 
down, is he not entitled to protection equally with a passenger, each giving a 
consideration, although of a different kind ? Suppose the master knowingly over- 
loads the van, and the servant makes an objection to go on it, and the master 
orders him to go on, and the cart breaks down ; can the roaster say, you knew 
the risk; it was your own fault ? After verdict, it must be intended it was the 
master's duty to provide a proper vehicle. Besides, the present case stands 
thus : a master orders a servant to do an act, the servant remonstrates, the 
master insists, and the servant complies ; can the master turn round and say, 
you knew the danger, and did the act with your eyes open ? [Lord Abinger. — 
If the master undertook it was sufficient, and made a promise to that effect, I 
should then consider him liable.] This would be intended after verdict. If 
this had been assumpsit, the law would raise a promise co- extensive with what 
the declaration states to be the duty. [Lord Abinger, — ^That is, if you shew a 
duty, the law will imply a promise. I can conceive two cases in which an action 
woidd be maintainable ; one, where the master maliciously designed to injure 
the plaintiff; the other, where he positively guaranteed the safety of the ser- 
vant.] After verdict, it will be intended that the master was aware of the 
danger, and that he denied to the servant that there was any danger, and, in 
fact, that the servant did not know of the danger. [Parke, B. — Suppose 
I send my servant on the roof, to clear away the snow; if the roof gives way 
am I hable ?] The present case differs; it is not a mere state of insufficiency; 
for the overloading of the cart is a positive act, which occasions the accident. 
Moreover, it appears, by the declaration, that he rode on the van by the com- 
mand of his master. It is left equivocal, in the declaration, whether he knew 
the state of the van. It is to be inferred, from the declaration, that his master 
knew of the danger, and, according to a well-known rule, even equivocal 
words will be construed so as to uphold the verdict. 



Adams, Serjt., control, — ^This action is case, not assumpsit, and herein there 
is an essential difference. [Parke, B. — No doubt there is here an implied con- 
tract between master and servant ; to what extent is the question.] Case will 
not lie unless on a common-law liability. Is this such } If the liability arose 
from a special agreement other than at common law, assumpsit ought to have 
been the form of action. In order to make the present action maintainable, 
five circumstances must concur. First, that the van was overloaded, by de- 
fendant's order. Second, that plaintiff was ignorant of its being so over- 
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loaded. Third, there must be an order by defendant, to plaintiff, to go on 
the van. Fourth, that it was necessary for the plaintiff to do so, in order to 
perform his duty in respect of the goods. And, fifth, that the order shall be 
a lawful command which the servant is bound to obey. Even supposing it 
true that the van was overloaded, by the order of the defendant, there is no 
expression by which we can gather, from the declaration, that the plaintiff 
was ignorant of it ; we could not, therefore, deny that which did not appear 
on their declaration. Then as to the necessity of going in the van, where is 
the statement to warrant such a construction ? \_Parke, B. — ^They have re- 
moved my difficulty as to that point. The word ** in " may cover both the 
taking of the goods, and the mode of the plaintiff's going, and it is afterwards 
positively averred, he was in the van by the command of the defendant. Lord 
Abinger, C. B. — The words are lit and hy the van. The latter statement, 
above referred to, interprets the ambiguity.] Then as to the consideration of 
the fourth point. It must fall fairly within the scope of the servant's duty to 
ride in the van, and it must also be necessary to do so, in order properly to 
perform that duty. Is that so in this instance ? The substance of the com.- 
mand clearly is to take the goods to London: the mode is by going in the 
van ; now, unless going in the van is necessary, in order to take the goods to 
London, it forms no part of the command. The common-law liability could 
only arise on a command, the whole of which is necessary. [Lord Abinger, 
C. B. — If he is a servant, he must obey all lawful commands. It was a lawful 
command to take goods to London, Parke, B. — ^You cannot intend a violation 
of law until it is proved.] Still, on the face of the declaration, there must be an 
averment, that it was necessary for him to go in the van, and that the command 
was lawful, neither of which appears on this declaration. The adjunct " to 
go in the van," ought to be averred as a necessary part of the duty, and a 
lawful command. And, even supposing all the five points to have arisen, this 
is not a common-law liability, but is in the nature of a contract, and, as such, 
ought to have been shaped in assumpsit. 

Cur, adv, vult. 
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Lord Abinoer, C. B. — ^This was a motion in arrest of judgment, after a 
verdict for the plaintiff, upon the insufficiency of the declaration. [His lord- 
ship, after stating the declaration, proceeded thus :] It has been objected to 
this declaration, that it contains no premises from which the duty of the de- 
fendant, as therein alleged, can be inferred in law ; in other words, that from 
the mere relation of master and servant, no contract, and therefore no duty, 
can be implied, on the part of the master, to cause the servant to be safely 
and securely carried, or to make the master liable for damages to the servant, 
arising from any vice or imperfection unknown to the master, in the carriage, 
or in the mode of loading or conducting it ; for, as the declaration contains 
no charge that the defendant knew any of the defects mentioned, the Court is 
not called upon to decide how far such knowledge on his part, of a defect un- 
known to the servant, would make him liable. It is admitted, that there is no 
precedent for the present action by a servant against a master. We are, 
therefore, to decide the question upon general principles, and, in doing so, we 
are at liberty to look at the consequences of a decision the one way or the 
other. If the master be liable to the servant in this action, the principle of 
that liability will be found to carry us to an alarming extent. He who is 

X 2 
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responsible by his general duty, or by the terms of his contract, for aD the 
Priestley consequences of negligence, in a matter in which he is principal, is responsi- 
*'• ble for the negligence of all his inferior agents. If the owner of the carnage, 

therefore, is responsible for the sufficiency of his carriage to his servant, he is 
responsible for the negligence of his coach-maker, or his harness- maker, or 
his coachman. The footman, therefore, who stands behind the carriage, may 
have an action against his master for a defect in the carriage, owing to the 
negligence of the coach-maker, or for a defect in the harness arising from the 
negligence of the harness-maker, or for the drunkenness, neglect, or want of 
skill in the coachman. Nor is there any reason why the principle should not, 
if applicable to this class of cases, extend to many others. The master, for 
example, would be liable to the servant, for the negligence of the chamber- 
maid, in putting him into a damp bed; for that of the upholsterer for sending 
in a crazy bedstead, whereby the servant was made to fedl down, while asleep, 
and injure himself; for the negligence of the cook in not properly cleansing 
the copper vessels used in the kitchen; of the butcher in supplying the family 
with meat of a quality injurious to health ; of the builder for a defect in the 
foundation of the house, whereby it fell and injured both the master and ser- 
vant in the ruins. The inconvenience, not to say the absurdity, of these con- 
sequences, afford a sufficient argument against the application of this principle 
to the present case. But, in truth, the mere relation of master and servant 
never can imply an obligation, on the part of the master, to take more care of 
the servant than he may reasonably be expected to do of himself. He is, no 
doubt, bound to provide for the safety of his servant, in the course of his em- 
ployment^ to the best of his judgment, information, and belief. The servant 
is not bound to risk' his safety in the service of his master, and may, if he 
thinks fit, decline any service in which he reasonably apprehends injury to 
himself; and in most of the cases in which danger may be incurred, if not in 
all, he is just as likely to be acquainted with the probability and extent of it 
as the master. In that sort of employment, especially, which is described in 
the declaration in this case, the plaintiff must have known, as well as his mas- 
ter, and probably better, whether the van was sufficient, whether it was over- 
loaded, and whether it was likely to carry him safely. In fact, to allow this 
sort of action to prevail, would be an encouragement to the servant to omit 
that diligence and caution which he is in duty bound to exercise on behalf of 
his master, to protect him against the misconduct or negligence of others who 
serve him; and which diligence and caution, while they protect the master, 
are a much better security against any injury the servant may sustain, by the 
negligence of others engaged under the same master, than any recourse 
against his master for damages could possibly afford. We are, therefore, of 
opinion, that the judgment ought to be arrested. 

Rule absolute. 
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ASSUMPSIT. The declaration stated, that the plaintiff at the time of l}iJJ*5J5j|^ 

making of the agreement with the defendant hereinafter mentioned, waa tion stated that 

lawfully possessed, that is to say, for the residue of a term of six years, of and i^'JjjJfunT 

in a certain dwelling-house and premises, &c., and also of certain household- ponmcd or a 

furniture, tenant's fixtures, chattels, and other effects, then being on the said iJ^i^hoiiM aod 

premises; and thereupon, on the 9th of November, 1836, by a certain agree- premlto, &c., 

ment, made between the plaintiff of the one part, and the defendant of the inio farnitarc,' 

other part, it was agreed that the plaintiff should tell and assign the said ^ant*! fix- 

lease, with the outbuildings and premises, for the sum of 200/.; and the then being oo 

plaintiff thereby agreed to sell the defendant all her household-furniture, te- ^S^^'J*^- 

nant's fixtures, horses, carriages, hay, com, implements, and effects, then residue of a 

on the said premises, which she might have a right to sell, at a fair valuation ^^? ^ 

to be made by two appraisers; and the plaintiff agreed, that possession of the that theplaia. 

premises should be given to the defendant on or before the first day of tell^udastign 

January then next, on being paid the aforesaid premium for the lease, and ^5 ■•{** '•■*•» 

for the goods, fixtures, stock in trade, and effects ; and the defendant agreed buildlDgi and 

to purchase the said lease and the said household furniture, tenant's fixtures, V^}*^ ** • 
"^ ^ 1 /. certain sam; 

&c., and to take possession and pay for the same on or before the said 1st and all Uie 

day of January. And the said parties thereby mutually agreed, that if either nUui^Ac. 

of them should make default, he should pay to the other the sum of 500/., as or then on tha 

in nature of liquidated damaged The declaration then stated, that, after making ^ ^ £b^'2!^ 

the agreement, and before the said Ist day of January, to wit, on the 31st day ^^i and that 

of December, 1836, by a memorandum indorsed on the back of the before men- should be given 

tioned agreement, it was agreed between the parties, in consequence of the said ^ *^* ^^'^^ 

Ist day of January being inconvenient, to postpone the completion of the fore a certain 

said agreement until the 6th day of January, The declaration then averred, Jjjj^' {{jj 

that, from the time of making the agreement, hitherto, the plaintiff was ready from the time 

and wining to assign and convey her interest in the premises, SfC, and to assign ^greemnit the 

and deliver to the defendant her household furniture, fixtures, horses, carriages, pisintiflTwai 

hay, com, implements, and effects, as aforesaid, at a fair appraisement, and to w\\\i\g to 

deliver possession, and complete and fulfil the said agreement, upon the 5th £^''1?^ i^, 

day of January, niture, Ac, 

Breaches assigned, in non-payment of the premium, &c. waa'ti^ ctm? ' 

Pleas — 1st. That the plaintiff was not possessed of the said dwelling-house It appeared 

and premises, household furniture, tenant's fixtures, chattels, and other effects daVupon^ 

or any part thereof, in manner and form, &c. which the 

2ndly. That the plaintiff was not ready and willing to assign and convey en^^^nT** 

the estate and interest which she had in the said dwelling-house and premises ^^ house, xog^ 

at the time of the making the said agreement. furniture, was 

destroyed. 
Held^ that upon this issue the plaintiff could not recover. 

By an indomement on the agreement the day for delivering the possession was enlarged. 
Held^ that such indorsement constituted a fresh agreement; but gumre^ per ParkCy B., 
whether it wan of the value of 20/., so as to require a stamp. 

The plaintiff, who was widow of the former lessee, toolc out administration subsequent 
to the date of the agreement, and l)efore the day appointed for the delivery of poasevaion. 
Held^ that the taking out of administration had no relation back, so as to give tne plaintiff 
title at the date of the agreement. But seniUe^ that if the plaintiff could make title at the time 
appointed for performing the contract, an issue found that she was not pouetsed at the date of 
toe agreement, was immaterial. 
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3rdly. That the plaintiff was not ready and willing to assign and deliver 
to the defendant her household furniture, tenant's fixtures, horses, carriages, 
hay, corn, implements, and effects. 

4thly. That the plaintiff was not ready and willing to deliver possession, 
and to complete and fulfil the said agreement, according to the effect and 
meaning thereof, in manner and form, &c. 

At the trial hefore Lord Abinger, C. B., at the Middlesex sittings after 
Trinity Term, the agreement dated the 9th of November, together with the 
indorsement thereupon for postponing the time for delivering up possession 
until the 6th of January, as stated in the declaration, was proved. 

It appeared that the plaintiff had not taken out administration until the 
3 1st of December: and also that upon the evening of the 9th of November, 
a great portion of the premises were destroyed by fire, together with the 
furniture and effects. Three objections were taken by the defendant's counsel. 
1st, that the indorsement amounted to a new agreement, and therefore re- 
quired a stamp. 2nd, that at the time of the agreement the plaintiff had no 
interest in the subject-matter thereof; and 3rdly, that by the terms of the 
lease under which the plaintiff held, a license to underlet was necessary, and 
that none was proved. On this last point the lord chief baron directed a 
nonsuit. 



Kelly moved, in this term, for a rule to shew cause why the nonsuit should 
not be set aside; and havmg obtained it, 

Thesiger and Ogle shewed cause. — It is unnecessary to consider this ques- 
tion otherwise than by shewing that the plaintiff was liable to be nonsuited; 
and if this shall appear to be the case it will form an answer to the motion for 
a new trial. 

And first as to the issue upon the possession of the plaintiff. The plaintiff, 
having accepted an issue upon her possession upon the day on which the 
agreement was made, is bound to prove that fact. It appeared that at the 
time of making the agreement she had not taken out letters of administration; 
and as by law, the taking out of letters of administration does not vest the 
property by relation in the same manner as the grant of probate to an exe- 
cutor, it is clear the plaintiff was not possessed at the time. In Doe d. 
Hornby v. Glenn (a), it was held that an agreement entered into by a person as 
administrator de son tort, did not bind him after he had taken out letters of 
administration : which shews that the grant of administration confers no title 
by relation. In Middleton's case(b), it is said, " If A. releases and afterwards 
takes administration, it should not bar him, for the right of the action was not 
in him at the time of the release." It may be considered that the possession 
of the plaintiff might have been sufficient as against a wrong- doer; here, 
however, the case is different, being a case of contract. [Peirke, B. — She 
might, by stating that she was entitled as administratrix and about to take out 
letters of administration, have enabled herself to answer the plea.] The case 
of Carvicke v. Blagrave{c), shews that an averment of this kind, as to pos- 
session, is material and traversable. As to the second point, the first count 
of the declaration having stated the inconveniences of giving possession on the 



(a) I Ad. & E. 49. 



{b) 5 Coke, 28. 
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1 st of January, went on to aver the substituted agreement. In proof of this the 
original agreement was produced, having an indorsement, stating the post- 
ponement of the time. To this it was objected, that the memorandum so in- 
dorsed constituted a new agreement in point of fact; and, notwithstanding 
that the original agreement was properly stamped, it was objected to as re- 
quiring a fresh stamp before it could be received in evidence. Reedy, Deere{d). 
In Stephens v. Lowe(e), where, on the fly-leaf of an arbitration-bond, there 
was an indorsement bearing date after the time limited by the bond for mak- 
ing the award, and stating that the parties within-named had met that day by 
consent, it was held, that this memorandum being evidence of a new agree- 
ment to refer, was not admissible in evidence without a fresh stamp. Lastly, 
it was in evidence that on the day upon which the agreement was signed, the 
premises were burnt down, and a greater part of the furniture destroyed. It 
was out of the plaintiff's power, therefore, to assign all the furniture and other 
matters included in the agreement on the day appointed. It was indeed con- 
tended that the defendant, having proceeded with the negociation after the 
fire, had waived this difficulty. That, however, ought to have been made the 
subject of a special replication. The issue here is joined on her readiness and 
willingness, to assign and convey aU the stipidated articles, on the day men- 
tioned; it was incumbent, therefore, upon her to shew an offer, at least, to do 
so. In Stent v. Bayliss{/), the Master of the Rolls, puts this case, "If I 
should buy a house, and before such time, as, by the articles, I am to pay for 
the same, the house be burnt down by casualty of fire, I shall not in equity be 
bound to pay for the house." [Lord Abinger, C. B. — That must mean before 
the completion of the contract.] Even so; here also the articles in question 
continued to be the plaintiff's property; she must, therefore, bear the loss. 
[Parke, B. — She cannot recover, hers being an entire contract; her words 
are, the effects "then on the premises; " they have been burnt, and she is, 
therefore, incapacitated from performing her contract.] In Zagury v. FW' 
nell(g), it was held, that goods sold remain at the risk of the seller, while any 
thing is to be done to them to ascertain the amount of the price. So also in 
Rugg V. Minett{h), Here the property remained in the plaintiff until the 
goods were valued; she must therefore bear the loss. 
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Kelly, control, was directed to confine himself to the 2nd and 3rd points. — 
The indorsement required no stamp. The substance of the agreement to be 
performed is the same; there is no alteration except in the enlargement of 
the time. If a stamp is necessary in the present case, it will be equally so, 
in aU cases where an arbitrator to whom power is not given by the submis- 
sion, enlarges the time for making his award by the consent of the parties, 
yet this is never done. There is a manifest distinction between an enlarge- 
ment before and after the time for the making of an award has expired. If 
the enlargement is after, it is clearly a new agreement, and therefore re- 
quires a stamp, and that was all that is determined by Stephens v. Lowe, 
[Parke, B. — I cannot see what difference it can make in point of law, whe- 
the enlargement is before or after the expiration of the time. It is equally an 
agreement, and if of the value of 20/. will require a stamp.] At all events 
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it cannot be said, that the subject matter of this agreement is of the value 
of 20/. There is no difference in the subject of the agreement, and how is 
the value of the delay to be estimated? This is a question on the stamp laws, 
and therefore the Court will construe it strictly. Here is no indulgence to one 
party at the expense of the other; it is a mere collateral accommodation, which 
may not be of the value of 20/. \_Alder8on, B. — In Kensington v. Inglis (i) an 
alteration on a policy would have been subject to a stamp, only for the express 
provision of the statute 35 Geo. 3, c, 63. Lord Abinger, C. B. — It is stipu- 
lated, in the agreement, that there was to be a penalty incurred, by reason of 
the non- performance of the contract; the measure of the value of the agree- 
ment, to postpone the time, will be the amount of the penalty.] If 40/. were 
the deposit to be paid, and by a subsequent agreement 5/. were to be waived, 
would that require a new stamp ? [Alderson, B. — ^This is a different case, for 
it is an agreement to convey aU the property on a different day.] Secondly, 
as to the objection arising from the burning of the premises : the agreement 
was made on the 9th of November ; the fire took place the same day ; the par- 
ties still proceeded as if no loss had occurred. It ought, therefore, to have been 
left, as a question to the jury, whether in this case there was not a new agree- 
ment between the parties to contract for what remained upon the premises. 
[Parke, B. — It might be evidence for a jury on a new agreement that he had 
waived his objection, but here you have declared on the old ag^ement. 

Lord Abinqbr, C. B. — I think the plaintiff was properly nonsuited. It 
was the duty of the plaintiff, consistently with the present state of the record, 
to prove a performance of her contract, which was to deliver all the effects 
then upon the premises. What has been urged by the plaintiff^s counsel a 
mere matter of evidence to support a new contract, if such had been dedared 
upon. By the present pleadings, however, the plaintiff is bound to a strict 
performance of the original ag^reement. On the second point, I am also strongly 
inclined to think, that there was a new contract, and that, therefore* there 
ought to have been a new stamp. 

Parks, B. — I am also of opinion that the nonsuit was right. As to the 
first question, I think that the allegation that the plaintiff was possessed, at 
the time of the agreement, has not been proved. It may, however, be a 
question, whether such an issue is material, the real question being, I iqppre- 
hend, whether the party contracting could make a good title at the time when 
the contract was to be carried into effect. As to the second point, I oertaioly 
think there was an agreement: but my doubt is, whether such agreement was 
of the value of 20/. ? I, therefore, do not pronounce upon it; but, certainly, I 
should not be inclined to nonsuit upon that ground alone. As to the third 
objection, I think, decidedly, it ought to prevail. She has not made out the 
issue that she was ready and willing to deliver all the effects upon the pre- 
mises at the time of sale. The original agreement, upon which the present 
declaration is framed, is clearly applicable to all the fixtures, implements, &c. 
then on the premises, for which the defendant was to pay at a valuation. The 
declaration, after stating the enlargement of time, avers her readiness and 
willingness to convey, in terms as large as the original agreement. The 
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plaintiff was, therefore, bound to maintain that issue. How does she do so ? 
By evidence that, in point of fact, they were destroyed. What occurred sub- 
sequently may be the foundation of a new agreement, but the declaration 
ought to have been conformable thereto. 

Aldbrson, B. — I am of the same opinion. As to the stamp, I think the 
objection ought to prevail. In Attwood v. Small (k), where an agreement re- 
ferred to a clause in a former agreement, and provided that it should extend 
to the new agreement, as if it had been repeated therein, it is plain, from the 
judgment of the Court, that a new stamp would be requisite, under circum- 
stances similar to those in the present case. 

GuRNBT, B. — I think the objection, as to the stamp, is a good one. As to 
the other point, the plaintiff could not fulfil the contract stated in the agree- 
ment, and her readiness to perform which she avers in her declaration. 
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Rule discharged. 
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Irving and another v. Veitch. 



A SSUMPSIT on two promissory notes for 1187/. lOs. each, made on the The defendant 
30th oi November, 1824, and delivered by the defendant to the plaintiffs, ^^f^ ^'j^fjjj^, 
one payable on the 31st of December, 1825, the other on the 31st of December, in a consider- 
1826. There were also counts for money lent, money had and received, JSjjJney^iriiTe 
money due for interest, and upon an account stated. Plefu — As to the ihem two pro- 
money counts, non-assumpsit; as to the whole declaration, the Statute of il2^^[!^^t^ 
Limitations. which were 

At the trial, before Lord Abinger, C. B., at the last sittings after Trinity ^\^^ theyar- 

Term, the facts appeared to be as follows: — ^The plaintiffs, who were merchants H^^l ») "f JSl 
- r T * J /. . i. , , -, , i. .1 JT^^y- In 1827, 

in London, had for a senes of years been the agents and correspondents of the the debt due to 

defendant and his partners, who carried on business at Madeira, the defendant J^''*„^'n|2d*^ 

himself being, in addition, the Enylish consul in that island. Considerable ad- 2246/. ; and it 

vances had been made by the plaintiff for the defendant's house, and a large ar- JJJ^^ ^ defen- 

rear was due to the plaintiffs. The defendant arrived in England in the year 1 824, dant should 

and was arrested by the plaintiffs. A negotiation was entered into in order to amounifby hU 

effect an arrangement for the payment of the debt. By an agreement dated the *'"\^°' ^45/., 

30th of November, 1 824, the defendant handed to the plaintiffs, amongst other paid, and also 

things, the two promissory notes in question; and a security for the two notes "^ *°°"f smZ' 

was given in these words by the defendant: — "As a security for these two out of hit sa.* 

notes, I hereby distinctly confirm the appropriation of the proceeds of certain l^JJiJhcr 

with the proceed! of certain wines which he had consigned to India, The overdue promissory 



notes were ako to stand as a security Tor the payment of the account. The defendant having 
made default in payment of one of the instalments of 30(M. in the year 1830, held, that the 
plaintiffs were remitted to their original right of action, and that they might sue the defendant 



made default in payment of one 

plaintiffs were remitted to their o _ 

at any time within six years of his default in 1830, either upon theproiiiissory notes or upon 

an account stated. Held^ also, that a bill operates as part payment, so as to take a case out of 

the Statute of Limitations, from the time of its delivery, and not from the lime of payment. 

And qwEre^ whether a part payment by an agent operates as an acknowledgment, so as to take a 

case out of the Sutute of LimiUtions? 
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Exchequer, Madeira wines, shipped by my house at Madeira to Mr. John Park, for sale ; 
Irving ^^^ Y^^ ^^ ^VV^Y such proceeds towards the discharge of the said notes." 
V. Wlien the notes became due, they were presented at the house of Mr. Cock, 

where they were made payable, but were dishonoured. Nothing, however, 
was done upon them until 1827, when the defendant again arrived in England. 
The debt due to the plaintiffs by the defendant then amounted to 2245/. 1 7*. 
A new agreement was entered into, the particulars of which appear in the foi. 
lowing letter addressed by the defendant to Mr. Cock: — 

'* Dear Sir, — In consequence of the discussions that have taken place re- 
garding the arrangement required to be made for the final liquidation and set- 
tlement of my accounts with Messrs. Reid, Irving, and Co., and in order to 
effect this object, I have to request you will accept my draft for ^5/. 1 7«., at 
four months' date, in their favour, and further pay them, out of my salary as 
his majesty's agent and consul-general at Madeira, which, as my duly autho- 
rized attorney, you are entitled to receive at the Foreign Office, the sum of 
300/. annually, commencing the 30th of September, 1828, until, by such an- 
nual payments, together with the remittances of the proceeds of the wine at 
Calcutta, (which Messrs. R., I., and Co., are authorized by their agent at that 
place, to sell for my account,) the remaining balance of 2000/. shall be dis- 
charged, and for which they hold my overdue acceptances. 

'* H. VeUchr 

The draft for 245/. 1 7*. was accepted by Mr. Cock, and paid at maturity. 
In the month of September, 1830, default was made in payment of 300/. out of 
defendant's salary. With regard to the wines, it appeared that Park received 
an order from the defendant to realize the proceeds of the wines for the benefit 
of the plaintiffs. The wines ultimately came into the hands of Fergusson and 
Co. at Calcutta, who, in the year 1829, sold some portion of them, and re- 
mitted the proceeds by a bill drawn in favour of the plaintiff at six months' 
sight. The bill arrived on the 3rd March, 1830, and was accepted by Fer* 
gmson and Co.'s drawees, and duly paid on the 5th oi September following, 
[t also appeared, that a pohcy of insurance had been effected by the plaintifGs 
many years before on a vessel of defendant's that was subsequently lost. One 
Waddington, the underwriter on this policy, became bankrupt, and dividends 
under his bankruptcy, of a trifling amount, were from time to time paid to the 
plaintiffs as agents for the defendant, and allowed by the former in account. 
One payment of 1/. 9s. was so paid and allowed in the year 1833. The plain- 
tiffs, conceiving that, by the default in payment of the instalments in Septem- 
ber, 1830, they were remitted to their right of action on the promissory 
notes, brought the present action on the 6th of July, 1836. 

The lord chief baron was of opinion, at the trial, that there was a sospensioD 
of the plaintiffs' right of action until default made in 1 830 ; and, therefore, that 
the statute did not begin to run until then. He also considered the payment 
of WortMngton% dividend, and the allowance thereof in account by the plain- 
tiffs, evidence of an open account; and, lastly, he thought, that, as the pro- 
ceeds of the wines remitted by Ferguson and Co., only resulted in payment ffl 
September, 1830, that also was an answer to the plea of the statute. He, how- 
ever, reserved the pouit upon the Statute of Limitations. A verdict passed 
for the plaintiffs, subject to a motion to enter a nonsuit. 
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KeUy having obtained a rule nisi, 

Maule, Cresswell, and Bay ley, shewed cause. — There were three distinct 
modes in which this case is taken out of the Statute of Limitations : the first 
is, that the agreement of 1827 acted as a suspension of the plaintiff's right of 
action; secondly, the payment on account of the wines had the same effect; 
or, thirdly, the receipt of the dividends shewed an open account. 

As to the first point. The correspondence between the plaintiffs and defen- 
dant in the year 1827 was, in effect, an account stated, with a promise by the 
defendant to pay in a particular way. It was the result of that promise, that, 
until the defendant made default, the plaintiff's right of emotion was suspended. 
That the defendant adopted the new account was evident from his paying the 
245/., and giving security for the balance. The substance of the arrangement 
was, that if default were made in the payment of any instalment, that the en« 
tire sum due should be paid together. Cock*8 acceptance was a good consi- 
deration for forbearance on the part of the plaintiffs ; and if they had sued 
upon the notes before any default in payment of the instalments, the agree- 
ment would have been an answer to the action. This shews, therefore, that 
the right of action on the notes was suspended, and did not revive until Sep^ 
tember, 1830. [Parke, B. — My difficulty is as to the form of the declaration. 
Ought it not to have specifically set out the agreement?] That was not ne- 
cessary, as the effect of the agreement was the same, as far as regarded the 
notes, as if they had been first made in September, 1830. At all events, the 
action will well lie on the account stated. It is precisely the case of goods 
sold upon a credit of six or nine months, where the action need not be brought 
until the expiration of the credit, when the vendor may sue in an indebitatus 
count, and the Statute of Limitations does not begin to run until the credit 
has expired. Helps v. Winterbottom(a), Mussen v. Price (b). So, in this 
case, the action on the account stated never accrued till 1830. [Parke, B. — 
There is this difficulty in suing on the account stated, as it is a promise to pay, 
on request, monies found to be due on an account then stated between them. 
You say, that, in September, 1830, he might be held to be indebted for monies 
to be paid on request. With respect to goods sold, the cases assume that, 
upon the expiration of the credit, the vendee becomes indebted for the goods.] 
It is difficult to see the difference between the case of goods sold on credit and 
an account stated to be paid on credit. The same process of reasoning will 
apply to both. It was part of the contract to make the money due atid owing 
as soon as the instalment's failed* In Wheatley y. Williams (c), a letter, in 
"which the defendant promised a balance in two years, was held to 1>e evidence 
of an account stated, so as to defeat a plea of the Statute of Limitations to a 
count on an account stated with the plaintiffs, in action brought within six 
years from the expiration of the two years appointed for the payment of the 
balance. 

Secondly, the payment of the bill in September, 1 830, or the receipt of the 
dividends in 1833, takes the case out of the statute. The mon(*y on account 
of the wine was directed by the defendant to be paid to the ])laintiffs, and 
reached them in September, 1830. The question will be, therefore, whether 
the payment took place when the bill was accepted by the drawc cs, or when it 
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was paid, at maturity, to the plaintiffs. IParke, B.— The delivery of the bill 
is the act from which, in my judgement, a promise to pay may be inferred. 
Before Lord Tenterden's act, the delivery of the bill as payment would be the 
act evidencing the acknowledgment of a debt being due. lAlderson, B. — You 
make the agent who pays, the agent to make the acknowledgment, and hence 
arises the ambiguity.] If the act of the party in India remitting the bill is so 
far an act of the defendant as to operate for the purpose of taking the case out 
of the Statute of Limitations, it is difficult to say why the act of the agent in 
London paying the money should not have the same effect: the latter would be 
equally the defendant's agent as the former. IParke, B. — The agent in 
India is authorized to make a payment which shall amount to an acknowledg- 
ment; not so the agent in England,^ 

However, the payment of the dividends under Waddmgt<m*B bankruptcy, 
shews that there was an open account as merchants between the plaintiffs and 
defendant; and until the payment of the dividends ceased, the amount between 
the parties could not be considered to have closed. 



Keify and Tomlinson, contra. — ^The answer to the Statute of Limitations, is 
divided into two heads: first, by the proof of payments of Ferguson and Co.'s 
bill; and, secondly, that there was a revival of the plaintiff's right of action 
on the bills. As to the first of these, if the Statute of Limitations had ex- 
cepted payment, in terms, from its operation, in the same manner as it has 
excepted infancy, &c., the question would then arise, whether a payment, by 
an agent, amounted to such a payment as the statute contemplated. It is no 
part of the law, that a part payment takes a case out of the Statute of Li- 
mitations ; but the decisions have laid it down, that, where there is a dear ac- 
knowledgment of a subsisting debt, such acknowledgment will take the case oat 
of the Statute of Limitations ; and it is, therefore, as an acknowledgment merdj, 
that a part payment operates to take a case out of the statute; as it is higbly 
improbable that a person paying part of a debt does not thereby acknowledge 
that he is liable for the residue. Tippets v. Heane{d) ; Waters v. Tompkins {e). 
The words of the act are confined to a promise or acknowledgment by the 
party himself; there is no mention of an acknowledgment by the agent, and 
no anthority can be found that a part payment, by an agent, is a sufficient ac- 
knowledgment. There is, however, no evidence here, that there was, in fact, 
a payment by an agent of the defendant, Ferguson and Co. never personally 
received any orders from the defendant; and, for aught that appears, they 
were strangers to him. However, if a part payment by an agent shaU be con- 
sidered sufficient, and it is to be assumed that Ferguson and Co. were the 
defendant's agents, yet the payment was made by a banker in England, and 
not by Ferguson and Co. Assuming also, for the sake of argument, that they 
were the defendant's agents to sell his wines and remit the proceeds, still they 
were not agents whose promise would bind the defendant so as to defeat tiie 
Statute of Limitations. Let us try the question by a special pleading : sup- 
pose between the time when the order was given to apply the wine to the uae 
of the plaintiffs and the payment of the money in 1830, the defendant bad 
died, could the plaintiffs have maintained an action on a promise by his exe- 
cutors ? The Statute of Limitations would be an answer to any promise by 
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the defendant himself. Green v. Crane (f)\ Sarell v. Wine(g], There is also 
another defect, smce the statute, viz. that the acknowledgment or promise 
mnst be in writing, signed by the party to be charged. A promise by an 
agent will not take the case oat of the statute. Hyde v Johnson (h). If the 
case, as insisted upon for the plaintiffs, be given in their favour, this Court 
will decide contrary to the statute. 

Secondly, as to the payment of the dividends, the case of WiUiams v. 
Griffith (i) a a condusive answer. 

Thirdly, the letters of 1827 did not make any binding contract, so as to 
prevent the plaintiffs from suing immediately. No doubt there was a promise 
of forbearance; this, however, of itself, will not constitute a binding promise, 
unless some new valuable consideration is introduced; at all events, the plain- 
tiffs ought to have declared, specially, upon the new contract. No new bene- 
fit, however, was conferred by the agreement of 1827. The wines had already 
been appropriated in 1824. Then as to the consular salary: this is dexter- 
ously assumed to be an assignment of some property to the plaintiffs by the 
defendant, whereby they%acquired a new advantage which would constitute a 
good consideration for a binding promise. Now as to the salary, its payment 
to himself was a mere chance, contingent on the pleasure of the government; 
and, in point of security, it was not equivalent to the assignment of a debt. 
The cases of Tanner v. Snuirt{k) and Haydon v. Williams (l) shew, that where 
there is a condition annexed to a 'promise, that condition must be openly 
averred in the declaration, and that it will not be sufficient to declare in the 
conmion form. The case of goods sold on credit has been alluded to, and it 
has been attempted to liken this present case to that ; it is, however, altoge- 
ther different. When goods are sold on credit, the debt does not arise until 
such time as the credit has expired, and this is shewn by the old form of the 
count for goods sold. But the old form of the account stated is altogether 
different, and the alteration of its form has made no alteration in its legal ef- 
fect. Throughout it had reference to a balance found to be due at the time of 
the accounting, and to a promise to pay at the time of the accounting. The 
accounting and promise are, therefore, contemporaneous. It may be that, on 
an accounting, there is a promise to pay at a future day; if so, it must be 
specially declared upon as such. Now, applying the form of that count to 
the party here, we find that there was an accounting in 1827; there was none 
in 1830. The promise, therefore, was, to pay the amount found to be due at 
that time, and, therefore, the statute is a bar. If there was a promise to pay, 
in 1830, that cannot be the promise to pay in 1827, and so there is a substan- 
tial variance. Besides, if this be considered a binding promise, it must only 
apply where the accounts remained in statu quo, and not where (as in the pre- 
sent case,) there was a series of alterations by payments and otherwise. 



Exchequer. 
Irviwo 

V, 
VXITCB. 



Lord Abingbr, C. B. — A considerable time has been taken up in arguing 
this case — much longer indeed than, from the first, I considered to be at aU 
necessary. Upon one point the case seems perfectly clear. The facts are 
these : — In 1824, a considerable balance is due by the defendant to the plain- 
tiffs, who are his factors in London : in order to satisfy this balance, he gives 
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the two promissory notes now declared upon, and these notes, when presented 
at maturity, are dishonoured. The defendant arrives in Xonctbn, in 1827; a 
negotiation takes place between him and the plaintiffs, through Cock, his at- 
torney, for the purpose of receiving his salary as consul at Madeira. The 
sum due at this time is 2245/. His proposition is, that the plaintiff will accept 
his draft on Cock for 245/., and a payment of 300/., per annum, out of his 
salary as consul at Madeira, together with the proceeds of certain Madeira 
wine, then at Calcutta, and apply them to the payment of their demand. The 
terms are accepted, and the entire form one contract. As to the wines, it is 
sufficient, for the present, to remark, that they were in India, and aU parties 
understood that when the proceeds of the wines were realized, they would be 
remitted in liquidation of the plaintiffs' claim. Now a question has been 
made, whether this was a good consideration, so as to form a binding agree- 
ment. I have always considered that if a creditor receives in part or in full, 
a security of a third party, it is a good consideration for a promise to forbear 
suing on the original debt ; in addition to which, in the present case, the mo- 
nies in the hands of the defendant's agent are appropriated, as a specific fimd, 
to satisfy the creditor. On the 28th of September, 1 830, default was made in 
the payment of an instalment of 300/., and the question before the Court is, 
whether, the action having been brought in July, 1836, the plaintiffs are 
barred by lapse of time. If the plaintiffs had no right of action but that in 
1 824, or in 1 827, and nothing had occurred to give them a fresh right of action 
afterwards, no doubt they would have been barred. Could the plaintiffs have 
brought an action in 1827, after the new contract had been entered into ? I 
am clearly of opinion they could not have done so, until a breach of that 
engagement had occurred, by reason of the non-payment of the instalment in 
1830. It is conceded, by the defendant's counsel, that the breach took place 
within six years ; but that, by the present form of declaration, the statute is 
made to apply, although if the plaintiffs had declared (as they might,) in an- 
other form, it would not apply. If this had been an original question in this 
court, for the first time, there might be ground for contending, that where there 
was a new consideration, the plaintiff was bound to declare upon the new pro- 
mise ; it is, however, now fully settled, that the party is remitted to his ori- 
g^al form of declaring. The first cases upon the Statute of Limitations, arose 
in Chancery; it was the practice for the defendant to plead the whole statute, 
and for the plaintiff to reply the new promise. The question arose early, whe- 
ther, where it appeared, on the face of the declaration, that the contract was 
not within the six years, the defendant might demur, and it was decided that 
he could not. The statute barred the remedy after six years; still there was 
a good consideration for a new promise, so as to make it binding, and the coorts 
decided that it was not necessary to declare on the new promise. In Gmdi 
V. Johnson (m) and Leaperv. Tatton(n), it was decided, that a plaintiff may de- 
clare on the origina] promise, although he rehes on a subsequent promise to 
take the case out of the Statute of Limitations. In the latter case. Lord 
Ellenborough, C. J., in giving judgment, says, "It is the common practice to 
declare upon the original contract, and, if the statute be pleaded, the only 
question is, whether the defence by it has been varied. It has been contended, 
that the rule now laid down cannot apply to a count on an account stated, bat 
it appears to me that, upon the statement of an account, the law implies a 
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promise to pay by him against whom the balance is. In Wittersheim v. CouU' Exchequer, 
tess Dowager of Carlisle (o), where a bill of exchange was drawn payable at a ^^^^ 
certain future period, for the amount of a sum of money, lent by the payee to t,. 

the drawer at the time of drawing the bill; it was held, that the payee might Veitch. 
recover the money in an action for money lent, although six years had elapsed 
since the time of the loan; as the Statute of Limitations only began to operate 
from the time when the money was to be repaid, that is, when the bill be- 
came due. So I say here the right of action only accrued to the plaintiffs 
from the time of the breach in 1830. Here the promissory notes are to stand 
as a security ; what does that mean } assuredly this — that the plaintiffs shall 
be remitted to their rights upon the promissory notes, after breach by non-pay- 
ment of the instalments. On these grounds, it appears to me that a failure 
having taken place in the pa3rment of the instalments, the plaintiffs were re- 
mitted to their original rights either on the account stated, or on the promifl- 
sory notes, at the time when the breach occurred. 

Parke, B. — I am of opinion that the rule should be discharged on the third 
ground, viz., that there was an agreement between the parties in the year 
1827, which constituted a new and binding agreement as distinguished from 
the original debt; and my doubt was, whether the plaintiffs could recover 
upon any count of the present declaration, or were bound to declare upon 
the new agreement. It is clear, that, unless this was a valid agreement, giving 
a new remedy on a new consideration, the transaction in 1827 would not have 
taken the case out of the Statute of Limitations; the promise ought to have 
been in writing, unless there was a binding agreement to pay on a new con- 
sideration, or, in default of so doing, on the original contract. Although I 
have great doubts whether the consular salary constituted a new fund, so as to 
form a binding engagement, I have no doubt whatever that Cock's acceptance 
of the bill for 245/. was a sufficient consideration for the plaintiff's forbearance 
to sue. Mr. Cock is a third party, who has made himself liable to the plaintiffs 
on the consideration that they will give time to the defendant. This is a new 
and binding engagement between the parties, and undoubtedly a declaration 
could have been framed upon it; and there would have been no breach until 
failure of payment in 1 830. The question, then, is, whether the declaration, 
as at present framed, is not sufficient to take the case out of the Statute of 
Limitations ? and, after some hesitation, I have come to the conclusion, that 
the count on the promissory notes can be sustained. Let us look to the terms 
of the agreement itself. It is a promise to pay by instalments, and, in case the 
instalments are not paid, to pay the original debt. The circumstances under 
which the original debt became payable have occurred, the debt itself has been 
revived, and the promise to pay it has become absolute. We may, therefore, 
apply to the present case the principle laid down in Sioney, Rogers (p), that 
certain events having occurred which convert the agreement, on the part of the 
defendant, into a simple debt, he may be made liable on a count on the pro- 
missory note. 

As to the count on the account stated, I feel doubt whether there has been 
such an accounting as is meant by the terms of the count. I therefore prefer 

(o) 1 Hen. Blac. 631. (p) 2 M. & W. 443. 
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forming my judgment on the coonts on the notes, as I am satisfied on that 
point. Feeling that the Courts, when they changed the form of the count 
on the account stated, did not intend to introduce any legal difference he- 
tween its effect and that of the old form, I entertain some doubt upon this 
head. I do not, however, entertain any doubt that the defendant is suable on 
the promissory notes. The cases of Tanner v. Smart and Haydon v. Williams 
were cited for the defendant, to shew that, if the promise was conditional, it 
ought to be so declared upon. I find nothing to shew, that where a condition 
is performed, it may not be declared upon absolutely. In Tanner y. Smart, 
Lord Tenterden says, ** The promise proved here was, ' I'll pay as soon as I 
can;' and there was no evidence of ability to pay, so as to raise that which 
was, in its terms, a qualified promise, into one that was absolute and unquali- 
fied." So, in Haydon v. Williams, I find the Common Pleas expressly guard 
against any inference to be drawn from the form of the declaration, in case it 
had been shewn that the defendant was able to pay. The Court there say, 
" In this case there was no proof of the defendant's ability to pay at the time 
of the action brought, so as to satisfy the condition, and make the promise ab- 
solute and unqualified, like those in the declaration." In Thompson v. Os- 
home(q) and Davies v. Smith (r), parties have been allowed to recover upon 
the common declaration, without stating the conditional promise. For these 
reasons, I am of opinion that the plaintiffs are entitled to recover upon the 
counts on the promissory notes. I think there was a binding agreement be- 
tween the parties, and a promise by the defendant, on a new consideration, to 
pay the original debt in case the instalments should not be paid. This hap- 
pened in September, 1830; and, therefore, I think the plaintififs were remitted 
to their original consideration on the promissory notes. 

Alderson, 6. — ^I am of the same opinion. It seems to me, that there was 
a sufficient consideration for a new contract in 1827. This contract contained 
a variety of terms, which were not fulfilled in 1830; there was nothing re- 
mained for the defendant, except a simple duty to pay the money due on the 
promissory notes. This simple duty has been declared upon; it has arisen 
within six years, and is properly stated on the record. I therefore concur in 
the judgment of the Court. 

Gurnet, B., (after stating the facts,) said — On fieulure by the defendants, 
the plaintiffs, according to the agreement, were to be remitted to their originsi 
rights. This failure occurred in 1830. They were, therefore, placed a 
the same situation as in 1827, when they might have sued upon the notes. It 
follows, therefore, that the action was in time. 

Rule discharged. 
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Lewis, assignee, v. Parkes. Exchequer. 

QPECIAL demurrer. The declaration was in the ordinary form on a bail- 1" «" ■F*^**" ^f 

bond, and among other things alleged that the bond "was duly assigned, » bail-bond, it 

according to the form of the statute." The objection was that it did not state j^ ijyj"^*''ihe^ 

that it was "assigned" in the presence of two credible witnesses, following decUntion, 

the words of the statute 4 Ann. c. 16, s. 20. Jj**.* dulj""** 

awifped ac- 

Mansel, in support of the demurrer. — It b a well known legal principle that, form of the 

in pleading, an authority given for the first time by statute must be set out statute; and it 

with all the formalities prescribed by the statute; and an omission so to do will f^xnieA tbat 

be bad on special demurrer. Anonymous (a). Before this statute the sheriff thea*ii«n- 
,, ^ .tiMmji ' % went was un- 

had no power to assign the bail-bond; the statute, m conferring the power, der the hand 

requires two formalities to be observed; the first, that it should be under the *J^ •Jp*LjJ j'n * 
hand of the sheriff; the second, that it should be in the presence of two wit- the preaence of 
nesses. This declaration is therefore insufficient, by reason of its not affirma- JJi^n^JJ^i 
tively stating these two matters. The case of Mifflin v. Morgan (b), is no autho- 
rity against the present demurrer; because that was a case of a judgment by 
nil dicit, which was cured by the 4 Ann. c. 16, s. 2. The present objection 
has never been taken on special demurrer; and must therefore be construed 
more strictly than if it had been on general demurrer. It is true that in 
Lease v. Box(c), citing Robinson v. Taylor (d), it was held to be unnecessary 
to make profert of an assignment of a bail-bond, or to set forth the witnesses 
thereto in a declaration; it must however be stated, that the assignment was 
made in the form prescribed by the statute. 

Hum/rey, contrii, — Dawes v. Papworth{e), although upon general demurrer, 
substantially decides the question in the present case. There the declaration 
stated, that the sheriff "by a certain indorsement upon the bond, assigned and 
set over the same to the plaintiff, according to the form of the statute in such case 
made and provided.*' Two objections were taken ; the first, that the plaintiff had 
not set forth that the assignment was under the hand and seal of the sheriff; and 
that, therefore, "the plaintiff had not set forth enough to support his action." To 
this the Court say, " As to the first, we thought this the best way of declaring, 
though declarations are sometimes otherwise, because the plaintiff must prove, 
to shew that the assignment was according to the statute, that it was under 
the hand and seal of the sheriff." In a note to the same case it is said, 
"The same point has been ruled in another part of this clause in the act. 
Though the statute requires the indorsement to be made by the sheriff, in the 
presence of two witnesses', it is not necessary to set out their names in the de- 
claration stating the assignment, or even to state that it was indorsed in the 
presence of two witnesses." For this position he cites Robinson v. Taylor, 
Lease v. Box, He goes on to say, "It is sufficient to state generally, that the 
sheriff at the request and costs of the plaintiff, assigned the bond to the plaiu- 
I tiff according to the form of the statute." There is no distinction here aken 
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between a general and special demurrer; and it is evident from the whole tenor 
of the reasoning, that it is no more an objection on the one than on the other. 
In Nightingale v. Wilcoxson, in error (/), it was held, that in a declaration 
against a sherifT for an escape, it is sufficient to allege, that the writ directing 
the arrest was "duly indorsed for bail," without adding, "by virtue of an affida- 
vit made and filed of record." In giving judgment, Bailey, J., says, "We think 
this is sufficient, and that the writ which is stated to have been prosecuted out 
of this court, is not to be presumed to have issued improvidently. The pre- 
sumption is the other way, and that all things have been done rightly, and all 
steps taken which areneoesaaiy by the practice of the court, or the statute law 
regulating that practice, to the due issuing of the writ." The omission in Night- 
ingale v. Wilcoxson is, if possible, still stronger than in the present case. There 
are several instances in which many particulars must be proved, in order to sa- 
tisfy a statute, yet which need not appear in the declaration . [PorAie, B. — ^For in- 
stance, in averring the title of assignees of a bankrupt, all that is ever said is, 
that they are assignees according to the statutes, &c. ; how complex would the 
statement be otherwise.] 



Lord Abingier, C. B. — ^The case of Dawes v. Papworth, is a sufficient autho- 
rity, that it is only necessary to aver that the sheriff assigned the bond accord- 
ing to the statute. In order to entitle the assignee to recover upon it, he 
must prove that it was under the hand and seal of the sheriff, and in the pre- 
sence of two credible witnesses. 

Parke, B. — I think the authority of Lord Coke will bear us out in saying 
that we need not state in pleading what is mere matter of evidence. The esse 
cited from Willes, appears to be equally in point with the present, and for the, 
reasons stated there by the Court. 



Aldbrbon, and Gurnbt, Bs., concurring. 



Judgment for plaintiff. 



(/) 10 B. & Cr. 202. 



No rule to 
plead teireral 
matter! it ne- 
cessary, where 
all the pleas to- 
gether amount 
only to one en- 
tire answer to 
the declaration. 



Archer r. Garrard. 

TN this case the declaration, in debt, was delivered on the Ist of November; 
on the 6th the defendant pleaded as to all the demand except 40/., mbh 
quam indebitatus; and as to 40/., tender and payment into court. The defen- 
dant had not obtained a rule to plead several matt»«. The plaintiff having 
signed judgment, 

Petrsdorff obtained a rule to set the judgment aside. 

Erie shewed cause, and contended, that, according to the practice, and in 
compliance with the rule H. T. 2 Wm. 4. s. 34, the defendant was bound to 
have obtained a rule to plead several matters. 



k 
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Parks, B. — If aD the pleas together offer but one answer to the entire Exchequer* 
matter of demand, contained in the declaration, they amount but to one archek 
plea. 

Rule absolute. 



V 

Garrard. 



Smith v. Miller. 

"D AY LEY shewed cause against a rule for judgment as in case of a Where there 
nonsuit. — ^This is a country cause and the issue was joined in Easter tSof triS!^ the 

Term; no notice of trial was, however, given. He cited Gough v. Whiteia). defendant can- 

not move for 
judgment as in 

Wtghtman, contrd., — In Jervis's Rules, note s, p. 61, it is laid down, "that ^^ ®^ * "?>- 

... nuit, until after 

m a country cause, where issue is joined in an issuable term, and no notice of two termt, in a 

trial is given, the notice for judgment as in case of a nonsuit cannot be until to^P »"^ «P^ 

the term after the second assizes. Here the issue is joined in a non-issuable a ooantrj cauMi 

term, and Robinson v. Tt^lor(jb) shews that we are in order. The case of 

Oaugh v. White was a town cause. 

Lord Abingrr. C. B. — ^Where there has been no notice of trial, the prac- 
tice has been to give the plaintiff two terms in a town canee, two assizes in a 
country cause (c). 

Parkb, B. — According to the former practice this application would be too 
soon; and the new rules make no difference as to the time for applying 
for judgment as in case of a nonsuit, although the entry of the issue is no 
longer necessary. 

Rule discharged with costs. 

(a) 2 M. & W. 363. (6) 5 Dowl. P. C. 618. (c) Sed ride Evans r. Bar ward, pott. 



Debknham and another v. Chambers. 

A SSUMPSIT. The declaration stated, that the defendant was indebted to Thedeclaration 

the plaintiffs, and to one Machin, in his lifetime, for the price and value defendant*ira8* 

of goods sold and delivered, by the plaintiffs and Machin, to the defendant, i"**?*^^ ^ *he 

and in 50/. for money found to be due from the defendant to the plaintiffs and one A. their de- 

Machin, on an account then and there stated "between them;" and that the 5«*««> p«»tner 

for money 
defendant afterwards, in consideration of the premises, then and there pro- found to be dae 

mised to pay the said several monies respectively to the plaintiffs and to the JJi^''A''^*on^an 

the said Machin, in his lifetime, on request, yet he hath disregarded his pro- account suted 

mises, and hath not paid any of the said monies, or any part thereof, to the them.*' 

plaintiffs damage, &c. 2»reacA, that ha 

r* . I , J • • J had not paid 

Special demurrer and joinder, m,- gf ^g^ 

aaid monies or 
- anv Dart 

Piatt, in support of the demurrer. — ^The account ought to be averred to have thereof, lleld^ 

ujDK>n upecial 
demurrer, a sufficient averment that the account was stated between the plaintim and defen« 
dant ; Md, also, that the breach was sufficient although the promise was to pay the plainti£Bi 
and A. 

t2 



zu 



hfsak started ly mti h tmtm flfaa. The statBDcoC in tiie dedvabon will eqmllj 
ipply to an j i Tivint HHcd bUwcim the phmrrtffi and Jliaola. In Hooper t. 



3. reiie»v<«), Ifr. Jasdce GWkji d fcpi^ Ivid an afidarit of debt miwiifirirnt, for the 

'—^-' of the word ly, as in die present caae. SfmndTr, die breach is not 



with the pranBK. The proniBe ii to par die three partnen, yet 
if he haa paid dK two a aiifim ^ dure will be no eaane of action against him; 
and diia is not negafivid. 



PAmxx, B.— The aceonat alated m wdl aa die breadi fbOofw the ionn 
given br dK rdea of T. T. 1 Wnu 4. We think, th e iefae , there b nothing 
in the obiection. I faiiiwit xe dvt dieie is anr greater atictneaa reqnired 
in an afida t it of driit dttn in dK lorBa of declaration giren br die new 
ndea. The word ''inddited'' secaai to have been ofcriooked in Hmtper t. 



Jadgment for die plaintiff. 

P&lf dien appfied for lea:ve to amead bat wia fcfoaed. 

(«) 5 DowL P. C TIO. 



HOLTON V. GUKTKIP. 

tJ^Am^ "pHIS was a sheriTs interpleader nde. A /. /a. had been ddirered to the 
fmm uan^ sheriff to lerj upon die goods of die defendant, and on proceeding to the 



^^\ut 9i a defendant's premises, for the por po se of so doing, foand that another person 



dcfcMbat, in bud daim to the goods ; upon diis the sheriff retired widiocit mating a seizure. 

a daim being 

made tbcmo, /{. Gwrmew, for the ezecntion creditor, contended that this was not a case 

sad vbo* COD* 

aeqnffoUy, at within the act, and cited Brmme t. Hmat{a). 

tbctiBia of ap> 

plying^ to the 

Conn, has not Dowling, for the sheriff, contended that as this was a case in which the she- 

^TmS, to ^ ^^ " ^^^^^^^ " ^ adze, he was equally within the protection oif the loter- 

not entitled to pleader Act as if he had actually seized. 

relief under 

the Inter-> 

fUada Act. Lord Abingkr, C. B. — ^Ilie sheriff has exercised a discretion in refrainixig 

from seizing the goods ; he has abandoned lus intention of taking the goods, 

and, therefore, is Aot in a position which entides him to apply to the Court 

under the statute. 

Parks, B., concurred. 

Aldbrson, B. — This act was passed for the purpose of getting rid of the 
difficulties in obtaining relief in a court of equity. The sheriff must be in t 
condition to deliver the g^oods to one party or the other. 

Rule discharged with costs. 

(a) 1 C. & M. 418. 
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RaTHBONE v. Fowler. Excheguer. 

J£EA TON had obtained a rule nisi for discharging the defendant out of f^^^ ■^0*' 

custody, under the 48 Geo. 3, c. 123. The original debt was for a sum was indebted 

under 20/. ; the defendant guve a cognovit for the debt and costs, amounting |rini5ly"un? 

to 55/., and was now in execution upon this amount. der2tM.» gare 

a oognovit for 

the debt and 

Htm^hrey shewed cause. — In Robinson v. SmdeU(a) and v. White (b), coaii *mounu 

which were cases of warrants of attorney, it was held, that a party who had remained in ez- 

given a warrant of attorney for debt and costs, increasing the sum beyond f?*^ J^' 

20/., was not entitled to his discharge under this statute. There is no decision months, held^ 

upon this point as regards a cognovit, but it is altogether analagous. emitled to*hli 

discharge on- 

Per Curiam, — A warrant of attorney is to confess a judgment for debt and ^"^A^^ ^^' 
costs in an original suit; a cognovit is given for debt and costs in the same 
suit ; and, therefore, they are still costs within the meaning of the statute. 

Rule absolute, 
(a) 6 B. Moore, 287. (c) 1 Dowl. P. C. 19. 



Angus v. Coppard and others. 

*HIS was an action of trespass for taking possession of certain houses at 1' 1> V^^^ k- 

Horsham. There were nine defendants residing at different parts of the out two con. 

county of Sussex, Two writs of summons had been issued out at the same <^"«n* ^ri^ of 

time, containing each the names of all the defendants. Some of the defendants vided they 

had been served with one, some with the other. The point ultimately de- JJ^* wmS\ 

cided in the case was, whether the issuing of two concurrent writs was an and on the 

irregularity. ""* ^*^- 

Thesiger and Ogle contended in favour of the regularity of the practice, 
and cited the cases of Christie v. Walker (a) and Dunn v. Harding (b), to shew, 
that it was no irregularity in a plaintiff to issue concurrent writs of capias. 

Sir W. W, FoUett, Clarkson, and Tyndale, contra. 

The Court took time to consider the question, and subsequently judgment 
was given by 

Parks, B., who said — ^The point to which this matter was ultimately re- 
duced is, whether it was irregular to sue out two writs of summonses at the 
same time, for the same cause of action. We have consulted upon the point, 
and are of opinion that there is no irreg^arity, provided the writs are issued 
on the same pracipe and on the same day. It may be attended with difficulty 

• 

(a) 1 Bing. 48. (6) 10 Bing. 553. 






so Cd- the 



be fiiUe to per for ooe. Aato 
of covse, vlMfe the defen- 
of Mil g JiP^y, tibe rvk 



Bale &dbBS^ vitii ooets. 



Walle:!! r. Smith. 




Id leuiiei 401^ tugctlier widi ooants 
for wofk and hbov. and « an a cco i i t ftated. i%«» — u to a& tiie 
scm in the dwlujlinn, exeepi as to 2/^ non-asBinDiipeit, and payment of 2/. 
mtD eomt; and, tgrondlr, a flet-otfl Hie eaase wis lefaic d to arbitratioo, 
and the m lwniwin n *'***»*"**^ a dji e itkm , diat jv^ment shooMbe entered op 
a cmjiding to die awd of the aib i liattJi, in the same manner as if there bad 
been a Tcrdict. The ai^ a liaiiy having awarded to the plaintiff the sua of 
lOf. lOr., in ad£tian to die 21. paid into comt, the master, on taTatinn. al- 
kfwed die costs on die higher acak adapted to demands befond 2QI. Ande 
WIS <4i t ainpd, bj Pimii, to siiev cause whj the master shooM not rerieir 
laralinn, against which rvle cause wis nowdiewnbj 



Kdbf, who oa i trn d e d , dmt the dii e Okmi to taxing offioers, H. T. 4 W. 4, 
Bdit do not ^plr to cases of arbitration. Hie words of the role are — '* In all ac- 
tkms of asBBBpsit. debt, or coie nant, where die sam reooTcred or paid into 
court, and accepted br die plaintiff in watiArtion of his demand, or agreed 
y/^gT' to be paid on the setdonent of die action, shall not exceed 20/. (without costs,) 
the plaintiff's costs shall be taxed on the reduced scale hereimto annexed.'* 
This nde stricdj and properly apphes to cases where an action is brooght for 




tbat^teia ^ sum imder 2Qf., or where it ought to have been brought for a som under 



diat amount. It was introduced for the purpose of inducing parties to try 
before die sheriff. [Aldmtm^ B. — It is dear that the directions apply merdy 
to cases that could have been tried before the sheriff. One of the actioiis 
mentiooed is oorenant. which is not triable before the sheriff.] It nerer 
could hare been the intention, diat wheie a set-off reduces a demand under 
20/., that there the reduced scale diould be rescnrted to. Moreover, the word 
" recovered " being used in the rule, shews that it cannot apply to cases of 
arbitration. This money has not been recovered in a legal course, whidi 
means recovery by verdict. The present case comes within the principle of 
the cases decided upon the construction of the 43 Geo. 3, c. 46, s. 3. There 
the word " recovered " b likewise used, and there are a series of cases which 
shew that, to bring a case within that statute, there must be a recovery by 
verdict. Clarke v. FUker {a) ; Simikomte v. BiOiMgs {b) ; Cammack v. Gre- 
^ary(e); Ramfcrcf v. Alefs(m{d); Buiier t. BroM(e); Rowe v. Rhodes {j); 




(«) 1 SmHb, 428. 
{6) 2 Smith, 667. 
(c) 10 Bast, 62S. 



(df) IS East, 90. 
(e) 1 Br. It B. 66. 
{J)2C,kU. 370. 
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Brooks T. Righfig). The subsequent portion of the role, as to the judge's 
certificate, shews that the judges contemplated this interpretation, the arbi- 
trators not having power to grant a certificate. In Holder v. Raitt(h) the 
cause was referred to arbitration by a judge's order, which directed that the 
costs of suit, reference, and award, should abide the event in like manner as 
upon a verdict. The arbitrator awarded that the defendant should pay a sum 
less than that for which he was arrested, and it was held that the Court could 
not give the defendant his costs under 43 Geo. 3, c. 46, s. 3. 

Piatt, contrd, was stopped. 

Lord Abingbr, C. B. — ^This is a recovery, by the plaintiff, of a sum under 
20/.; I think, therefore, that the costs ought to be taxed on the reduced 
scale, within the meaning of the direction to the taxing officers. If the rule 
had specified nothing but a verdict, I should have felt some difficulty arising 
from the cases decided upon the 43 Geo. 3 ; but the rule also includes cases 
of payment into court of a sum under 20/. accepted by the plaintiff in satis- 
fiEu^ion or in settlement of the action. I think, therefore, the meaning is, that 
if the party does not obtain more than 20/. as the consequence of his action, 
his costs shall be taxed on the reduced scale. 

Parks, B. — I am of the same opinion. Parties may always provide, in 
such a case as the present, by making it a term of the submission that the ar- 
bitrator shall have the power of granting a certificate. 

Aldbrbon and Bolland, fis., concurred. 
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(g) 2Adol.&EU.21. 



Rule absolute for reducing the taxation. 

(A) 2 Adol. 8l Ell. 445. 



Vaughan v. Goadby. 



TAMES had obtained a rule in this case, calling on the plaintiff to shew The Court will 
cause why the bail-bond, which had been given by the defendant, should ^l JTan affi *' 
not be set aside, and the defendant discharged out of custody on entering a ^avit to hold to 
common appearance. It appeared, in moving for the rule, that the defendant but will leave * 
had been arrested by the plaintiff, and the affidavit to hold to bail stated the ^^^ Jj"* V/' 
cause of action to be "for money lent by the plaintiff to the defendant." The action. Where, 
arrest took place on the 15th of November. The defendant, on the following {Jjalmiir ' on*an 
day, applied to a judge for an order to enable him to arrest the plaintiff, on a affidavit made 
suggestion that the plaintiff was about to quit the country, and the order was ^i,* ^*^* ^ 
accordingly made. In moving to rescind the order, the plaintiff, in his affida- cUwed a cause 
vit, stated that he had been induced by the defendant to consider that it would fereot from 
be a profitable speculation to send microscopes to South America, and that the |^* which he 

defendant who was a maker of optical instruments, had induced him to advance his affidavit to 

hold to bail, 
and one upon which the defendant could not be arrested, the Court refused to order thebaO-bond 
to be given up on entering a common appearance, but left the defendant to hti action for a mi* 
licious anest. 
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the money for the pnrpoee of enabliiig the defendant to make sodi nucrosoopea 
for exportation; and that the money was delnrered by the plaintiff to the de- 
fendant in furtherance of a contract between them to that effect. James rehed 
upon this statement in the affidavit, as shewing a subsisting contract between 
the parties altogether negativing the state of facts on which a claim for money 
lent could arise on the part of the plaintiff; it being conceded that no money 
had passed between them on any other account. 

Erie this day shewed cause, and principally relied on the fact that the prac- 
tice of the courts did not warrant the .trying of the merits of an affidavit to 
hold to bail in this manner; he contended, that, if the arrest were wrongful, 
the defendant had his remedy by action. 

Lord Abingbr, C. B. — The inconvenience which would result from this 
course is sufficient to induce me to refuse this application on the part of the 
defendant. If aggrieved, his proper remedy is by action. To instance one 
of the cases which might arise, if such a practice were allowed ; suppose a de- 
fendant who had been held to bail, and who afterward applied to a court of 
equity for a discovery. The proceedings at law might possibly have advanced 
a considerable length when the affidavit of the plaintiff in chancery niight dis- 
close some matter contradictory to the affidavit of debt; this being so, the de- 
fendant would come to the court of law to set aside all the proceedings. I 
think, therefore, it would be improper to establish such a precedent, and for 
that reason am of opinion that this rule should be discharg^. 

Parke, B. — I certainly was struck with the contradiction between the affi- 
davits. The affidavit to hold to bail disclosed a colourable cause of action, 
viz., money had and received to the use of the plaintiff, although he described 
it, in bis affidavit, as money lent. The second affidavit, disclosing the subsist- 
ing contract, rebutted this colourable title. Notwithstanding this, however, I 
feel too strongly the force of the observations of my lord, to introduce so in- 
convenient a precedent, and think, therefore, that the rule should be dis- 
charged, but without costs. 

BoLLAND and Aldbrson, Bs., concurring, the 

Rule was accordingly discharged without costs. 



Wait and another v. Coombes. 



Scmhle^ that m TLJANNING obtained a rule nisi for an attachment against the judge of the 

writ of certio' Tolsev Court, at Bristol, for refusing to receive a writ of certiorari 

rari cannot be "^ ' — o 

had by the sued out under the following circumstances : — 

^o?i*" eiied '^® plaintiffs having attached the goods mentioned m the case of Bruce v. 

under a foreign Wait (a), under process issued out of the Tolsey Court, Bruce, on the Hth 
attachment. / \ n ^ 

In luch a («) P«>it. 

caKe, the joinder of iuue wiih the claimant, would be a joinder of iuue within the 21 Jac. 1, 
c.!23, t. 2 ; and, therefore, if the writ could be had, it muit be §ued out within aix weeki aAer that 
isiue joined. 
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February, iilcd a claim of property, alleging the goods to be his, and praying 
judgment and a return. On the \\Xh April, X\L%'^hXii\Af[% replied, that the 
property in the goods at the time of the attachment was in Coombes and not in 
Bruce, and having concluded to the country, added the similiter. The issue 
was entered by the plaintiffs on the 11th May, The usual mode of entering 
the issue is to state the mere fact of issue being joined, in a book kept for 
that purpose, and it was sworn that such entry was all that was required. 
Bruce* s attorney swore that on the 20th of June, he was not aware of the 
replication being filed or of the issue being entered. On the 29th June, Bruce 
gave notice to the plaintiff's attorney, that he did not accept the issue, and 
that he intended to apply for a certiorari. On the 12th July, being the first 
court day afterwards held, application was made to the judge to strike out the 
issue, on the ground that the similiter was added without the consent of Bruce, 
This being refused, the certiorari was produced. The counsel for the plaintiff 
objected to the allowance of the certiorari, on the ground that six weeks had 
elapsed since issue joined, an(M Tidd. Prac. 405, was cited (6). The learned 
judge refused to allow the certiorari, and the issue was called on for trial, and 
a verdict taken for the plaintiff without any evidence being produced on either 
side. 

Kelly shewed cause. — ^As to whether or no issue was joined is entirely a 
question of practice, and must be decided by the judge of the court. If a 
question were to arise as to what amounted to a sufficient joining of issue in 
this court, this Court would be the sole judges of that question. The learned 
recorder is present to certify that issue was joined according to the practice of 
the court. [Parke, B. — There is no custom to receive the certificate of the 
recorder of Bristol, which applies exclusively to the city of London; we must, 
therefore, be satisfied of the practice, in the ordinary way, by affidavit, which 
need not be made by the recorder, but may be made by an officer of the 
court.] The certiorari is clearly too late. The claim of property filed by 
Bruce, was an appearance within the statute, and issue was not joined until 
more than six weeks from that date. But a certiorari does not lie at the suit 
of the party claiming the goods. The writ can only he had in cases in which 
the superior court can administer the same justice ,to the parties as the court 
below (c). In the present case, if the plaint be removed, there is no process, 
by which this court can direct the issue to be tried anew. How can this 
court inquire whether the property is in the defendant or a third party, be- 
tween whom and the plaintiff there is no privity? Cross v. Smith (d), is the 
only authority that a certiorari can be had upon a proceeding by foreign at- 
tachment, and that case confines it to the original defendant. There Lord Holt, 
speaking of inferior jurisdictions, says, "The third sort are exempt jurisdictions 
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{b) Stnt. 21 Jac. c. 23, s. 2, enacts, that 
no writ vt Ctrl iot art, &c., to be sued out, to 
stay or remove any action, bill, plaint, or 
cause, brought, commenced, or depend injr, 
in any court or conrts of record, within any 
city, liberty, town corporate, or jurisdiction, 
shall be received or allowed, by the steward 
or stewards, judge or judj^s, officer or offi- 
cers, of the court or courts, wherein, or to 
whom any such writ bball be directed, and 
delivered, Sec, except that the said writ be 



delivered to the steward, &c., before issue 
or demurrer joined in the said cause or 
causes, so depending in any such court of 
record, kc, having power to hold such plea, 
so as the said issueor demurrer be not joined 
within six weeks next after the arrest or ap- 
pearance of the defendant or defendants in 
such action or suit. 

(c) I Tidd, 396, 9th ed. 

((/) 2 Ld. Raym. 837. 




TSkIi^ rfiff rtiw k ■et by tibc 

I Sfi2. JIJr^f% wad. 4 Ts. Jl^ V>. ii vkk^ k k Ud down, tint 

kold fla vpoa die 
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ef figiit aanwink-' 
tiie neord 
by ciftv- 
tbe int itep viQ be to declare ipcn 

s oomidered eqn- 
vilkiii the nwni* 




Ar Cn— iiii T. 7W CUbyr tf Pif9idtm(§Y 
id raeotd, wbcdwr it balds plao, aeoording 

euMtiiient. But fintbor 

tbe wmtmag of tbe 21 Jac 1, c 

23. s. 2. Tbe appeanaee u i cMtkid m dvt atatnle cleailj means an appear- 

It CBUOt be said tbat C o o mb tt , tbe origi- 
nal defendant, if prednded br tbe immt joined between Brace and tbe plain- 
tiffii, and if io, no ocber paitj vonld be, or tbia inoonastency wooki foUow, 
tbat tbe record vonld be reaDorable by one party and not by anotber. 
Fkker t. ZaiBe(i), and M'Dmud t. Hw^(i), are antborities to abew that 
tbere sbonld bare been a aonunons to tbe oediton of tbe garnifibee before it- 
tachment iasned. 

Paru, B. — If Brwee is a party to tbe aoit, and be certainly comes in fmm 
gamiskee, tbe ceriiorm is too late. 

Aldkbson, B. — Yon are within tbe literal words and also tbe spirit of the 
act. The act provides that the party shall apply for the writ before issue 
joined, and there is a farther provision that issue most not be joined within six 
weeks after appearance, or you may apply for the writ. Yon have bad all the 
snhstantial advantages. 

Role discharged with costs. 

(e) Tit. Certiorari, (C.) 1. (A) 3 Wll». 297 ; 2 W. Black. 834. 

(/)Ibid. (0 3JEa»t,3C7. 

{g) 12 Mod. 390. 
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Roberts r. Humby. Exchepier. 



TTELLY had obtained a rule to shew cauae why a writ of prohibition should The BM 

not issue, directed to the commissioners of the Bath court of requests, quetu^hMiio 
on the ground that they had exceeded their jurisdiction. It appeared from the juriMiiction to 
affidavits that Humby was a householder of Bath, and that his name was on the sation to • 
list of persons entitled to vote in the election of members of parliament for the ^^. ^'ih '* 
city of Bath ; that he had objected to the name of Roberts being retained on the court of • re- 
same list of voters, but the objection was disallowed : that on the 7th of October JJJ*J« ^^cc 
last, Roberta had summoned Humby for the sum of I Of. for compensation for loss of objection, 
of time in attending the court of the revising barristers. The case was heard of jurSdrctTon * 
before the commissioners on the 18th October, and was adjourned until the 29th, appcMi on the 

when they adjudged Humby to pay 10$. for his debt, and 3s. bd. for his costs, ceedingi, tKT* 

Court will 

The Attorney- Cfeiteral shewed cause. — First, the application is too late. The fidoo after 
rule of law is, that, in all cases, a prohibition must be moved for before sen- ** jJ^J^ ^t^ 
tence, unless the want of jurisdiction appear on the face of the proceedings, though • want 
The authorities on that pomt are collected mRkketts v. Bodenham (a). By the So^"^pjS? 
Bath Court of Requests' Act, 45 Geo. 3, c. 67, that court has cognizance in all on the face of 
actions of debt. It is said that this is not a debt. The sunmions is, " to answer in^^Tprohi. 
a demand against you by W, P. Roberts for the sum of lOt. for attendance on ^^^^^^^^ 
the 2nd day of October instant, on your notice, at the revising barrister's court." lentence^and 
The sentence is distinctly for a debt. It says. " 1% is ordered that the defen- *^J5}^°Jhe 
dant do pay to the plaintiff the sum of lOs./or his debt, 3s. bd. for his costs." party had no 
If it had appeared from the summons that this was not a debt, it might be said, J^Jj^iJJg^^r^^ 
that the sentence stated it to be a debt, while the other proceedings shewed Her, and hai 
that it was not. But, coupling the sentence with the summons, it clearly ap- i|,^\hrjuHi^ 
pears that there was a debt. In the Matter of Poe(b), which was an applica- Hon of the in- 
tion for a prohibition to a court-martial, the Court, in giving judgment, recog- 
nised the doctrine that a prohibition cannot issue after sentence and execution 
in the court below. In the present case, there is nothing on the face of the 
sentence which shews a want of jurisdiction. It adjudges, that Humby shall 
pay a debt and costs. [Alderson, B.-^There must necessarily be some time 
allowed after sentence. What is to prevent the inferior court from going on 
at the time the superior court is not sitting? Would you say, that, in such a 
case, a party is concluded by the sentence?] In Comyn's Digest, tit. Prohi- 
bition, the rule is laid down without any qualification. 

Secondly. This court had jurisdiction. The case of Soames v. Rawlings (c) 
is distinguishable: there it was held, that the Westminster Court of Requests 
could not adjudicate upon a daim for compensation of a similar description ; 
but the jurisdiction of the Bath court is more extensive. Besides, the objec- 
tions now taken were not then brought before the Court. The 1 6th section of 
the 45 Geo. 3, c. 67. {the Bath Court of Requests' Act.) enacts, '* that it shall 
be lawful for the commissioners to decide and determine all disputes and dif- 
ferences between party and party for any sum not exceeding ten pounds, tit all 
actions or causes of debt, whether such debt shall arise from any land bill ur 

(a) 4 Ado. &£. 493. (6) 5 B. ft Adol 681. (c) 2C.,M.. ft R., 744. 
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Eic'oi^cr, spedahr for parment of moner onlr, or my |HiMiiwnry noCe or mbnd bill of 
SoBCBTfl exchaxige, or for rent upon leases, uticieB» ■notei. and m all canses of as- 
V. siimp«it and **ff— *^ eoaBatesKf , and in aH i '■■■** or y< ■<■>■■ of trover and 

^^'"^' conTergJon, and ia mU emaa or retwrmi fmmied m m f ■■afiw wtmui^ and in all 
causes oractioiisof trespass or drtmr for goods and chattris taken or de- 
tained.'* The Iai^;iiage of diis sectioB is wm§k imtl j co mp i A ensiTe; it gives 
jurisdiction, firkin actioos of caoatract, diem in actioiis of tort, dwninactkms 
of trespass or detinoe. The daim in qfgiitinn may be iamded on a faaatesi 
wiermii. The 1 7th section SaBtratea die BMusing of die lAh in setting fiorA 
the cases which are not inrlndpd in the act, such as iHiere the tide to lands 
shall come in qnestion. Then the 22nd section enables a party having daim 
not expresslv prohibfted by the act, to apply to the deik of the court for a 
summons ezpreanig the snm demanded, and stating die particolarB of sodi de- 
mand, which is to be served upon die dditor, and upon proof of sodi snm- 
mons having been dnly served, die commissioners are empowered to adjudi- 
cate npon such demand, and to pass final sentence or judgment thereon; and 
the 47th section makes the judgment final and conchisive between the parties 
to all intents and purposes whatsoever. If die court bdow has acted oor- 
mpdy, the proper remedy is a criminal infiirmation; but if diey are acdng 
bomdfide^ this court has not power to interfere with them, nnleas they inqoire 
oonoeming demands above ten pounds. 

Kdl^^ in siqyport of the rule, was stopped by the Court. 

Lord Abingxr, C. B. — The case has been very ingeniously argued, and all 
has been said which could be urged against the pndiibition issuing; but the 
rule must be absolute. With respect to the first point, the case of Rickeits v. 
Bodenkam does not apply. Tliat arose upon a question in the Ecdesiaatical 
Court, and those courts must be presumed to have a jurisdiction, unless the 
contrary appears on the face of their proceeding. It is different, however, 
with an inferior court created by act of parliament for a specific purpose; there 
the jurisdiction must be stricdy confined to that purpose, and nothing can be 
presumed in favour of them, but the presumption is rather against them. In 
the present case there is dearly a vrant of jurisdiction, because the summons 
had no other foundation for a claim of debt than that the plaintifiT attended 
before the revising barrister upon ti notice given by the defendant. Now the 
attendance of a party pursuant to a notice does not constitute a debt. Hiere 
appears to me a want of jurisdiction on the fece of the proceedings. Then 
comes the question, whether the 45 Geo. 3, c. 67, extends the jurisdiction of 
the court to cases of this nature. All acts of parliament giving an inferior 
court jurisdiction are to be construed strictly, and the powers of the court 
cannot be extended by implication. It appears to me that this daim does not 
fall within any of the cases mentioned in the 16th section. I cannot pretend to 
say what is the meaning of the words in the latter part of the dause as to the 
quantum meruit , but they certainly do not mean a daim for summoning a party 
before a revising barrister. Then it is said, that, by the 47th section, the 
judgment of the inferior court is final. It is a well-known rule, that the juris- 
diction of the superior courts of law cannot be taken away but by express 
words. Now the only writ mentioned in the 47th section is the writ of certi- 
orari. It is not necessary to determine whether this Court can in all cases 
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grant a prohibition after sentence, for here a want of jurisdiction appears upon 
the face of the proceedings. 

Parks, B. — I agree with my lord chief baron that the presumption of law 
is against the jurisdiction of an inferior court; but the ground of my decision 
b, that a want of jurisdiction appears upon the face of the sentence. If, in- 
deed, it had not appeared, I should have doubted whether it was not open to 
the superior court to interfere, where so short a time elapses between the sum- 
mons and the adjudication, and the party had not an opportunity of applying 
to the superior court. I concur with Lord Mansfield, who, in delivering 
judgment in Buggin v. Bennett {d), says, "If it appears, upon the face of the 
proceedings, that the court below have no jurisdiction, a prohibition may be 
issued at any time, either before or after sentence, because all is a nullity; it 
is coram non judice. But where it does not appear upon the face of the pro- 
ceedings, if the defendant below will lie by, and suffer that court to go on 
under an apparent jurisdiction, (as upon a contract made at sea,) it would be 
unreasonable that this party, who, when defendant below, has thus lain by and 
concealed from the court below a collateral matter, should come hither, after 
sentence against him there, and suggest that collateral matter as a cause of 
prohibition, and obtain a prohibition upon it, after all this acquiescence in the 
jurisdiction of the court below. That case was decided upon the ground that 
the party had acquiesced in the decbion of the inferior court; but if the ques- 
tion arose here, I should wish to take time before I established so xmreason- 
able a rule that a party is concluded by the sentence of an inferior court, when 
he had no opportunity of coming to the superior court to prevent it. As to 
the matter in dispute here, there is no question that the court of requests had 
no jurisdiction. 

BoLLANO, B. — I am of the same opinion. 

Aldbrson, B. — It appears, on the face of the proceedings, that the inferior 
court has exceeded its jurisdiction ; but, even if it did not so appear, there are 
strong reasons why this court should interfere. Prohibition being a writ at 
common law, may be granted at any time, even after execution; and the only 
exception is, that, a want of jurisdiction not appearing upon the face of the 
proceedings, the Court will not put the writ in force when a party has volun- 
tarily submitted to the inferior jurisdiction. In 2nd Institute, p. 602, it is 
said, that " prohibition by law may be granted at any time to restrain a court 
to intermeddle with or execute any thing which, by law, they ought not to hold 
plea of; and they are much mistaken that maintain the contrary. And the 
king's courts that may award prohibitions, being informed, either by the par- 
ties themselves or by any stranger, that any court, temporal or ecclesiastical, 
doth hold plea of that, (whereof they have not jurisdiction,) may lawfully pro- 
hibit the same, as well after judgment and execution as before." 

Rule absolute. 
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(d) 4 Burr. 2037. 
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Exchequer, __ 

M'-rw Hamilton and others v. Sheddon. 

i^pSkjof iBu A SSUMPSIT on a policy of insurance on goods, by the brig Clipper, at and 

tanmce on the from Liverpool to any port or ports, place or places of loading and trade, 

tdo^led Uic ®^ ^^^ coa&t of Africa and African islands, daring her stay and trade on the 

Clipper^ at imd gaid coast and islands, and at and from thence to her port or ports of discharg- 

to any port or ing in the United Kingdom, with leave to call at all ports and places, back- 

poru, pUce or ^^rds and forwards, in any order, for any purpose, without being deemed 

uig and trade, any deviation ; and with liberty also for the said ship, on that voyage, to pro- 

^Mcfio^^ *** ceed and sail to and touch and stay at any port or places whatsoever, and to 

j(frican is- load, unload, and reload, sell, barter, and exchange goods and property 

ha •Uf and ^ wheresoever she might call or proceed to, with any ships, boats, factories, and 

uade on the canoes, in lading and unloading included, particularly with liberty of tranship 

iflanda, and at on board any vessel or craft in the same employ or otherwise, and to receive 

*h^ ''^^""h froni them fresh goods, and sell, barter, and exchange those goods for fresh 

port or ports of cargo or cargoes of produce, without prejudice to that insurance. And, by a 

th?Uniu!y *** memorandum there underwritten, it was especially agreed that the said 

Kingdom, with might be employed or used as a tender to any other vessel or ship ut the 

ports or pla<^8 employ. The declaration then stated the sailing of the vessel from Liverpool, 

backward! her arrival on the coast ai Africa, and her departure from thence on her kome- 

without being ward voyage, when she struck upon some rocks, whereby the goods on board 

deemed any were wholly lost. The defendant pleaded, thirdly, that, after the arrival of 

deviation, with , , . , , ^ <• i- , ^ fj- » ^ . i 

liberty for the the ship at the place of loading, on the coast of Africa, to wit, at Bemn, and 

Mid ihip m before the said homeward-bound cargo was lost, the said ship, without any 

proceed and sufficient cause or excuse, did not proceed on the voyage in the policy men- 

Ma? at Mf tioned, but deviated, departed from, and abandoned the course of the said 

poru or placet voyage, whereby the said policy, and the risk thereby insured against, became 

and wi^^leave ^^^ were wholly avoided and determined. The fourth plea alleged that the 

^lo«d, unload, ghip, after she had set sail from Benin, and before the loss, was employed and 

whcreeoeTer ^omed on other and different occasions, and for other and different purposes, 

ce«i"***wiS*^ than those in the policy mentioned, and was also voluntarily kept, delayed, and 

any thipi, detained at divers ports and places for the space of thirteen months, the same 

ifUofidin^ and ^^^S ^ niuch longer time than was necessary or reasonable for any of the 

unloading, in- purposes in the policy mentioned, whereby the risks were greatly and unneces- 

ticulariy^wUh warily varied and increased, and the policy became and was wholly avoided and 

liberty to tran. determined. 

any vessel or At the trial, before Coltman, J., at the last summer assizes for Liverpool, 

craft in the ]^ appeared that the pohcy was effected on the 17th of March, 1835, and that 

And by a mel the vessel sailed in the beginning of May, from Liverpool, on a voyage to 

WM a«^ ^^ 4f^^' ^^ ^^® 35th June, 1835, the vessel arrived at Benin, and discharged 

that the vessel her cargo at a factory of the plaintiffs. Whilst lying in the Benin river, other 

as'a tender vessels of the plaintiffs arrived there, and the Clipper remained twelve months, 

to any other 

ship or vessel in the same employ. The vessel arrived at Benin^ and stayed there twelve 



months, during which time another vessel of the plaintiff*8 having struck on a bar at the mouth 

rgo of that vessel to 
return home, was lost. ' Held^ that the carrying the goods to Camaroonet was not an act of ten« 



of the river, she was employed in carrying the cargo of that vess^to Camaroonet^ and, on her 



dering within the meaning of the policy. Ileid^ also, that it was a proper question for the jurv, 
wbetner her stay at Benin was unreasonable or not ; and, they having found that it was, the 
f erdict was warranted by the evidence. 
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during which time she acted as tender to four of the plaintiff's vessels. Whilst Eschequer, 
thus employed, the Laurel, one of the vessels loaded with African produce, HAMiLxoif 
struck on a bar at the mouth of the Benin river, in consequence of which, her v. 

cargo was unshipped and put on board the Clipper, which conveyed it to 
Camaroones, in order to put it on board another vessel of the plaintiffs called 
the D4edalus. On the arrival of the Clipper at Camaroones, she took iron goods 
on board, and on the 10th August 1836, sailed for Corisco, Whilst returning 
from Corisco, she struck upon some rocks, when the vessel was seized upon, 
and broken up by the natives, and her cargo wholly carried away. The 
learned judge told the jury, that under the terms of the policy, the Clipper had 
no right to go from the Benin river to Camaroones, and therefore, he was of 
opinion, that there was a sufficient answer to the plaintiff's case. He left 
however, two questions to the jury ; first, whether the vesssl had been em- 
ployed for other pm^oses than those mentioned in the policy ; and secondly, 
whether she had stayed an unreasonable time in the river Benin. The jury 
gave a verdict for the defendant on both points. 

Alexander moved for a new trial, on the ground of misdirection, and of the 
verdict being contrary to evidence. The policy was expressly framed with a 
view to the trade necessary in the African voyages. And there is an agree- 
ment to allow the vessel to be used as a tender to any other ship or vessel, in 
the same employ. The African trade is especially a trade of barter, and this 
cannot be considered as a voyage to any particular place, but a voyage of barter 
to any place or places, where the hopes of barter might be the greatest. [Lord 
Abinger, C. B. — ^The policy means that she is to be at liberty to trade with any 
other ship : in this case she was not acting as a trader, but for the benefit 
of another vessel.] All that was done, was for ships in the same employ. 
[Alderson, B. — She took the goods out of the Laurel 09 a carrier.'] 

Lord Abinoxr, C. B. — I am of opinion that the learned judge was right 
in the construction of this policy, and in his definition of a ship's tender. I 
have always understood that the tender of a ship was one that was employed 
in assisting the loading of the ship, and the Clipper might have acted as ten- 
der to the Laurel, without any impropriety. But where the Clipper takes the 
cargo of the Laurel, and carries it to another port, she is not acting as a ten- 
der, but doing a totally distinct act ; now that is not the meaning of this po- 
licy ; she was to act as a tender to a particular ship, while that ship was sta- 
tioned at the port, but not to carry the cargo to another port. As to the 
verdict of the jury, I am not prepared to say they are wrong; it was a ques- 
tion for them, whether the remaining out so long was within the meaning and 
intention of the poUcy. 

Parks, B. — I am entirely of the same opinion, and think the learned judge 
was right in the direction he gave the jury, that the act of carrying the cargo 
from Benin to Camaroones, was not an act of tendering within the terms of the 
poUcy. Notwithstanding the general verdict, the question resolves itself into 
one of construction, to be put upon the particular clause which refers to the 
liberty to be given on this voyage, and clearly does not authorize such an act 
as this : although the terms of the policy are very general, it is clear the voy- 
age must be confined to the original voyage ; there is nothing to authorize 
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die ▼ ewel to act as earner to air odicr Aip or ▼ ewel in tbe same employ, 
and die tbnple qii ertion is, whedier die canying this cargo to aaodier port, is 
an act of tender? If the Lnrd had been on shore, and this Tessd had been 
simpl J em]doTed to rdiere die LmmtH firom her cargo, and to carry it to a safe 
place, I should hare thought that woold hare been an act of tendering widiin 
the meaning of die policy; hot that ts not so ; die ship is used for another 
porpose quite onconnected with any assistance grren in die shape of tender. 
With reelect to die qoestion npon die other issoe, it is not neceaaary to go 
into that, for as the Tet&t on die third issoe would be for the defendant, 
that most be for the defendant also. It has lately been decided, in the Court 
of Common Fkas, that there most be some limit pat to voyages of this kind, 
and that thev are not to be extended bevond a reasonable time. 



Aldkrson and Gitknst, Bs., conc nr red. 



Rule refused. 



SiBONi V. KiKKMAN and another. Executors of J. Kirkman. 



Where a repli. lifARTIN had obtained a mle to shew cause why the plaintifT should not 
the fact« COD. ^ ^^ liberty to amend the record, by adding the similiter to the replics- 

uincd in tbe tion to the third plea. Hie action was brought upon an agreement (a), by 
doded to the* wludi the defendant's testator was to allow the plaintiff, on the purchase of a 
^^"^^9 ri^* P^<^' ^^ ^""^ ^ ^^' ^^ account of a piano before delivered by the plaintiff. 
•ndnoKimilitar The third plea was accord and satis&ction, by the delivery of another piano. 
hr!d*^hM^ihe '^^ replication traversed the fects alleged in the plea, and concluded to the 
oiDiMino WM country, but without an " &c." No similiter was added. At the trial, before 
ISr^rf^*rf * P^^^' B., at the sittings in Trimty Term, the jury found a verdict for the 
the clerk, after plaintiff, and the defendant's counsel tendered a bill of exceptions to the sura- 
mentf'and writ ming up of the learned judge. Amongst other causes, it was assigned, as 
of rnror error, that no issue was joined upon the third plea. 

Kelly and Hoggins shewed cause. — ^This application comes too late after judg- 
ment. The case is not within the Statute of Jeofedls ; that act applies only to 
what is called a mis-pleading, that is, where there is an issue joined, but insuffi- 
ciently joined. In Cooper v. Spencer (b), the want of a similiter was held, on 
motion in arrest of judgment, to be a fatal objection and not amendable. In 
Sayer v. Pocock(c), the application to amend was before judgment, and besides, 
in that case, there there was an " &c.," which the Court construed to mean every 
necessary thing that ought to be expressed, and therefore, after verdict the 
similiter might be considered as included. In Griffith v. Crockford(d), the court 
set aside the verdict, on account of the omission of the similiter. After error 
brought, the Court can only amend the record in respect of some misprision 
of the clerk. Green v. Miller {e). Stockdale v. Chapman (/) wiU probably be 
cited on the other side : there the court held, that after verdict for the plaintiff, 
the defendant could not take advantage of the want of a similiter, or an " &c." 
to a replication de injuria. 



(a) See 1 M. & W. 423; 1 Gale. 
ih) 1 Str. 641; 8 Mod. 376. 
(c) Cowp. 407. 



(i/) 3 B. & B. 1 ; 6 Moore, 51 
(e) 2 B. & Adol. 781. 
(/)4 A. &K. 419. 
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Martin, in support of the rule. — Cooper v. Spencer has been expressly over- 
ruled by Harvey v. Peake(g). From the report of Griffith v. Crockford, in 
6 Moore, 51, it appears, that the issue was delivered to the defendant, who 
returned it without adding the similiter, but merely added an "&c.;" the plain- 
ti/Ts attorney afterwards sent it back to the defendant, who took out a summons 
to amend by adding the similiter, which was refused, unless he would accede 
to certain terms ; these the defendant objected to comply with, and carried down 
the issue without adding it, although it was done in making up the record. 
But that case was cited in Stockdale v. Chapmant and must be considered as 
overruled by it. It is laid down in all the books of practice (A), that the want 
of a similiter is aided after verdict, by the 32 Hen. 8. c. 30. So, also, in 
the note to the case of Benmet v. Holbech{i). The Court has power to 
allow this amendment under 8 Hen. 6, c. 1 2. s. 2, which enacts, " that the 
king's judges of the courts and places in which any record* process, word, 
plea, warrant of attorney, writ, panel, or return, which for the time shall be. 
shall have power to examine such records, &c. by them and their clerks, and 
to reform and amend, (in affirmance of the judgments of such records and 
processes,) all that which to them in their discretion seemeth to be the mis- 
prision of the clerks in such record, &c." In Sayer v. Pocock (k), Lord Mans- 
field allowed the amendment on three grounds : first, that it was an omission 
of the clerks ; secondly, he says, he will adopt the reasoning of Lord Coke, 
and construe, ** &c." to mean any necessary matter which ought to be ex- 
pressed ; and, thirdly, by amending, the Court only made that right which 
the defendant himself understood to be so by his going down to trial. [^Parke, 
B., — ^The difficulty is. to see how to make this a misprision of the clerk; to 
make the misprision appear, must not some document exist which the clerk 
has wrongly copied ?] It may be in copying the nisi prius record. As the 
issue was not objected to, it must be taken to be right. In Grundy v. Mell{l) 
a similar amendment was made after verdict, on the authority of Sayer v. 
Pocock. In Reeder v. Bloom (m), Gaselee, J., said, that, according to 2 Saund. 
319, "the defect was one which might be remedied at any time." But Wright 
V. Horton(n) is the strongest authority in favour of the amendment. In that 
case, which was a qui tarn action, the simiUter was added, by mistake, in the 
defendant's name, instead of the plaintiff's, and the Court allowed an amend- 
ment; and Lord Ellenborough, C. J., observes that, on referring to the case of 
Sayer v. Pocock, he found that Lord Mansfield considered a similar omission as 
a misprision of the clerk. 

Parke, B. — All that the Court wanted was an authority for saying, that 
this could be considered as a misprision of the clerk. The cases of Wright v. 
Norton and Stockdale v. Chapman are such authorities ; in both, the Court con- 
sidered that they had power to amend a misprision of the clerk, without think- 
ing it necessary there shoiild be any warrant or authority for the amendment, 
by the production of any document to amend by. There being those two 
authorities, the Court wiU allow the amendment upon payment of costs. 

BoLLAND, Alderson, and Gurney, Bs.. concurred. 
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(g) 3 Burr. 1793. 

(A) 2 Arch, Pr. 957. Tidd's Pr. 904. 

(t) 2 Saund. 3J 9 a. n. 6. 

{k) Cowp. 407. 
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(/) 1 N. R. 28. 
(m) 2 Bing. 3b4. 
(n) 6 M. & S. 50. 
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2mirS^ ^JJgavt«dilHMii1aiyfawM^ far the ccMte of die Ay, far not |to> 

tp triJL p— t tp ■odee, wmd "win- all proceedings ahoold 

* IW dijs' Dotioe of this 



of ^ke ff^ wbidi Mked far 




of tkeiykw Rfamd to tlie obKratiotti of tbe Court 
ifiHr(c). §mm wUdi k m^ be Wemd. di^ a nde. am. for 
IS as CBK of a mammii^ ■■S^ ^ drawa ap with a stay of pn>- 
■ tvD dais' ^"jT"^ of tlK BotinK wre |[ivcn. 

to inoorporale a 8tiT 

lale Blast be abnbte 

a with 




Rale awf dingly. 

(a) AiS^fbtO; SDw. P.C GOO. 



Lavbeack v. Beak. 




J^AMTIN bad obtaMd a lyk; as^. far aprawdfeaA diiedsd to the jadge 
of the borough coait of neord It fiaff. It appeared, from die affidsTits* 

^be caase on the 6th /dy, hot issue was not 

afln w aids . On the 16th S^iemAer, a writ 

OB die Snd Assesiler, cm wluch day diis mle 

d e li fgi e d to die judge before the jury 

it, and dily tianwaittrd ^ record to dus court. 



SI Jac 1, c. S3, s. 2, no doobt prohiluts the 
jadge firoBi w cei t ing the ctli sia fi in sodi a esse as die presoit; bat, since he 
has recei¥«d it, die esse » tdken ool of the opention of that statote, and faBs 
within the 45 Eliz. c. 5, s. 2. la C^x v. Hmrt(m) die habeas corpus was not 
ddiTcred antfl after interlocatorr jadgment had been signed in die court be- 
low, and notioegiTen of execudi^ a writ of inquiry; and Lord If ow^/Celtf sa]^ 
** the preaeBt case isnot within the words of die act; thatisphdn; and it ap- 
pears that die practice has goae mndi farther than die words of the act, far 
that has been to aDow it at any time before the jury are sworn." Tliat case 
they confarmed in GmOei^ t. lfar«fea(i). But, die record having been filed, 

(«) 1 Burr. 75S. (h) 6 Biag . 433. 



^ 
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cannot now be sent back. In Tidd's Practice {c) , it is stated, " that if a record Exchequer, 

be filed in the King's Bench upon a certiorari, it can never be sent back or l*^C[^k 

remanded, either in the term in which it is filed or any other; and that is v. 

plam by the act of 6 Hen. 8, c. 6, which enables this Court to remand it in Beak. 
case of felony, which otherwise they could not have done." 

Parke, B. — The record, under the circumstances of the case, was irregu- 
larly on the file, and may, therefore, go down again to the court below. As 
to the other point, there is no doubt this case faUs with the statute of James. 
The judge ought not to have received the writ ; he is wrong in having done 
so, and is now to be corrected by this Court ; he might otherwise have it in 
his power to neutralize the statute altogether. 

Addskson and Gurnet, Bs., concurred. 

Rule absolute. 

(c) Vol. 1, 411, 9th ed. 



Bruce v. Wait and another. 

'T' ROVER for oats. PIcm — First, not guilty; secondly, that the goods in C, ameichant 

the declaration mentioned, were not, nor was any part thereof, the pro- Jlr'hohiS^cen 

perty of the plaintiff; thirdly, a plea justifying the detention of the goods in the habit of 

under a foreign attachment, issued out of the Tolzey Court, at Bristol, at the JS2I*?f'j!^"" 

suit of the defendants, against one John Coombe, for a debt of 5501., and deli- ^ B., a com. 

vered to R. P., one of the officers of the said court, to be executed; and alleg- toi^ wrote to* 

ing that Coombe had delivered the goods, in the declaration mentioned, to one Ij't**" »t«ting 

James Harris, to be sold by him as the agent of, and for the use of Coombe, about to ship 

and that Harris afterwards, and before the said time when, &c., delivered the ^JJ \^Sat^ 

said goods, the same being the proper goods of Coombe, and being and re* he had drawn 

maining within the jurisdiction of the said Court, to the plaintiff, to hold 5i(||."^dde. 

them as the servant of him the said Harris, and until the said goods should sinng him to 

be sold and disposed of, for the use of Coombe, as aforesaid ; whereupon ^nct on the 

afterwards, and whilst the said writ of attachment was in full force, and cargo. B. ac. 

cepted tnc bilL 
whilst the said goods, so being the goods of Coombe, remained and conti- Before the ves. 

nued in the possession of the plaintifif, for the purpose aforesaid, to wit, at the *f'^^If*p ^l 
said time when, &c., and whilst the said goods were within the jurisdiction ment, andhe 
aforesaid, the said R. P., as such officer of the said court, under and by virtue bifi"(If "idini 
of the said writ, and within the jurisdiction aforesaid, attached the said Coombe indorted in 
by his goods by seizing and taking the said goods, and carried them away to a ^^t informing 
place of safe custody within the jurisdiction aforesaid, and there detained them *>>"> of *>>• ro- 
under and by virtue of the said writ, as he lawfully might, &c. ; which are the b. On the ar- 
said supposed trespasses, &c. ntal of the 

Replication — ^To the last plea, that before the issuing of the attachment the bill of lad- 
therein mentioned, to wit, on the 20th December, 1836, it was agreed by and girmgMm to' 

between the said John Coombe and the plaintiffs, that Coombe should cause the act for him. 

B. paid the 
freight, and took posweanion of the cargo, which wan afterwardi neized by the defendants, cre- 
ditors of C. ander a foreign atuchmeut. Held^ that B. had not such a property in the goods 
as to enable him to maintain trover against the defendants. 

z 2 
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said goods to be ehiped at Waterford, in Ireland, for the port of Bristol, and 
would, on the arrival of the goods at the port of Bristol, cause the same to be 
delivered to the plaintiff, to be sold by him, on account of him, Coombe, and 
that the plaintiff should cause an insurance to be effected upon the goods from 
the port of Waterford to the port of Bristol, and should pay the freight on ac- 
count of Coombe, and should accept a bill of exchange to be drawn upon him by 
Coombe for 550/., on account of the said goods ; and that the plaintiff should hold 
the goods when they should so have been delivered to him, and the proceeds 
thereof, after deducting the commission and charges thereon, as a security and 
fund out of which the plaintiff might be repaid all monies expended by him 
in effecting such insurance, and in paying such freight and acceptance. The 
plaintiff then averred, that Coombe, in pursuance of the agreement, and before 
the issuing of the attachment, caused the goods to be shipped at Waterford for 
Bristol; that the plaintiff caused the insurance to be effected, accepted a bill 
drawn on him by Coom^ for 550/., on account of the goods; that Coombe did 
cause the goods to be dehvered to the plaintiff at Bristol, whereupon the plain- 
tiff paid the freight amounting to 30/. 2«. lOd,, and received and took the 
goods into his possession, imder the agreement and for the purpose therein 
expressed, and retained the same until the conversion complained of; and 
that he paid the bill of exchange for 550/. when due, viz., on the 23rd of 
February, 1837. Verification. 

Rejoinder — ^That Coombe did not, in pursuance of the said agreement, in the 
replication mentioned, cause the g^oods or any part therof to be shipped, nor 
did he cause the goods or any part thereof, to be delivered to the plaintiff, 
in the manner and form as in the replication alleged; on which issue was 
joined. 

At the trial, before TindaJ, C. J., at the last Bristol assizes, it appeared that 
Coombe, who was a com merchant at Waterford, had been in the habit of co- 
signing cargoes of grain to Bruce, who carried on business at Bristol, as a 
com and provision merchant, for sale on commission. Bruce had been in the 
habit of accepting bills when the bill of lading came to his hands, and some- 
times in anticipation. On the 12th December, 1836, Coombe wrote to Bruce 
as follows: — "I note your market continues bare of good oats, of which I will 
ship you a cargo per first opportunity. Should prices decline during the week 
I may probably draw on your house again, in anticipation, for 500/. or 600/." 
On the 26th December, Coombe wrote again to i?nfce — " Conformably with the 
intimation given in my last, I have again valued on your house for 550/. ia 
anticipation, at two months' date." A bill of exchange for 550/. was accord- 
ingly enclosed in this letter, which Bruce, on the 27th, accepted and re- 
turned to Coombe, On the 5th January, Coombe again wrote to Bruce, as 
follows — " After a long and determined struggle against our ship-brokers and 
high freight, I have at length succeeded in making a small reduction of *ls. 
per ton ; on receipt hereof, I will thank you to insure 600/. on oats, per Bkn- 
heim, A 1 , of Waterford, D. Doody, master, from hence to Bristol, I believe 
the vessel will be ready to commence loading in a day or two." On the 13th 
January he wrote — "About 400 barrels of the oats are already on board, and 1 
hope to complete the shipment to-morrow or Monday next." On the 23rd, 
Coombe wrote to Bruce, informing him that he was under the necessity of sus- 
pending his payments, and on the same day, he sent the bill of lading, indorsed 
bv him in blank, to /. Harris, a com merchant at Bristol, and dssired Harris 
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to sell the oats for his account on their arrival, but made no mention of his pre- 
vious engagement with Bruce, or of the embarrassment of his affBurs. Harris 
sent the bill of lading to Bruce, requesting him to act for him in the business. 
On the arrival of the vessel at Bristol, Bruce paid the freight and took posses- 
sion of the cargo. The defendants Wait and James, who were creditors of 
Coombe, also claimed the cargo under the foreign attachment stated in the 
pleadings. The learned judge was of opinion, that the plaintiff had made out 
no right of possession, and directed a nonsuit. 



Exthtqwer. 




Erie now moved for a new trial. — ^The questions are, first, whether there 
was not a specific appropriation of the oats by Coombe to the plaintiff; and, 
secondly, whether he had not sufficient possession through Harris to main- 
tain the action. It is submitted, that as this particular cargo was consigned to 
Bruce, and he accepted a bill on account of it, the property passed to him in- 
dependently of the bill of lading. In Fisher v. Miller {a), A. consigned a cargo 
for sale to B., B. being in correspondence and connected with the house of 
C, who had advanced money to A. on an engagement that the proceeds of 
the cargo should be remitted by B. to A. through C.'s hands, so as to consti- 
tute a security for the money advanced by C. ; A. wrote to B. informing him 
that the cargo was not responsible for C.'s advances ; notwithstanding which 
B. remitted the proceeds to C, who retained them to cover his advances: 
it was held, in an action for the amount by A.'s assignees against B., that the 
jury were warranted in considering A.'s agreement as an appropriation of the 
cargo, which he could not rescind. In Haille v. Smith (b), where A. of Liver- 
pool, wishing to draw upon the banking house of B. in London, to a large 
amount, agreed, amongst other securities given, to consign goods to a mercan- 
tile house, consisting of the same partners as the banking-house, although un- 
der the firm of B. and C; accordingly he remitted the invoice of a cargo and the 
bill of lading indorsed in blank, to B. and C, but the cargo was prevented 
leaving Liverpool, by an embargo ; A. then became bankrupt, being consider- 
ably indebted to B., and the cargo was delivered to his assignees by the cap- 
tain; it was held, that B. and C. might muntain trover for it against the 
captain. [Lord Abinger, C. B. — If he had transmitted the bill of lading, that 
case would be in point; but the question is whether, not having sent the bill of 
lading, he might not deliver the cargo to whomsoever he pleased.] 

At all events Bruce was entitled to the possession by the delivery from 
Harris, Coombe treats Harris as his factor, and Harris puts Bruce in his place 
as such, Bruce at the time having an equitable right to the goods. As factor 
he would have a special property in the cargo as against third persons. Na- 
than V. Giles (c). [Parke, B. — If Harris was the factor of Coombe, the former 
had no right to bind his principal by the employment of Bruce. Your propo- 
sition would have been correct, if Bruce had been employed by the owner of 
the goods. 

Lord Abinobr, C. B. — I am of opinion that the learned judge was correct 
in directing a nonsuit. There is no colour for saying that any transfer of 
property took place. Coombe committed something like a fraud in not per- 



(a) 1 Bing. 150. 



(b) 1 B. & P. 5C8. (c) 5 Taunt. 558; 1 Marsh. 226. 
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Id rctun the goods 
against Coambe. 



fnrming his praniae to Brwee; dieo Brwee 
when he had no right to take p o ss e ss i on of them as 



Paekk« B. — ^I am of the same c^nnian. Itisdeardierewas noappropiiatioD 
of any part of the cargo, so as to constit u te a pr operty in Brwee, prior to the 
time of the bill of lading having been sent; the prc^erty would therefore re- 
main in the consignor. The object of Ccombe was to jnevent Brmce from 
keeping the goods; therefore it is evident no property passed to Brwee, indepen- 
dently of the subsequent transaction, when the goods were placed in his hands 
for sale. As to that part of the case, if Coombet had authorized Hanie to 
employ a brdcer for the sale of the goods, and Harris had placed them in the 
hands of Brwee for the purpose of sale, the argument for the plaintiff might 
apply ; but all that Coambe does is to authorize Harris to sell, and he has 
no right to appoint a third person. 



Aldkeson, B. — I am of the same opinion. 



Role refused. 



DixoN and another r. Fletcher. 



i^ SJ^^U* A^^^^^^^^^^' '^^ dedaration stated that, heretofore, to wit, on, &c.. 

•uced thmt the the defendant, then carrying on business at Liverpool, in the county of 

defendaot, car. Lancaster, sent and delivered to the plaintifis, then carrying on business in 

DCM at Lhfir* parts beyond the seas, to wit, at New Orleans, in the United States (^ Ame- 

pl^iiffi!^ oir. ^^^' ^ certain order and direction to purchase cotton for the defendant ; that 

rjin« on ban- is to say, if they, the plaintiffs, could purchase cotton in parts beyond the 

^OHMn!!t^ot. •««» to wit, at New Orleans, in the United States of America, at such price 

der to puTchaM as to Stand in, laid down in Liverpool, freight, duty, and every charge in- 

defendant, viz., eluded, both in Liverpool and also in parts beyond the seas — ^Liverpool, fair, 

* k'^ntfe ^* ^i^' P^ ^^" ^°^^ ^^* ^^^' ^^ ^^' ' ^^ ^® plaintiffs were to purchase cot- 
could pnrchase ton to the extent of two hundred bales; and if at one farthing per pound 
mice"^ to ** Wider the prices aforesaid, then the plaintifis were to purchase three hundred 
lund in, laid bales; if at one halfpenny per pound under the prices aforesaid, then the 
9oo/!al"charKM P^^^i^i^s Yf&re to purchase four hundred bales; and to draw bills of exchange 
included, //<- on the defendant, for the amount of the price of the cotton so purchased as 

aforesaid, together with the charges of the custody and shipment thereof, and 
a reasonable commission to the plaintiffs on the purchase thereof; and the 
plaintiffs accepted and received the said order and direction, and promised to 
perform and fulfil all things therein contained to be by them performed and 
fulfilled ; and, in consideration of the premises, the defendant promised to ac- 
ff^t*w"peHb. ^P^ *^^ receive, at Liverpool aforesaid, the cotton to be purchased by the 
under thoM plaintiffs in pursuance of the said order, and to accept any bill of exchange 
^n^^if at id, drawn by the plaintiffs on the defendant, for the amount or price of the said 

per lb, under cotton, together with the charges on the custody and shipment thereof, and 

thoie pncei , 

400 bales, and to draw bills of exchange, on defendant, for the amount of the price. It then 

avened, that plaintiffs nurchased a large quantity, to wir, 200 balen of Liverpool fair cotton, 

at such prices as to suna in 9hd, per lb., laid down at Liverpool, all charges included ; that 

the cotton arrived in Liverpool^ and titere was ready to be delivered to defendant. Breach^ 

that defeiMlaQt did not accept the cotton so purchased. Held^ on demurrer, that the dedaratioD 

was bad, at it did not safficiently shew that the defendants were ready and willing todelifcr the 

300 bales only. 



verpod fair, 
9^0. per lb., 
good fair, \0d, 
per lb. ; then 
the plaintiff's 
were to pur- 
chase cotton to 
the extent of 
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Dixov 

V. 

Flstchbb. 



a reasonable commission to the plaintifis on the purchase thereof; and the Exehtqmer. 
plaintiffs in feet say, that, afterwards, and before the commencement of this 
action, to wit, on, &c., they, the plaintiffs, did purchase in parts beyond seas* 
to wit, at New Orleans aforesaid, a large quantity, to wit, two hundred wnd 
six bales of Liverpool fair cotton, at such a prices as to stand in 9\d. per lb., 
laid down in Liverpool aforesaid, in the county aforesaid, freight, duty, and 
every charge included, both at Liverpool aforesaid, and in parts beyond the 
seas; and the plaintiffs, afterwards, to wit, on the day and year last aforesaid, 
shipped the said cotton in parts beyond the seas, to wit, at, &c.» on board of 
a certain vessel bound for the port of Liverpool aforesaid, in the county afore- 
said; and afterwards, to wit, on the day and year last aforesaid, they, the 
plaintiffs, drew a certain bill of exchange on the defendants, at sixty days sight, 
for a certain sum of money, to wit, for the sum of 2742/. As. Sd., being the 
amount of the price of the cotton so purchased by the plaintiffs, as aforesaid, 
together with the charges of the custody and shipment thereof, and a reason- 
able commission to the plaintiffs on the said purchase thereof; and the plain- 
tiffs, in fact, further say, that afterwards, to wit, on the 10th day of Jime, the 
said cotton, so purchased by the plaintiffs for the defendant, as aforesaid, ar- 
rived in Liverpool, aforesaid, and then was ready to be delivered to the defen- 
dant, to wit, at Liverpool, aforesaid, in the county of Z^oiicm^; of all which said 
several premises, the said defendant then had notice; and the plaintifi after- 
wards, to wit, on the 1 1th day of June, requested the defendant to accept 
and receive the said cotton, so purchased as aforesaid, and to accept the said 
bill of exchange, drawn by the plaintiffs on the defendant, as aforesaid, which 
was presented to the said defendant for acceptance: yet the said defendant, 
not regarding his said promise, did not nor would accept or receive the said 
cotton, so purchased as aforesaid, or any part of it, when so requested as 
aforesaid, but wholly neglected and refused so to do ; and the defendant, fur- 
ther disregarding his said promise, did not nor would accept the said bill of 
exchange, when so presented to him for acceptance, as aforesaid, nor at any 
time afterwards, and did not nor would in any manner pay or satisfy the 
plaintiffs for the cotton so purchased as aforesaid, or any part thereof, and the 
same is wholly unpaid for : by means whereof the plaintiffs lost and were de- 
prived of the use and benefit of the said bill of exchange, which the defen- 
dant ought to have accepted as aforesaid, and the plaintiffs are wholly unpaid 
and unsatisfied for their disbursements in the purchase and shipment of the 
said cotton. 

To this declaration the defendant pleaded, thirdly, that the quantity of cot- 
ton, in the declaration mentioned to have been purchased and shipped, and 
for the price of which, together with the said charges and commission, the 
said bill was drawn, as in the declaration mentioned, was a larg^ quantity of 
cotton, more than and exceeding the said extent of two hundred bales, that is 
to say, the same amounted to two hundred and six bales, and this the defen- 
dant is ready to verify. 

Special demurrer to the third plea. 

The point stated on the part of the plaintiffs was, that the plea did not 
contain any answer to the whole of the count which it proposed to answer. 

The defendant's main point referred to the declaration as defective. 



Wightman, in support of the demurrer. — ^The declaration contains a doable 
breach : first, that the defendant would not accept or receive the cotton, or 
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any part thereof; and, secondly, that he refosed to accept the bill. Perhaps 
the breach for not accepting the bill cannot be supported, as it was drawn for 
too large an amount, bat the other breach for not receiTing the cotton is suf- 
ficient. The defendant was dearly bound to receire to the extent of two hun- 
dred bales. 

Per Curiam. — You do not sufficiently shew, in yoar declaration, that the 
plaintifb were ready and willing to deliver the two hundred bales only. 

CromptoM was to have argued in support of the plea. 

Leave to amend on payment of costs. 

HuLME and another. Assignees of John Smith, v. Muggle- 

STONE. 

Where i pwtj JNDEBITATUS ASSUMPSIT.— The first count was for money had and 
uTa^UU foft^ received to the use of the bankrupt, J. Smith, before he became htnk- 
acooiiKNUtioii rupt; and the second count for money had and received by the defendant to 
Afterwards be- ^® ^^^ ^^ ^^ plaintifis, as assignees, since the bankruptcy. To the latto' 
"^**th**"il[" ^^"^^ ^® defendant pleaded, fourthly, as to so much of that count as rdated 
■odiAjpfioff to the sum of 97/. lOs,, parcel, &c., in that count mentioned, that long be- 
blnk^'m* ^^'^ ^®' ^^® defendant, had notice that any act of bankruptcy had been com- 
within the 6 mitted by the said /. Smith, and long before any fiat of bankruptcy issued 
STm mij^be' *5*"^ t^« 8«"d /. Smith, and before the commencement of this action, to wit, 
tlie so^cct of on, &c., the defendant gave credit to the said J. Smith to the amount of 601., 
motion brought ^7 indorsing, for the accommodation of the said John Smith, and at his reqmst, 
bj hit ••. and without any consideration paid or given to him the defendant for so do- 

Semble, that ^S» ^ certain bill of exchange drawn by the said Smith upon Melhuish and 
to'^fei^o?*" Company for 50/., and payable to the order of the said J. Smith, which said 
n utual credit, bill the said /. Smith afterwards, and before any notice to the defendant of 
bJlle^not'oiily ^" ®*^^ bankruptcy, to wit, on. &c., negotiated and transferred for value, 
the amoant of And the defendant further says, that afterwards, and long before the defen- 
alM the nature ^^^^ ^^ *°y notice that any act of bankruptcy had been committed by the 
of the (nutual said J. Smith, and before the date or issuing of any fiat of bankruptcy against 
for duplicity. ^^^ ^^^ ^' Smith, and also long before the commencement of this action, to 
wit. on, &c., the defendant gave credit to the said J. Smith, in and to a cer- 
tain other large amount, to wit. 50/., by discounting for the said /. Smith, at 
his request, a certain other bill of exchange, drawn by the said J. Smith on 
Melhuish and Co.; for 50/., payable to the order of the said J. Smith, and in- 
dorsed by the said /. Smith, which said bill the defendant afterwards, and 
before any notice to him of the bankruptcy of the said /. Smith, indorsed, ne- 
gotiated, and transferred for value. And the defendant says, that the said 
credits so respectively given by him to the said /. Smith, as aforesaid, were 
credits of a nature extremely likely to end in debts from the said J. Smith to 
the defendant, and amounting, together, to a large sum. to wit, the sum of 
100/. And the defendant further says, that afterwards, and before the com- 
mencement of this suit, to wit. on. &c., the defendant was called upon and 
obliged to pay and satisfy the two bills of exchange above mentioned, to cer- 
tain persons being respectively the holders thereof, in consequence of the said 
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bills having been dishonoured by the acceptors thereof, respectively, when Msthequer. 
they became due, of which the defendant had due notice. And thereupon, Hulme 
on and before the commencement of this action, the said J. Smith became, and v. 

at the time of the commencement of this action was, and still is, indebted to 
the defendant in a large sum of money, to wit, the sum of 100/., being the 
amount of the last-mentioned bills of exchange, for money paid by the defen- 
dant for the use of the said /. Smith, at his request, which said last-mentioned 
sum of money is the same identical sum in and for the amount of which the 
defendant had given credit to the said /. Smith, as aforesaid. And the defen- 
dant further says, that before the bankruptcy of the said J. Smith, and also 
before the commencement of this action, to wit, on, &c., he the said /. Smith 
drew his bill of exchange in writing, and directed the same to the Chesterfield 
Banking Company, and thereby ordered the Chesterfield Banking Company to 
pay to himself or bearer, the sum of 97/. 10^.; and the said /. Smith, then 
and before the bankruptcy of him, the said /. Smith, delivered the same to the 
defendant by way of loan, in order that the defendant might receive the 
amount of the same, and thereby then gave credit to the said defendant, to 
and in the amount of the same; and the defendant afterwards, before the 
bankruptcy of the said /. Smith, and also before the commencement of this 
action, to wit, on, &c., presented the said last-mentioned bill of exchange for 
payment to the said drawers thereof; and the defendant afterwards, and after 
the bankruptcy of the said J. Smith, but before the commencement of this 
action, to wit, on, &c., received from the said drawers of the said bill of ex- 
change, the said sum of 97/. 10^., being the amount of the said last-mentioned 
bill of exchange ; which said sum of 97/. 10^., so received by the defendant, 
is the same sum of 97/. 10s. in the introductory part of this plea, and in the 
second count of the declaration of the plaintiffs mentioned : and the defen- 
dant says, that the said sums of money in the amount whereof the defendant 
so gave credit to the said /. Smith as aforesaid, and which were afterwards 
paid by the defendant for the use of the said /. Smith, at his request, amount 
in the whole to a large sum, to wit, the sum of 100/., which said last-men- 
tioned sum exceeds the sum of 97/. 10s. in the introductory part of this plea 
mentioned, and in the second count of the declaration mentioned, and the da- 
mages sustained by the plaintiffs, by reason of the non-performance of the 
premises by the defendant in respect thereof; and out of which said sum of 
100/. the defendant is ready and willing, and hereby offers, to set off and 
allow to the said plaintiffs, the full amount of the said damages, according 
to the form of the statute in such case made and provided. 

The defendant also pleaded, fifthly, as to so much of the second count as 
relates to the sum of 19/. I9s,, parcel of the monies in that count mentioned, 
that the said J, Smith, before and at the time of his bankruptcy, to wit, on, 
&c., was and ever since has been, and still is, indebted to the defendant in 
a large sum of money, to wit, the sum of 20/., for goods before then sold and 
delivered, by the said defendant, to the said /. Smith, at his request, and for 
money found to be due from the said/. Smith to the defendant, on an account 
before then stated between them. And the defendant further saith, that after- 
wards, and before the bankruptcy of the said /. Smith, and also before the 
commencement of this action, to wit, on, &c., the said /. Smith made his bill 
of exchange in writing, and directed the same to the Chesterfield Banking 
Company, and thereby ordered the Chesterfield Banking Company to pay to 
the said /. Smith, or bearer, a much larger sum than the said sum of 20/. so 
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Id wit. 

tkemmtci97L lOn^ »d ddh^wd ^ci^ •> tfce I f i i.bwmmwtdkmn. 

BidddBubaK ■■^'il ncBwe tfe wtmamiL of t^ mbc, and 
imfii til III I ififtiiiliT III Ihi — r rf llir rwmr- and Ike 
defeadmt afierwvdi. mti ^ tht 'mmkiw^Uj id ^t ani J. SmiiK to mix. am. 
hc^ nceiwtd the nm of 19L 13v. part af tbe aaaoaHl af t^ iMl^meatiaBed 
ImO, horn the dnwen tkereof ; viiick ani a^ af ISf. ISv^ ao mehcd by 
tile ddadnit at fa^ aJJifirt, k tbe mm i^ of 19L 19i». 
torr part of dta plea, sud m tbe aecoBd coaat af tbe 
tioocd; and die ddieadaBEt Kiiw that tbe ani a^ af 90L 
finom t^ aaid /. Smuk to tiie 

fi**^*^ brtiKe alainti&aa laek aHKBCca aa aioraaid, br rcaaom af the 
perferBaoce br the defendant cf 
lam cf Id/. 19«. in the i trodu t tu nr part af tiua plen 
feodaaA 'm rtadj and wiDiD^, and hereiiT offen to 
plamtigi, the fall awMot of the aaid last- 
aam of 20/ . dae and ommg to the ^^Jt^^A^^ as 
form cf the statote in that caie nade and provided. 

RepGemiiom to the fourth and fifth plcM, that die < h J F iidit dU not give 
credit to the aaid J. Sw^A. and that die aaid /. SmU did BOt g^ivecndittD 
the ddendant. and that the aaid /. Smiik was not nor is indrfitgrf to te da- 
Hmdant, sMda et /armd, 

.^pecia/ danoTvr to the replicatioDS to the Iborth and iftti pVaa, aaagmiig 
for causes, that the repbcalioQ is double, and bad for dnpliatj, m ^tm, towit, 
that the plajntiffs have endeavoiired to pat in ivne aeteral disliiirt poiiiti» 
namehr. the credit given hj the dffrndant to the aaid J. Smiik, and the debt 
doe finom the aaid /. Sauik to the dffrndant. and abo the credit gnrcn bf tbe 
said y. iSfltt^ to the dffmdant, hv trmverang either of whidi die plea would 
have been answered; and fiir that the aaid rephcatko is mnltifiuioiis, and the 
plaintifis have endeavoored by means of it, to pat the matters in inne, wfaidi 
would have been pot in issoe by a replication of dir h^mrid, wliidi replicatioD 
of de mfmrid would have been bad had they made nse oi it. And fiar that the 
plaintifis, if they had a right to trmverse all the several matters coDtained id 
the plea in one and the same replication, ought to have tiaveia e d them by a 
replication of de sa/aruf, that being the form appointed by the law in sodli acne. 
And fiirther. for that the plaintiffs have, in their said replication, tmve rgc d 
matter not traversable, and have taken KBsae upon a mere allegation, infer- 
ence, and question of law, namely, on the question whether the fiuts stated 
in the said fourth plea, amount to mutual credits within the meaning of tbe 
statute in such case made and provided. 

Tbe points stated for argument, on the parts of the plaintiflb, were, that the 
objections taken by the demurrers are not fatal, and that the fourth and last 
pleas are bad, on the ground that they do not shew a mutual credit. debt» 
or demand within the meaning of the 50th section oi the Bankrupt Act. 

/. W, Smith, in support of the demurrer. — ^The replication is bad for dupli- 
city. It puts in issue several traversable facts, any one of which would be a 
sufficient answer to the pleas. It is true that a traverse may be taken to several 
distinct facts, all tendhig to one point of defence, — iSeAy ▼• J3ard(»f(s); 

(a) 3 B. ft Adol. 3. 
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but here both the debts and the credits are in issue. The replication traverses Espcheiiuer, 
both sides of the account, and the nature of the mutual claims. In the ordi- 
nary plea of mutual credit, it is necessary to state the credit given by the 
bankrupt, and the debt in consequence of that credit, and also to define the 
nature of the defendant's debt, and to shew that he had a right to set it off 
against the plaintiff's claim. Here the plaintiff not only traverses the debt 
claimed from the defendant by the bankrupt, but also the nature of the claim. 
The monies mutually claimed might have been the subject matter of two dis- 
tinct actions. It would be a great hardship on the defendant if the plaintiff 
were allowed to put all these matters in issue, since the plaintiff, being as- 
signee, and having the books of the bankrupt under his control, must be cog- 
nisant of the nature of the claim, and know whether it is true or false. Be- 
sides, it would compel the defendant to go into all the evidence necessary un- 
der the ordinary replication of nil debet. In Faulkner v. Chevell (6), the decla- 
ration in debt, on stat. 22 Geo. 2, c. 46, s. 14, charged the defendant that he, 
being deputy derk of the peace, practised at the sessions as an attorney ; the 
defendant pleaded that he was not, at any of the times when, &c., deputy 
clerk of the peace, nor did he commit any of the said supposed offences, in 
manner and form, &c., and the plea was held to be bad for duplicity. So in 
White V. Reeves (d), a rejoinder to a replication in trespass for stopping up a 
private way under an inclosure act, which alleged that the commissioners did 
not direct the way to be stopped up, nor g^ve any orders relating to the same, 
nor by their award set out any other way in lieu of it, was held bad for dupli- 
city. In Griffin v. Yates (e) the Court held the traverse bad, though they 
thought that, as the plea consisted of matter of excuse, the allegations con- 
tained in it might have been put in issue by the replication de injurid. In 
RegiJ v. Green (/), a traverse of both the material and immaterial parts of a 
plea was held objectionable, on special demurrer, as tending to make uncer- 
tain what was the substantial issue to be tried. It must be admitted that 
where a plea consists of several distinct facts, so connected with circumstances 
of time and place as to present but one point of defence, the whole may be 
put in issue by the replication de injurid; but it is not sufficient that the point 
of defence is capable of being comprised in a short form of words ; the princi- 
ple is, that there shall only be one issue for the jury. The cases which may 
be quoted on the other side, are reconcilable with the principle contended for. 
In Webb v. Weatherby (g) a replication to a plea of pajrment, put in issue both 
the payment by the defendant in satisfaction, and the receipt by the plaintiff in 
satisfaction ; but there the Court held that the receipt in satisfaction impliedly 
involved the payment in satisfaction, and, therefore, that the two allegations 
formed but one issue. In O'Brien v. Saxon (h), the petitioning creditor's 
debt, the trading, and act of bankruptcy, were in issue, but the Court held 
the replication good, as they all formed but one entire proposition, namely, 
that the plaintiff had become bankrupt. In Robinson v. Rayley(i), the repli- 
cation traversed " that the cattle were the plaintiff's own cattle, and that they 
were levant and couchant upon the premises, and commonable cattle ; " that, 
however, presented but one issuable point, namely, the alleged right of 
common. 



(6) 5 A. & E. 213. 

(<0 2 Moore, 23; 1 Hodges, 387. 

(«) 2 Bing. N. C. 679. 

(/) 2 Gale. 1 ; I M. & W. 328. 



(g) 1 Hodges, 39; 1 Bing. N. C. 502. 
(A) 2 B. Jt C. 9. 
(i) 1 Bur. 316. 
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Exchequer. Cowling, contriL, — ^The pleas are bad, inaBmuch as they do not disclose a 

HuLME n^tttual credit within the meaning of the Bankmpt Act. The 6 Geo. 4, c. 16, 
V. ^ s. 50, apphes to two cases: first, where mutual credit has been given; and, 
secondly, where there have been mutual debts, whether with or without a 
prior credit. Here the defendant cannot rely on the latter case, because there 
is no averment of want of notice of the bankruptcy ; nor can he on the former, 
because there is no mutual credit within the meaning of the statute : the cre- 
dit must be of such a nature as will necessarily end in a debt, but the credit 
stated with pleas might never end in a debt, as it was the duty of the party 
for whose accommodation the bills were provided, to take them up when they 
became due. IParke, B. — Could not this debt be proved under the commis- 
sion ?] It might ; but still the defendant might not be entitled to set it off*. 
The 50th section contains a proviso respecting want of notice of an act of 
bankruptcy at the time of giving credit, which would be unnecessary if every 
thing provable could be set off. The allegation in the plea, that this credit 
was of a nature extremely likely to end in a debt, cannot alter the case, as that 
is a question of law and not for the jury. The credit cannot form the subject 
of a set-off, when the fact of its ending in a debt is merely contingeDt. 
Glennie v. Edmunds {k). In Carter v. Breton {l), the defendant accqited a 
bill of exchange for the bankrupt, after he had committed a secret act of 
bankruptcy, and the bill was paid away by the bankrupt, who, on the same 
day, agreed to sell the defendant four horses as a security for the amount, and 
this was held not to be a case within the fifty-second section. In Clarke v. 
Fell (m), a tradesman undertook to do work upon an article delivered to him 
by a person to whom he was indebted, and it was agreed that the work should 
be paid for in ready money ; he afterwards became bankrupt, and the Court 
held that the fiftieth section of the Bankrupt Act did not render the assignees 
liable in trover, for refusing to deliver such article to the creditor on his offer- 
ing to set off the price of the work against his own demand. This is a stronger 
case than those cited, and if a set-off be allowable here, it would have been 8o 
under the 5 Geo. 2. c. 30, the twenty-eighth section of which is similar to 
the present, except that, under that act, the credit must have been given prior 
to the act of bankruptcy. Yet it was not until the 46 Geo. 3, c. 135, that 
such a demand as this could even be proved. [Parke, B. — Are not Ex parte 
Wagstaff{n), Smithy. Hodgson (o). Ex parte Boyle (p), and Ex parte Yoang{q), 
precisely in point ?] In Smith v. Hodgson it was admitted that if trover had 
been brought, the assignees might have recovered, and then the set-off would 
have been disallowed. E» parte Boyle does not appear ever to have been acted 
upon, and Ex parte Wagstaff merely shews that the debt need not be due at 
the time of the bankruptcy. 

Secondly. It is clear that where several facts make but one single point, 
the whole may be put m issue. In the case of a plea of set-off, the replication 
denies the several facts alleged in the plea. Here the credit given by the 
bankrupt to the defendant, the credit given by the defendant to the bankrupt, 
and the debt due from the bankrupt to the defendant, make but one singk 
point, namely, mutual credit. In Faulkner v. Chevell, the circumstances of 

(*) 4 Taunt. 775. (o) 4 T. R 211. 

(/) 6 Bing. 617. {p) Cooke, B. L. 563. 

(m) 4 B. & Ado. 404. {3) 3 V. & B, 40. 
(fi) 13 Ves. 65. 
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the defendant being deputy clerk of the peace, and that he committed the al- Exchequer, 
leged offence, were distinct facts. Hulme 



The Court here suggested an amendment, at the same time stating that 
they entertained no doubt as to the sufficiency of the plea. The cases which 
decided that only such transactions might be set off as would necessarily end 
in debts, were quite reconcilable with those cases in which it had been held 
that accommodation acceptances might be set off. 

Leave to amend the replication on payment of costs. 



9. 
MUGGLSSTOMB. 



Taylor v. Murray. 

JLflLLER had obtained a rule to shew cause why the taxation of costs in A judi^ent on 

this cause, final judgment, and execution, should not be set aside for within the rule 

irregularity. The plaintiff had obtained judgment on demurrer, and had given jj ^If^^fV^A 

due notice of taxation of costs, but had neglected to deliver a bill of costs as g. io/which' 

required by the rule of this court of M. T. 1 Will. 4. s. 10. rcquirct the 

^ ' deliverj of a 

copy of the bill 
Humfrey shewed cause. — ^A judgment on a demurrer is not within the terms ^^^^^^^ 
of this rule, which requires " that one day's previous notice of the time of An onniftion 
taxing costs upon rules, orders, town posteas, and inquisitions, and a copy of the^bole rule 
the bill of costs and affidavit to increase, (if any,) shall be given and delivered " no i^roand 
by the attorney or the attornies of the party or parties whose costs are to be a»ide the fudg. 
taxed, to the attorney of the other party or parties in the same action, at the '"•^'•nd exe. 
time of service of such notice; and that in the cases of posteas and inquisi- only for review. 
tions in country causes, the notice shall be given two days, and a copy and J"*^ ^^^ *•*•" 
affidavit delivered two days before such taxation." The present taxation is 
neither on a rule, order, postea, or inquisition. The case of Wilson v. 
Parker (a), in which it was held, that the delivery of a copy of a bill of costs 
was imperative, unless waived by the opposite party, does not apply, as there 
the judgment was on a postea. 

Miller, contrH, — ^The form of the rule for judgment is, " Upon hearing coun- 
sel for the plaintiff, and no cause being shewn to the contrary, it is ordered 
that judgment be entered for the plaintiff in the action." This case, if not 
within the precise words, falls within the meaning and spirit of the rule. 

Lord Abingeb, C. B. — ^This is clearly not an order within the meaning of 
the rule ; and if it were, it is no ground for setting aside the judgment. You 
may go again before the master, and see if the costs are excessive. 

Farke, B. — The omission to comply with the rule is no reason for setting 
aside the judgment and execution, but the costs may be re-taxed afterwards. 

Rule discharged, with liberty to go again before the master, 
(a) Ante, p. 46; 5 Dow. P. C. 461. 



350 



TERM REPORTS in nm EXCHEQUER. 



^,^1^' NicKissoN and another. Assignees of Thompson, a Bankrupt, 

r. Trotter. 



TroTCT, by the 
atriffnees of « 
iMnkrupt, for 
oeitain 
watches. 
P/^o— that de- 
fendant wm a 
pawnbroker, 
and thai thev 
were plfdgea 
with nim. 
EqfOcatkm— 
that it was oor- 
raptlv agreed 
that deftodant 
ihoaldleod the 
bankropt asnin 
exeeediiiff lOJL, 
and dioald for- 
bear and n^ve 
dajof paTmcnt 
thereof, to the 
baokmpt, nntU 
the ezpiratioD 
of one jear 
next after soch 
loan, and that 
the bankropt 
should paj 
more than 
lawftil inierctt, 
and for seeoi* 
lag fopmaent 
Che bank- 
mpt should 
pledf^ the 
watches. At 
the trial it did 
not appear that 
there was anj 
agreement as 
to the time the 
watches should 
remain in 
pledge. The 
judge amended 
the record bj 
inserting the 
words ** re- 
deemable 
in the 
mean time.** 
Held^ on mo- 
tion to enter a 
nonsuit, that 
this was a con- 
tract within the 
Pawnbrokers* 
Act. 



nr^ROVER for certain gold and silver watches. The first count stated the 
property to be in the bankrupt; the second in the assignees. 
The defendant pleaded, fourthly, that defendant was a pawnbroker, and 
that Thompson, before he became a bankrupt, to wit, on, &c., deposited the 
said watches with the defendant, to be kept as pledges and security, as 
well for the repa3rment of 93/. lis. 7d, then lent and advanced to 7%>mp»on, 
on the deposit and security of the said watches, as for the payment to the de- 
fendant of certain interest, by the said Thompson, then agreed to be paid to 
him, upon and for the loan and forbearance of the said monies so lent and 
advanced; and that when Thompson became bankrupt, and from thence 
hitherto, the said principal sum and interest were due and owing to the defim- 
dant. The fifth plea, which was to the second count, was similar to the 
fourth, and related to the reminder of the watches. Replication to the £ontth 
plea, as to five gold and seventeen of the twenty-nine silver watches therein 
mentioned, that before they were so pledged and deposited with the defen- 
dant, to be kept, &c., to wit, on the 2nd day of May, 1835, being one 6t 
the days and times in the said fourth plea mentioned, it was corruptly and 
against the form of the statute agreed by andbc t w eui Thftnpsum and tht de> 
fendant, that the delendsnt should lend and advance to Thompson, a certain 
sum exceeding 10/., to wit, 77/. lis. 7d,, and that the defendant should for- 
bear, and give day of payment thereof to nompson, for a certain time, to wit, 
until the expiration of one year next after the making such loan and advance- 
ment ; and that the said Thon^[fson, for the loan and advance of the said 
sum, and for giving day of payment therec^, for each and every calendar 
month the same should be forborne payment by the defendant, should pay to 
the defendant more than lawful interest at and after the rate of 5/. per cent, 
per annum, on each and every twenty shillings of the said sum so lent and 
advanced as aforesaid, that is to say, the sum of three pence ; and that, for 
securing the repa3anent of the said sum, with interest as aforesaid, Thompson 
should pledge the said watches with the defendant. It then stated, that, in 
pursuance of the agreement, the watches were deposited and the money ad- 
vanced, and that the interest agreed to be paid by the defendant exceeded 

the rate allowed by the act of parliament, whereby the agreement was wholly 
void. 

At the trial, before Parke, B., at the summer assizes for the countv of 
Northumberland, it appeared that the defendant was a pawnbroker at New* 
castle, and that the watches had been pledged with him by the defendant, 
but no agreement was made as to the time they should remain; Thompson had 
said, he should only require them to continue in pledge for a month or two. 
It was objected, on the part of the defendant, that this evidence did not sup- 
port the replication, which alleged that the defendant should forbear and give 
day of payment to Thompson, until the expiration of one year next after the 
making of such loan and advancement. The learned judge, on the application 
of the plaintiff's counsel, amended the record, in pursuance of 3 & 4 W. 4« 
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e. 42, B. 24, by inserting the words " redeemable in the mean time." The 
jury having found a verdict for the plaintiff, 

Alexander moved, pursuant to leave, to enter a nonsuit. — The evidence did 
not support the contract alleged in the replication. It was not a contract to 
forbear for a year, and, therefore, not within the Pawnbroker's Act, 39 & 40 
Geo. 3, c. 99, s. 17. The amendment did not alter the case ; for, unless the 
defendant was restricted from demanding payment until the expiration of the 
year, the variance still remained. [Lord Ahinger, C. B. — ^Would not the 
pawnbrokers be liable to penalties in this case ?] That would depend upon 
whether or no it was within the Pawnbrokers' Act. It ought to have been 
tried as an ordinary case of usury, in which an amendment would not have 
been allowed. 



Exchequer, 



NiCKissoir 

V. 

TaoTTsm. 



Lord Abinobr, C. B. — The question for the jury was, whether the parties 
did not intend to apply all the terms of a pawnbroking contract, with the ex- 
ception of the amount being beyond 10/. ? 

Parks, B. — It is dear that the contract, so far as the extent of time, was 
meant to be on the usual terms of a pawnbroker. 

Rule refused. 



Smart r. Johnstone. 

T> r. RICHARDS had obtained a rule nisi for setting aside the bail-bond 
given by the defendant on entering a common appearance. The appli- 
cation was made on two grounds : first, that the defendant was a peer of Scot- 
land, by the title of Earl of Annandale and Viscount Johnstone, and had voted 
as such in the election of representative peers for Scotland; and, secondly, 
that the copy of the writ, served on the defendant, contained no date. 

Phtt shewed cause, on an affidavit, that inquiries had been made at the He- 
rald's Office, and that the officers there stated that the defendant was not a 
peer of Scotland, and that there were no less than fifteen claimants for the 
Earldom of Annandale, which claims were still pending in the House of Lords. 
{Alderson, B. — ^As there is an affidavit that he voted at the election oi Scotch 
peers, it is within the case of Bigby v. the Earl of Stirling (a) J] Where the 
question of privilege is doubtful, the Court will not discharge the defendant 
on motion, but will leave him to his writ of privilege. Luntley v. Battine{b). 
[Lord Abinger, C. B. — ^The case of Lord Stirling was decided when the House 
of Lords was not sitting: but, as it is sitting now, the application should be 
made there.] Then as to the omission of the date in the copy of the writ, that 
does not necessarily invalidate the arrest, though, perhaps, it might be a good 
objection to serviceable process. 

Richards, in support of the rule, contended that the present case was 



The omitnoo 
of the date in i 
copy of a writ 
of capiu^ it an 
irr^laritj for 
which the 
Court will die. 
charge a defe»- 
dant on 



ing a commoo 
appcMance. 



(a) 1 Dowl. P. C. 348. 



(6) 2 B. ft Aid. 234. 
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Exchequer, stronger than that of Digby v. the Earl of Stirling, since there it appeared the 
^^^^1^ defendant's vote had been protested against. 

V. 

• Parke, B. — If the copy of the writ served on the defendant is irregular, the 
arrest is bad. The rule must be absolute on that ground. 

Aldbrson, B. — ^Then we need not decide the other point. 

Rule absolute with costs. 
No action to be brought. 



A body-rule 
expired on the 
2(hh October^ 
on which day 
bail came up 
to justify at 
chambeni, but 
were rejected 
on accoant of a 
defect in the 
notice of Juiti- 
cation. The 
judge made an 
order for three 
days* further 
time to justify, 
^^ without pre- 
judice to the 
iherifl^s btini^ 
in contempt.** 
An attachment 
having been 
subsequently 
obtained 
againut the 
sheriff, the 
Court set it 
aside for irregu- 
larity. 



Regina V. Sheriff of Middlesex, in the case of Dignam v. 

Reitter. 

TJUMFREY had obtained a rule to set aside an attachment against the 
sheriff of Middlesex for an irregularity. The sheriff had been ruled by a 
judge's order to bring in the body, which rule expired on the 20th Jnbf at 
eleven o'clock. On the 17th, a notice of justification of bail was given for the 
20th, but was not served until after eleven o'clock. The bail attended on the 
20th, when an objection was taken that the notice of justification was too late. 
The learned judge made an order, " that the bail have three days further time 
to justify in the action, without prejudice to the question as to the sheriff be- 
ing in contempt." On the 23rd, the bail justified' accordingly. 

Petersdorff shewed cause. — The rule of H. T. 4 W. 4, requires, that in case 
a bailable writ shall expire in vacation, and the sheriff return cepi corpat 
thereon, a judge may, by order, require the sheriff to bring in the body, by 
putting in and perfecting the bail to the action in the like number of days as 
the practice requires with respect to bringing in the body in term. Here the 
sheriff was bound to justify bail on the 20th; as soon, thererefore, as the bail 
were unable to justify, the sheriff was in contempt; and the judge's order, 
having been made without prejudice to the sheriff's liability, cannot affect the 
case. The contempt was not purged by the subsequent justification, but the 
sheriff still remained liable to an attachment. Rex v. Sheriff of Middlesex(a)- 

Hum/rey, in support of the rule. — ^The sheriff had the whole of the 20th to 
justify bail; and, therefore, he was not in contempt at the time the order was 
made. \_Parke, B. — Here the time was given without prejudice, and the she- 
riff would be in contempt, because he could not justify upon the 20th, not 
having given notice.] The bail had three days' further time to justify, ¥athout 
prejudice to the question of the sheriff being in contempt at the timt. 
IParke, B. — If the order is to be construed without prejudice to the question 
of the sheriff being now in contempt, your argument is right.] If it were not 
so, the order would have been an injury to the defendant, as he might other- 
wise have brought in the body before the evening of the 20th. 



(a) 4 Dowl. P. C. 358. 
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Parks, B. — The Court are of opinion that the true meaning of the order Sx(^quer. 
is, that time shall be given without prejudice to the sheriff's being in con- vT^^^^ 
tempt at the time of making the order. If this construction be right, it was v. 

unnecessary to insert any clause in the order, but it may have been intro- mIddiSciix. 
duced pro majori cauteld. If the word now had been inserted, it would have 
removed all the difficulty. I own I thought differently at first; but as the 
rest of the Court are of that opinion, I do not mean to dissent. 

Aldbrson, B. — Probably the argument before the learned judge was, that 
the sheriff was in contempt by the rejection of the bail. The judge there says, 
" I will give you further time, without prejudice to that question." That 
question has now been argued, and the Court think the sheriff was not then 
in contempt. 

BoLLAND and Gurnbt, Bs., concurred. 

Rule absolute. 



Drury V. Davenport. 

n^HOMAS had obtained a rule ntW for setting aside the copy of a writ of Whtrei copy 

summons, on the ground that it commenced " William the Fourth/' &c., tummooi com. 

instead of ' ' Fic/oric," &c. »«m^ "\^ 

Uam the ilb.** 

hMteadof 
Wightman shewed cause. — ^The copy of the writ is tested in the name ofthe !|,^cSrt let it 
chief baron; and as it is perfectly correct in all other respects, the error in the aside for irre- 
name could not mislead the defendant. In Elvin v. DrMmmond(a), which was S*^^*"^^* 
decided in the eighth of Geo. 4, the plaintiff, in an action against the sheriff 
for an escape, alleged in the declaration that he sued out a writ of ike kmg, 
called a ca. aa. The writ given in evidence was in the name of George the 
Third; but the Court were clear that, the writ being tested in the name of the 
present chief justice, and being indorsed with the proper date, there was no 
material variance. [Parke, B. — ^That case was decided before the new statute, 
which gives a precise form,] The form given by the statute is in the name 
of WiUiam the Fourth. The statute, however, does not alter the law or 
practice. 

Parks, B. — Since the statute we have always held it necessary to be strict. 
The rule must be absolute, with costs. 

Rule absolute. 

(a) 4Bing.278; 1 M. & P. 88. 
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Exchequer, 



Where a cog- 
novit is given, 
with liberty, in 
case of default 
in pajmentof 
the debt and 
cost!, to enter 
up judf^ment 
for debt and 
eottt ; it is ir- 
regular to sign 
judgment be- 
fore the cosu 
are taxed, un- 
less the plain- 
tiff means to 
waive his right 
to costs; in 
which case he 
should give 
the defendant 
notice of such 
iofentioD. 



Booth v. Lady Hydk Parker. 

r^N the 28th October, the defendant gave a cognovit, by which she confessed 
the action, and that " the plaintiff had sustained damages to the amount of 
57/.; but no judgment was to be entered up, unless default should be made in 
payment of the debt and interest, together wi#h costs, on the 9th November; 
and in case defendant made default in payment as aforesaid, the plaintiff was 
to be at liberty to enter up judgment and proceed to execution, and take the 
whole of the said debt and costs, together with the costs of such judgment 
and execution; and the defendant consented that the costs should be taxed as 
between attorney and client, and agreed to pay and include in such costs the 
expense attending the filing of the cognovit. On the 10th November, the de- 
fendant not having paid any part of the debt or costs, the plaintiff' signed 
judgment, without having taxed the costs or made any demand of the debt. 

Barstow obtained a rule to set aside the judgment for irregularity, on the 
ground that, as the cognovit stipulated for payment of debt and costs on the 
9th November, the plaintiff could not sig^ judgment without having previously 
taxed the costs. 



Keify shewed cause. — ^All that has been done is the mere act of making an 
entry upon the judgment paper that judgment was signed on a certain day. 
The practice has been, first to sig^ judgment, and then to tax the costs upcm 
that judgment. If this case be held an irregularity, a party could not, after 
the day of payment has passed, sign judgment and issue execution for the 
debt alone. IParke, B. — If he means to waive the costs, he has only to aay 
BO. Here the question is, whether the defendant is not justified in waiting 
until she knows the amount of costs. Alderson, B. — Has not the defendant 
contracted to pay the debt and costs together, and has not the plaintiff con- 
tracted that he will not require payment of the debt without costs?] Then 
this inconvenience would follow, that two taxations would be necessary, one 
to ascertain the amount of debt and costs, and another to ascertain the costs of 
the judgment and execution. It might be doubtful whether there could be 
two taxations upon such a judgment. lAlderson, B. — How can a part? be 
said to have made default, when you do not give him the means of performing 
his duty?] If the defendant were insolvent, it would be useless to go to the 
expense of a taxation. ^Parke, B. — In that case you should give him notice: 
this instrument contemplates but one proceeding.] The practice has always 
been to commence entering the judgment, and when the costs are taxed, 
judgment is signed for the whole amount. [Parke, B. — ^The master cannot 
certify any certain practice in that respect ; he says it is common for parties 
to come with the cognovit to tax the costs upon.] Then there must be ano- 
ther taxation to get the costs of the judgment. [Parke, B. — Yes; one taxa- 
tion in order to let the defendant know what he is to pay, and another upon 
the final judgment.] In this case final judgment has not been signed; so 
that the extent of the objection would be, that the plaintifiT is not entitled to 
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the costs of begiDning to sign judgmeut, because he has not afforded the de- 
fendant an opportunity of paying the debt. 

Barstow, in support of the rule. — ^Where a cognovit is given with a stay of 
judgment until default in payment of debt and costs, the plaintiff should tax 
the costs before he signs judgment. From inquiry of the officers of the 
Queen's Bench, that appears to be the common practice in that court. In 
Wilson V. Northem{a), the defendant had given a cognovit payable on a cer- 
tain day, and, if not paid, the costs were to be taxed and judgment signed; 
and Lord Abinger, C. B., says, " As the agreement was to tax the costs and 
sig^ judgment, the judgment ought not to have been signed before the costs 
were taxed." 



8C5 

Egchequcr. 




Parke, B. — ^The rule must be absolute to set aside the judgment. With 
respect to the observation that the mere entry on the judgment paper is not a 
signing of judgment, it is true that judgment is not completely signed; but by 
the terms of this cognovit, it is irregular to commence signing it. The ques- 
tion, then, resolves itself into the terms of the cognovit; does it mean that 
there is to be a tender of the debt, and another tender of the costs? or rather 
is not this the meaning of it, that there is to be but one tender by the defen- 
dant, viz., of the amount of the debt and taxed costs? In order to enable the 
defendant to make that one tender, and to obviate the inconvenience of two 
separate tenders, it is necessary for the plaintiff to go through the form of 
ascertaining the amoimt of costs, as that is a fact which lies within bis own 
knowledge. If the plaintiff intended to abandon his claim to costs, he should 
have given notice to the defendant, and then, upon non-payment of the 
original debt, the cognovit would have b^n forfeited. By the terms of this 
cognovit, there should be but one tender. If it be intended to make the non- 
payment of the debt only a forfeiture of the cognovit, the parties should so 
stipulate. 

Aldxsson, B. — I agree with the Court in their reasoning in the case of 
Wilson V. Northern. It is true, that, in that case, there were circumstances 
which might have induced a decision the other way ; but it cannot, therefore, 
be considered as no authority, when the reasons given by the judges are pre- 
cisely in point on the present occasion. But, independently of that, the plain 
sense is, that judgment ought not to be signed until default in payment of the 
Agrgregate sum. If that sum has never been ascertained, how can the party 
make a default in not having paid it? If the plaintiff means to waive the 
costs, he should tell the defendant so. 



GuRNBY, B., concurred. 



Rule absolute, with costs. 



(a) 4 Dowl. P. C. 212. 
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Exchequer, 



It is not irre- 
gular to en>er 
m rule to plead 
before nerrice 
of notice of 
declaration, 
provided the 
notice of 
declaration be 
•enred on the 
Mme daj^ 



A IK MAN V. Conway. 

f\S the 26th October, before three o'clock in the afternoon, the plaintiflT 
entered his rule to plead, and at six o'clock m the evening of the same 
day, served the defendant with a notice of declaration. On the Slst of 
October, the plaintiff signed judgment for want of a plea, and on the 1st No- 
vember levied under a writ of execution. On the 4th November, a summons 
to set aside the judgment and execution, was taken out before BoUand, B., 
at chambers, returnable on the 6th, the 5th being Sunday, The learned 
judge referred it to Master Walker, who certified that the rule to plead could 
not be entered until after declaration filed and notice given. No order 
having been made by the learned judge, 

Chandhst now made a similar motion, and relied on Bennett v. 8mUh{a), in 
which it was held, that a notice of declaration must be served previously to 
filing a rule to plead. 

22. V, Richards shewed cause, and objected, that the application wis too 
late. The case fell within the rule laid down in Hinton v. Stevens (b), where 
it was held, that an objection to a notice of declaration, on the ground of vari- 
ance from the writ, must be taken within four days from the time of serving 
the notice, and that an intermediate Sunday counts as one of those days, 
[Parke, B. — ^There the objection was in the nature of a plea in abatement for 
a misnomer. We think this application in time.] Then as to the other 
point; there is no proof the rule to plead was entered before the notice of de- 
claration was served. It is true Kprotcipe was given before the office closed at 
three o'clock; but the rule may not have been actually entered until long after- 
wards. [Parke, B. — The officer says the instruction to enter the rule is tan- 
tamount to entering it. In Tidd's Practice \c) it is said, that a rule to plead 
may be entered on a prescipe with the clerk of the rules, in the King's Bench, 
or secondaries in the Common Pleas, at any time after the delivery or filing 
notice of the declaration.] It appears, from inquiry at the Masters* Office in 
the King's Bench, that the practice has always been to enter the rule to plead 
on the same day that the notice of declaration is served. If it were not so, 
the consequence would be, that the defendant would have an extension of the 
time within which he is to plead. Bennett v. Smith does not apply to the pre- 
sent case. There it appeared, that the defendant lived at Liverpool, and con- 
sequently could not receive the notice of declaration until the day after the 
rule to plead was entered. 

Lerd Abinobr, C. B., stated that they had sent to inquire the practice of 
the Court of King's Bench, and the officers reported that they considered 
the judgment in the present case regular. It was the constant practice there 
to enter the rule to plead on the same day the notice of declaration was given. 

PARKE^ B. — If the two acts be done on the same day, the Court will not in- 



{a) 2 Hodges; 5 Dowl. P. C. 353. 
{6) lHar.&Wol.52l. 



(c) Vol. 1, p. 474, ed.9. 
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quire at what time of the day they are done. This case is distinguishable from Exchequer. 

Bennett v. Smith, for there the rule to plead must have been entered the day be- ^tTCt^* 
fore the defendant received any notice of declaration. 



Gov WAT. 



Alderbon, B. — It is better to adhere to the practice. If two or three 
things are to be done on the same day, the Court will presume that to have 
been done first which ought to have been so done. 

Rule discharged without costs. 



Wright v. Lainson. 

TN this case (reported ante, p. 202.) Butt moved for leave to add a plea tra- I" •" ^^^ 
versing the averment in the declaration — that the defendants seized the d^fffor a 
goods of Hayes, (the bankrupt,) and also a plea disclosing the circumstances Jjjj^*^™ 5ie 
and the dates of the act of bankruptcy and of the issuing the fiat. The act of defence being 
bankruptcy was before the seizure, but the fiat did not issue until after it ; it if the debtor*^ 
was therefore doubtful whether the proposed defence was available under the the Coart re- 
first plea, since it might be said that the goods were Hayes' % at the time of the |h^ defendant 

seizure. **! P*««<« '^« 

pie««^one tn- 

. Teraing the 
Lord Abinger. C. B. — At the time of the seizure, the goods belonged '*!??'• ^'^i'^u 
to the assignees, by relation to the time when the act of bankruptcy was com- other lettiDg 
mitted. To prove the shorter plea, you must prove the trading, the petition- J^^ '!if the^ 

ing creditor's debt, and an act of bankruptcy before the date of the levy. of bankraptcy 

and fiat. 

Alderson, B. — If these two pleas were allowed, it would be introducing 
all the evil of double pleading, which the new rules were intended to prevent. 
You may take which of them you please. 

Motion refosed. 



Robins v. Uridgr. 

T^HIS was an action to recover the expenses incurred by the plaintiff in AnattOTney 
attending at the Taunton assizes, to give evidence, pursuant to a subpoena a Hitneat is not 

served on him bv the defendant, in a cause of House v. Leakey, in which the ^^^^^^ '®' ***• 

• ^ eznennes occa- 

present defendant was attorney for the then defendant. At the trial, before tioned by bit 
the under-sheriff of Somersetshire, it appeared that the subpoena stated the •^^•°dancc 
name of the cause, but did not state for which party the plaintiff was re- 
quired to give evidence. No money was tendered to the plaintiff, nor was 
there any agreement to pay his expenses. The under-sheriff was of opinion 
that the defendant was not liable in law, but left the question to the jury, re- 
serving liberty for the defendant to move to enter a nonsuit. A verdict hav- 
ing been found for the plaintiff, for 10/., 

Bompas, Serjt., in Michaelmas Term, 1836, obtained a rule accordingly, 

against which. 
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Bsiocs. 



rxihe^aer* Stle and Bere now shewed cause. — There are several anthorities to shew 
KoBors ^^^ *^ attorney may he persoDally liable to the party he emplo3r8, thoogh only 

w. actmg on behalf of his client. Ex parte Hartopp (a) ; Scraee t. Whittrng* 

ton (b). In Burrell v. Jones [c], the solicitor of the assignees of a bankrupt 
tenant, upon whose lands a distress had been put by the landlord, gave a 
written undertaking that they, " as solicitors " to the assignees, undertook to 
pay the landlord his rent, provided it did not exceed the value of the effects 
distrained, and it ¥ras held that they were personally liable. The solicitor 
under a commission of bankruptcy, who agrees to work the commission for a 
certain sum, is liable to the messenger for his fees. Hartopp v. Jukes (<2) ; 
Hartv, White {e). A person who attends as « witness under a subpoena, but 
refuses to give evidence unless his expenses are paid, may nevertheless main- 
tain an action for his expenses against the party who subpoenaed him. HaUett 
▼. Mears (/). In many instances an attorney, by the known course of busi- 
ness, makes himself personally liable, as to the stationer for paper, copying 
briefs, &c. A bailiff may maintain an action for his fees against the at- 
torney who employs him. Foster v. Blakelock [g] . An attorney may always 
provide means to protect himself, by obtaining money from his client. Vm^ 
Bondau v. Browne {h). But where, as in this case, the attorney deliveis his 
subpoena without expressing for which party it comes, he is in effect an agent 
who enters into a contract without naming his principal, and is personally lia- 
ble. Thompson V. Davenport (i). 

Sir W. FoUett and Bompas in support of the rule. — ^The argument that this 
is the case of an undisclosed principal, cannot apply, since it is evident the 
plaintiff must have known for which party he was subpoenaed. The question 
then is, whether an attorney who conducts a cause, undertakes to advance the 
necessary expenses, and to look to his client for repayment. It is submitted 
that he does not. The term ** attorney " means one who represents another. 
In the early periods of the law, attomies were unconnected with the courts, and 
were merely agents appointed to act for another. The 4 Hen. 4, placed them 
under the control of the courts, but in no way extended their responsibilities. 
By the 33 Hen. 6, c. 6, a power was given to the judges to limit their num- 
ber. The whole proceedings are conducted in the name of the party, and the 
attorney appears as a mere agent. No doubt an attorney may make himself 
personally liable, as in the cases cited; but there the question has always been, 
whether he did not intend to be responsible, though he contracted as attor- 
ney. It is well known that an attorney has profit for drawing the briefe, and 
of course he cannot charge for them and stationery too. The preparation 
of the briefs include the paper, witing, &c., he therefore undertakes to provide 
those materials as subsidiary to his own profit. So with respect to an agent 
in town ; he gives credit to the attorney in the country who employs him, and 
not to the client. It was on this principle that Scraee v. Whittington was de- 
cided. In Hallett v. Mears there was some evidence of a promise to pay at 
the time of serving the subpoena. In Hartop v. Jukes and Hart v. White, the 

(a) 2 Ves. 349. (/) 13 East, 15. 

(b) 2 B. & C. 11. {g) 6 B. & C. 328. 
(e) 3 B. & A. 47. (A) 9 Bing. 402 ; 2 M. It S. 543. 

(d) 2 M. & S. 438. (0 9 B. & C. 78. 

(e) Holt, 37 b. 
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defendant, by his contract, made himself personally liable. [Parke, B. — EfoT' 
ris y. 08houm{k] decided, that where a client employs an attorney to conduct a 
suit, it is an entire contract to conduct a suit to its termination, and deter- 
minable by the attorney only on reasonable notice.] 

Cur, adv. vult. 



Robins 
BaiDOB. 



Lord Abingbr, C. B., now delivered the judgment of the Court. — ^The 
question in this case was, whether an attorney who caused a witness to be 
subpoenaed without an express promise to pay his expenses, is liable to an 
action, at the suit of the witness, for such expenses ? The importance of the 
case has induced the Court to take time to consider their judgment. The case 
of Smith V. Smith, in which my brother Parke, before whom it was tried, 
nonsuited the plaintiff, was not brought before the Court in banc. In Hallet 
Mears which was an action by a witness against the party who subpoenaed 
him, there was evidence of a promise by the defendant, when the subpoena 
was served, to pay the expenses. Scrace v. Whittington and Foster v. 
Biakelock, were actions by one attorney against another, and in eadi of 
those cases there was evidence of a course of dealing from which a contract 
could be inferred. This is the first case in which the question has arisen, whether 
there is an implied contract by an attorney to pay the expenses of a witness, 
when no money in tendered; and there is in this case a further question, 
whether the law would imply a contract, on the part of the client to reimburse 
an attorney. 

It is sufficient for the decision in this case, to say, that there is no implied 
contract, by the attorney, to pay the witness. An attorney is clearly an agent, 
the name of whose principal is disclosed upon the subpoena ; and, according to 
the known maxim of law, an agent, the name of whose principal is disclosed, 
is not liable upon any contract made by him as such agent, unless he thinks fit 
to bind himself. An attorney does not make his client liable upon contracts 
with which he may be charged. If he employ a stationer, instead of his own 
clerk, to copy briefs, that is merely employing an agent to do the business, 
for which he makes a charge. So also as to the paper which he may purchase. 
He may also be personally hable for the ordinary fees payable to the officer of 
the court ; for it is implied, when an action is brought, that he will pay the 
fees, and the client cannot be presumed to have authorized him to pledge his 
credit where no credit is to be given. The known usage is, that the officer 
does not receive his fee from the client, but from the attorney; and if the at- 
torney be permitted to delay the payment of the fee, the officer looks to him 
and not to his client. No general inference can be drawn, from these cases, 
to govern that of a witness; he knows for whom his testimony is required, and 
his obligation is to the party; if he should fail to attend, without having an 
excuse, he is liable to the party who subpoenaed him, under the 5th Eliz. c. 9, 
8. 12, and also at common law; for he may claim a reasonable sum for his 
expenses of attending to give evidence, and he may refuse to attend unless 
they are paid; and if he be unwilling to accept an undertaking from the party, 
he may waive his right, and have an -undertaking from the attorney. There 



(*) 2 C. k M. 629. 
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aeeoiB, therefore, to be no reason to imply a contract, by die agent, where he 
£^^^ has no interest, and can make no profit npon it in his charges to the principal. 
V. There most, in every case, be a credit to some extent for die balance, and I 

do not, for one, think that the attorney's liability ought to be extended. It 
is presumed that the party most be aware of the law that enables a witness to 
refuse to give evidence unless his expenses are paid; and if the dient omit to 
furnish fimds, he must be considered as anthorizing the attorney to bind his 
credit. We are of opinion that there is no implied contract widi the attorney, 
and that the rule for entering a nonsuit must be made abeohrte. 

Rule abeohite. 



Rawlins r. Pitt and another. 

TiMpMi Ibff 'pRESPASS. The dedaration stated that the defendants, on, &e., widi 

SaStiir sod force and arms, &c., assaulted the plaintiff, and then seized and laid hold 

^'^kHa^m^' of him and forced and compelled him to go along divers public streets, to a 

aal imptiflofi.* certain lock-up-house, and there imprisoned the plaintiff, and kept and de- 

ISJidMt ^^ tained him in prison, &c. Pleat — tot, not guilty ; secondly, a juadfiotioo 

pleaded the ^e- nnder a writ of capias, by one defendant as sheriff, and the other acting in lus 

SJlilSSSt!?* aid. At the trial, before Lord Abmger, C. B., at the sittings after IVwity 

to the whole. Term, the plaintiff had a verdict, with one shilling damages, and the learned 

obtlmeda ver- P^^ certified under the 43 Eliz., c. 6, s. 2. 
diet with It. 

^M^Sat • Hvmfrey had obtained a rule to shew cause why the master should not tax 

bettOT wM ad- the plaintiff in full costs, notwithstanding the certificate, on the ground dist 

iecord,aiid ^ battery was admitted on the record, 
therefore the 

certi^, nnder Bompas, Seijt., and Hoggins, shewed cause. — In order to make out a bat- 

the 49 Eliz. tsry, there should be the term " beat," and not merely a touching and impri- 
sonment. In Emmett v. Ljfne(a), the plaintiff declared for an assault, battery, 
and imprisonment ; and no battery was proved, but only an imprisonment ; 
and it was held that the judge had power to certify, the Court stating that 
all that the authorities established was, that imprisonment was a " corporal 
damage." A touch given by a constable's staff does not constitute a battery. 
Wiffin V. Kincard (b). [Parke, B. — ^There the touch was merely to engage the 
plaintiff's attention. In 2 Roll. Ab. 546, s. 7, cited in Comjm's Digest, Bat- 
tery, A., it is said that " if a man comes in aid of an officer, who has a war- 
rant against A., and says to the officer — ' this is the man,' that is a battery."] 
In Dttubney v. Cooper (c), which was trespass for assaulting and beating the 
plaintiff, and turning him out of a room, it was held that, upon a verdict for 
one shilling, on not guilty pleaded, the plaintiff was entitled to no more costs 
than damages. [Alderaon, B. — If the impositio mamim be not a battery, why 
do you justify it ?] 

Parks, B. — ^The plea of justification admits the words in the declaration, 
in the sense in which it would be necessary to prove them, in order to support 
the action. The question then is, whether the " seizing and laying hold" is 

(«) 1 N. R. 265. (A) 2 N. R. 471. (c) 10 B. & C. 830. 
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not Buck a seizure as necessarily to constrain bis person ; if so, that is a bat- ExOttquer, 

tery. In Comyn's Digest, Battery, it is said to be a beating, if a man bold Rawlixs 
another by the arm. 



V. 

Pitt, 



Humfrey, in support of the rule, was stopped by the Court. 

Rule absolute (<f). 

(<0 See Hughet y. HmgU$^ 1 Gale, 302; 4 Dowl. P. C. 432; Smith y. Edwards, \ Har. & 

Wol. 4U7; 4 Dowl. P. C. 621. 



Davies r. Lloyd. 

JP V. RICHARDS obtained a rule, nisi, to set aside a writ of smnmons It it not aceea. 
for irregularity, on the ground that although it appeared to have been the^MnoDoror 

sued out in an action of debt, there was no indorsement on it of the amount of ^^^ ^^ ^ot»» 
, - ^ , . on a vnk aoad 

debt ana costs. out to ncover 

peoalttoa ondcr 
the MunieiMl 
WeUhy shewed cause upon an affidavit which stated the action to be brought Corpoimtum 

for penalties for bribery, under the Municipal Corporation Act, (5 & 6 W. 4, ^^* 
c. 76, 8. 54.) He contended that this was not a case which required the in- 
dorsement. It is not necessary to make the indorsement in an action on a 
bail-bond, Smart v. Lwick (a), or on a replevin bond, Rowland v, Dakeyne (b). 

Richards, contrh, contended that the sum claimed was a debt, and that, 
therefore, there should have been the usual indorsement. 

Parks, B. — ^This is clearly not a case within the rule. 

Aldsrson, B. — ^The result of the action may render the defendant not only 
liable to the penalty, but may disqualify him for civil offices during life. 

Rule discharged. 

(a) 3 Dowl. p. C. 34. (6) 2 Dowl. P. C. 832. 



MoRRELL and another v. Parker. 

J^RLE had obtained a rule, nisi, for setting aside the bail-bond given in dayirto^oM ' 

this case, on entering a common appearance. The affidavit to hold to ^ ^^ '^ted 

bail stated that the defendant was indebted to deponent and J. Morrell, to be indebted 

this deponent's co-partner in 200/. for money lent by this deponent and the ? ***• •*'** |!^ 

said /. Morrell and one Cos, their late co-partner, to the defendant, at her to them and 

request. An affidavit, in support of the rule, stated that Cox was still living, cof^wmer 

the Court * 



W. H, Watson shewed cause, and contended that if an affidavit be good b^ tobtST 

upon the face of it, it could not be impeached aliunde. Mkle, on aa af. 

^ ^ fidayit that tbo 

third iMtitner 
was ttiU alife. 
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AlORIIRLL 

V* 

Pahxeb. 



Parks, B. — How can the defendant be inddyted to the two, upon a debt 
contracted with the three, unless one was dead ? The rale moat be absolute. 

Aldbrson, B. — The deponent could not be indicted for peijuiy upoa 
proof of the other partner being alive. 

Rule absolute. 



An affidavit to 
hold to bail 
stated det'en- 
dant tobc in- 
debied on a bill 
ofcxchanm 
dimwn ami ac- 
cepted bf de- 
fendant, ftbd 
payable to 
deponent, &e. 
Hcld^ auiB- 

€MUt« 



Harrison v. Rigbt. 

f^OWLING moved to set aside a writ of capias, and to discharge the defen- 
dant out of custody, on the ground of a defect in the affidavit to hold to 
bail. The affidavit stated that defendant was " indebted to deponent is 
20/.» for principal money upon a bill of exchange, drawn and accepted by de£n- 
dant and payable to deponent at a certain day now past, and that the same 
remains due and unpaid." The objection was, that the affidavit did not ibrte 
who was the drawee. The defendant might have accepted it, though not ai> 
ginally drawn upon him. 



Parks, B. — I think there can be no mistake about it. 



Role refused. 



Turner v. Crosby. 



Debt for gooda T^HE declaration stated the defendant to be indebted in the sum of Si., fcr 
Pleas, except at goods sold and delivered, and in 61, on an account stated. Pleas — ^Flnt, 

to 6/. 16«. 1(M., aato all the sums demanded, except the sum of 5/. 16*. lOd,, parcel, &c 
nunquam tndebttatus; secondly, as to the sum of 1/. 149. oa., parcel of tne 



hUatm; aa to 
W. \4s. Bd., 
parcel of the 
M. 10«. lOJ., 



said sum of 5/. 168. lOd., a set-off; thirdly, as to the residue, that iatowuf, 
the sum of 4/. 28. 2d., that the plaintiff ought not/«r^^ to maintain his action 
to*the retldue** ^^ respect thereof, because the defendant says, that when the same became 
due, he was, and has ever since been, ready to pay the same; and that after 
it became due he was ready to tender, and offered to tender the same, bat 
that the defendant dispensed with an actual tender thereof, because the matter 



that plaintiff 
ought not 
further to 
mainuin hin 

the defendant, was in the hands of his attorney; and the defendant now brings the said saiii 
bi!l:ani*e d!l^"* of 41. 2s. 2d. mto Court, ready to be paid to the plaintiff, &c. &c. The plam- 
wat, and ever tiff took the 41. 28. 2d. out of court, and entered a nolle prosequi as to tint 

w«dy*^to w"' ®^™' ^^ °^ ^® ^*^ hdoTe Lord Ahinger, C. B., at the Middlesex sittings 

the aame, and after last term, the defendant had a verdict on the other issues. 

that, after it 

became due, he 

waa ready to 

tender, and 

offered to 

tender the 

■ame, but tba 

plaintiff 

ditpeoted with 

aa actual 

tender, becaoM 

the matter waa In the hands of hin attorney. Held^ that this was an inftirmal plea of tender, 

and not a plea of payment into court. 



Jervis now moved for a rule, nisi, to enter up judgment for the plaintiC 
on the whole record, and contended that the third plea, was an informal pka 
of pa3rment of money into court, and not a plea of tender. He referred to 
Finch v. Brook (a). 

(o) 1 Bing. N. C. 253 ; Scott 70. 
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Parke, B. — ^The whole diflficulty in this case arises from the insertion of the Exchequer. 

word ** further " in the plea; but can there be any doubt that it is meant to be a J^^'^''^^ 
plea of tender, and that the word crept in by mistake. I think there should y, 

be no rule. Ceosbt. 

The rest of the Court concurred. 

Rule refused. 



CauNCE V. RiGBY. 

TN this case the affidavit to hold to baU, stated that the defendant was in- ^Sj^fSJil 

debted to the plaintiff in the sum of 31/., for work and labour, done by be good •• to 

him for the defendant, at his request, and in the further sum of 20/., on a bill J^JJJ^jJii* 

of exchange drawn by the defendant on one John Robinson, and indorsed to no objection 

the plaintiff, '* which said John Robinson made default in payment of the said ^ to another 

bill when due. " •w™f vLtdeu it 

•ppeantbat 



moceM fMued 
Cowling had obtained a rule to set aside the capias on the ground that the j£^^^!^ 

affidavit did not contain a sufficient statement of the acceptor's defeiult. an affidavit to 

bold to baiU fa 
.^^ an action 

Wightman shewed cause, and contended, that presentment and notice need against the 

not be stated in the affidavit, but that it was sufficient to allege a default in ^Iighuoihew a 

the acceptor. He referred to Witham v. Gompertz{a), Crosby v. Clarke (b). remial by the 

acceptor to pay 
on pretent. 
Cowling, in support of the rule. — The affidavit should state the facts which ment. 

shew such a default as to render the drawer liable, otherwise the word in- 
debted would of itself be enough, since that infers a default by the acceptor. 
[Alderson, B. — Undoubtedly the making default as acceptor, may have a dif- 
ferent meaning as against himself, or as against the drawer ; to charge the 
drawer it must be a default by refusal. But is the affidavit bad as to the first 
part of it?] An affidavit of debt, if bad in part, is bad altogether. Kirk v. 
Almond (c). Baker v. Wills (d), [Alderson, B. — ^No doubt, if it appeared 
that the defendant was arrested for the whole amount, but suppose it was 
only for 31/.?] It is incumbent on the plaintiff to shew that the writ was not 
sued out for the whole amount mentioned in the affidavit. 

Aldbrson, B. — ^The Court is not to assume an irregularity, until it is 
proved. If the writ were indorsed for 31/. only, what objection could there 
be, when there is a good affidavit to that amount? I am not aware of any 
case, in which, under such circumstances, the affidavit has been held bad. 

Rule discharged with costs. 

(a) 1 Gale, 301 ; 2 C. M. R. 730. (c) 22C. k J. 354. 

(b) 1 M. & W. 296. (fO 1 C. & M. 238. 
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Carter v. Southall. 



In an action 
mgunst three 
joint makeri of 
a promissory 
note the plain- 
tiff had been 
able to serve 
two only with 
a copy of a 
rule, Awi, to 
compute, and 
bad lef^ a copy 
at the last 
place of abode 
of the other. 
i7«U,taffici. 
eDtterrice. 



/^ROMPTON moved to make absolute a rule to compute principal and in- 
terest on a biU of exchange. The action was brought against three joint 
makers of a promissory note ; but the plaintiff had been able to serve two of 
them only, with a copy of the rule nisi, and had left a copy at the last pkoe 
of abode of the other defendant. He referred to the case of a declaration in 
ejectment, where service on one of two joint tenants was held sufficient. 



Aldbrbon, B. — I think the service sufficient. 



Rule absohite. 



HicKES V. Cracknell. 



In debt on an 
annuity bond, 
the defendimt 
pleaded, that 
no memorial 
of the said 
bond 



F\EBT on an annuity bond. The declaration stated that the plaintiff, there- 
tofore, to wit, on the 4th day of January, 1832, by her certain mdng 
obligatory, sealed with her seal, and now shewn to the court of our said brd 
the king now here, the date whereof is the day and year aforesaid, admow- 
madCf'a^ord- ledged herself to be held and firmly bound unto the said Charles Hickes in the 
i»« *® *^« ?">- sum of 1200/., above demanded to be paid by the defendant to the said Charla 
A3d Geo. 3, c. Hickes; which said writing obligatory was and is subject to a certain condition 
iion thata*" thereunder written, whereby, after reciting to the effect following, to wit, that 
memorial was the said Elizabeth Cracknell had agreed with the said Charles Hickes for the 
oonuini'nff ail ®*^® ^^ ^^ annuity or yearly sum of 76/. 2*. Zd., during the natnral life of her 
matters re. the said Elizabeth Cracknell, for the price of 600/., which sum the said Charla 
Btatiite ; rejoin- Hickes had paid to the said Elizabeth Cracknell at the time of the sealing and 
^«fj ^hat the delivery thereof; and for the better securing the payment of the said an- 
therein set nuity, the said Elizabeth Cracknell had executed a certain indentare of grant, 

bearing even date with the said obligation, and made between the said EUza- 
beth Cracknell, of the first part, the said Charles Hickes, of the second part, and 
William Henry Hough, of the third part, whereby the said annuity, charged 
upon and made and issuing out of a certain hereditament, rents, and pronises, 
therein particularly described; and the said annuity was intended to be still 
further secured by the said obligation ; the condition of the above written obli- 
gation was declared to be such, that if the above bounden Elisabeth Cracks^, 

her heirs, executors, or administrators, or any of them, did and should well and 
annuity was , , . , , . i ^t . rr. i » • 

paid in notes of truly pay, or cause to be paid, unto the said Charles Hickes, his executors, 

E* ^''d' ^^ administrators, and assigns, one clear annuity or yearly sum of 76/. 2s. 3d., of 
whereas In lawful money of the United Kingdom of Great Britain and Ireland, current in 
ftctf the said England, for and during the terra of ninety-nine years thence next ensuing, 
money was not and to be complete and ended, if the said Elizabeth Crackndl should so long 
othffwise how. live, free and clear from all taxes, charges, and other deductions whst- 
»«JJ«y ^^« soever, by four equal quarterly payments, on the 4th day of April, the 

^meed^ 4th day of July, the 4th day of October, the 4th day of January, in 

again to a? er, 

that there was no such memorial as required by the statute, concluding to the country:) Held^ 

on ipedal demurrsr, that the rejoinder, was no departure from the plea. 



forth, con- 
tained diTtrs 
false state* 
ments and 
representations, 
especially in 
this, to wit, 
that the said 
memorial re- 
presents, that 
the considera- 
tion for the 
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each and every year, and also a proportionable part of the said an- 
nuity for so many dap as should happen to elapse from the date of the 
above written obligation, or from the last quarterly day of payment thereof 
next preceding the decease of the said EUtabeth Cracknell, (as the case 
might be,) up to the day of her death ; and did and should make the first quar« 
terly payment of the said annuity on the 4th day of April then next ensuing, 
if the said Elizabeth Craoknell should then have been living, and, if not, then a 
proportionable part thereof, as aforesaid, immediately after her decease; then 
and in such case and cases the said obligation should be void and of no effect, 
but otherwise the same should be and remain in full force and virtue. Never- 
theless, the plaintiff in fact saith, that, after the making of the said writing ob- 
ligatory, to wit, on the 4th day of October, in the year of our Lord 1836, a large 
sum of money, to wit, the sum of 190/. 58, Id,, of the said annuity or yearly 
sum of 76/. 2«. 3(/., for two years and a half, which expired on the day and 
year last aforesaid, became and was due and owing from the defendant to the 
plaintiff, and still is in arrear and unpaid, contrary to the form and effect of the 
said writing obligatory, and of the said condition thereof; by reason of which 
said breach, the said writing obligatory became forfeited, and whereby an action 
hath accrued to the plaintiff to demand and have of and from the defendant 
the sum of one thousand two hundred pounds above demanded. Yet the de- 
fendant, although often requested so to do, hath not as yet paid the said sum 
of money above demanded, or any part thereof, to the plaintiff, but hath 
hitherto wholly neglected and refused, and still neglects and refuses, so to do, 
to the damage of the plaintiff of 500/. ; and thereupon he brings suit, &c. 

Plea — ^The defendant, by Jo$eph King, her attorney, says, that the said 
writing obligatory was made and entered into by the defendant to the plaintiff 
after the passing of a certain act of parliament, passed in the 53rd year of his 
late majesty King George the Third; and that the said annuity in the said 
condition mentioned was granted for and upon a pecuniary consideration in 
that behalf; and that no memorial of the said writing, containing the names 
of all the witnesses thereto, of the date of the said writing obligatory, of the 
names of all the parties thereto, or of the person for whose life the said annuity 
was granted, and of the person by whom the said annuity was to be beneficially 
received, or of the pecuniary consideration for granting the said annuity, or how 
such consideration was paid, or the annual sum to be paid thereby, was enrolled 
in the High Court of Chancery, according to the directions of the said act of 
parliament, whereby the said writing obligatory in the said declaration men- 
tioned, is null and void; and this the defendant is ready to verify, &c. 

Replication^ — ^The plaintiff, as to the plea of the defendant, by her above 
pleaded, saith, that a memorial of the said writing obligatory, in the said decla- 
ration mentioned, was, within thirty days after the execution thereof, to wit, on 
the 10th day of January, in the year of our Lord 1832, duly enrolled in the High 
Court of Chancery at Westminster, in the county of Middlesex, according to the 
directions of the said statute in that case made and provided, and which said 
memorial was and is as follows, to wit — [Here the memorial was fully set out, 
the consideration for the annuity being stated, (in the column set apart for 
that purpose,) to have been paid in Bank of England notes.] — As by the said 
memorial, now remaining duly enrolled in the said High Court of Chancery at 
Westminster, more fully appears. And the said plaintiff further saith, that the 
said memorial did duly contain and set forth the day of the month and the year 
when the said writing obligatory, in the said declaration mentioned, bore date, and 
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Mxchequer, the names of all the parties and of all the witnesses thereto, and of the 

^"^^ person for whose life the said annuity was granted, and of the person hy 

V. whom the same was to he beneficially received, catd the pecuniary considera" 

CaACKiTELL. fionfor granting the same, and haw such consideration was paid, and the annual 
sum to be paid, in the form and to the effect as in and by the said statute in 
that case made and provided is required, as by the said enrolment of the 
said memorial, remaining of record in the said Court of Chancery, at Westwin^ 
ster aforesaid, more fully appears. And this the plaintiff is ready to verify by the 
said record, when, where, and in such manner as the Court here shall order and 
direct. 

Jftefoinder — The defendant, as to the plaintiff's plea by way of reply to the 
plea of the defendant by her above pleaded in bar, says, that the said memorial 
therein sets forth and contains divers false statements and repreaentatioDS 
touching and relating to certain matters and facts material and. essential 
to the validity of the said annuity, and to the maintenance of this ac- 
tion, and especially in this, to wit, that the said memorial imports aad 
represents that the consideration of and for the said annuity, to wit, 600/., 
was paid in notes of the governor and company of the Bank of England, 
whereas, in truth and in fact, the said 600/. was not, nor was any jMft 
thereof, paid to the said Elizabeth Cracknell, in notes of the governor and 
company of the Bank of England, or otherwise howsoever, in manmer and farm 
as the plaintiff hath, in the said plea by way of reply, alleged; and so the defen- 
dant in fact again saith, that there never was any such memorial as by the add 
act of parliament b required, enrolled in tlie said High Court of Chancery, ac- 
cording to the directions of the said act of parliament; and of this she puts 
herself upon the country, &c. 

Demurrer — And the said plaintiff says, that the plea of the said defe&daBi 
by her above pleaded by way of rejoinder, is not sufficient in law. And the 
plaintiff shews to the Court here the following causes of demurrer to the said 
plea, that is to say, that the said plea seeks to put in issue that which is matter 
of record, and which was vouched to be tried by record; and also that it ccm- 
dudes to the country upon matters which are not triable by a jury; and also 
that the said plea introduces new matters of fact ; and yet concludes to the 
country, instead of concluding with a verification; and also that the matter of 
the said plea is a departure from the matter contained in the plea in bar; and 
also that the said plea is in other respects uncertain, informal, and in- 
sufficient, &c. 

Barstow, in support of the demurrer. — The replication of the plaintiff con- 
cludes with a verification by the record; the rejoinder concludes to the country. 
It is, therefore, objectionable on this ground, that it seeks to put in issue in 
this form a matter of record, instead of pleading nul tiel record. That this 
would have been the proper course is shewn by Richardson v. Thmkies{a), 
If there had been any objection to the conclusion of the replication, it ought 
to have been taken on special demurrer. The defendant, not having done so, 
has lost an opportunity of excepting to the matter of fact; and, therefore, be 
was compelled, consistently with the rules of pleading, to plead nul tiel record. 
It is not necessary to go the length of saying that the memorial has all the 
qualities of a record; the defendant, however, has raised every objection on 
that score. [Parke, B. — All that the plaintiff says is this, that there is no 

(a) OBingh. 51. 
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such memorial as is required by the statute.] The case of Praed v. the 
Duchess of Cumberland (b) shews that such a statement is a departure. The 
judgment of Butter, J., there contains these words: — " Nothing is clearer than 
that this is a departure: the defendant's argument goes to admit it. The 
whole question turns upon the word ' such.' Now what is the meaning of 
the plea in this case, or of the plea of no award, or that of no capias ad satis/a^ 
ciendumP They tender issues in fact, not in law. We are not to require, 
under the allegation of ' no such memorial,' every thing that is required by 
the act of parliament: it is merely an issue in fact. So in the case of an 
award, if there be an award in fact, the party cannot, on the trial of an issue of 
no award, go into objections to the award in point of law." ^Parke, B. — In 
the same case in error (c). Lord C. J. Ei^re states the real reason why the re- 
joinder is bad, viz., that matters were contained in it which vitiated the deed 
and not the memorial.] It has been imagined that the case of Fisher v. Ptm- 
hley{d) has overturned that of Praed y. Duchess of Cumberland; that, how- 
ever, is not so. That was debt on bond conditioned for the performance of an 
award; plea, no award; replication, setting out an award; rejoinder, setting 
out the whole award, and demurring. It was there decided that the rejoinder 
was no departure. The entire effect of Fisher v. Pimbley is this, that, sup- 
posing on the pleadings in the present case, the defendant having pleaded that 
there was no memorial, the plaintiff had replied, setting out the memorial, and 
the defendant had rejoined, setting out a defective memorial, he would be enti- 
tled so to do. In that case. Lord Ellenborough says. " The award being bad, 
the only question is, whether the defendant can shew such bad award in his 
rejoinder, consistently with the former allegation in his plea, that there was no 
award ? The plaintiff, in his replication, sets out an award; and if he had set it 
out truly, it is clear that the defendant might have demurred to it; but, not 
having set it out truly, where is the inconsistency or departure from the plea, 
in the defendant's doing that which the plaintiff ought to have done, setting 
out the award in fact, and then demurring to the true award so set out." It 
is, therefore, submitted, that the proper course for the defendant was to have 
taken this objection at an earlier stage of his proceedings. Askew v. Mack* 
reth{e), Simon v. Hunt(f), Flight v. Buckeridge(g), Darwin v. Lincoln{h). 
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Parkb, B. — ^The meaning of this plea is. not that there was no memorial in 
point of fact, but that there was no such memorial as is required by the statute. 
The sole effect of Fisher v. Pimbley is this, that, supposing the defendant had 
pleaded that there was no memorial, and the plaintiff had replied, setting out a 
memorial; if that memorial were defective, the defendant could rejoin, setting 
out the entire of the memorial, and demurring. The true ground of the de- 



(b) 4 T. R. 585. 
(e) 2 Hen. Block. 280. 
{d) 11 East, 188. 
(e) 1 N. R.214. 



if) 1 Marsh, 155. 
(/?) 6 B. & C. 49. 
(A) 5 B. Jt Aid. 444. 
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Excheqmer. cision in Pmei v. Duchess of (htmherkmd, ia that stated in the Court of Com- 
^^^^^ mon Fleas; and I by no means subscribe to the opinion of the Court below. 



V. 

Cbackvell. 



GuRNST ahd Aldvrsoh, Bs., concurred. 

Barstow afterwards obtained leave to amend, (on condition of producing an 
affidavit that the consideration money was actually paid;) otherwise judgment 
for the defendant. 
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CASES REPORTED IN THIS VOLUME; 



CONTA1NIN6 



THE DECISIONS OF THE COURT OF EXCHEQUER, 



FROM 



Hilary Term, 7 W. IV. 1836, to Michablmab Term, 1 Vict. 1837, inclusivi. 



ADMINISTRATOR. 
See Executor, Aorebmeiit, 3. 

AFFIDAVIT TO HOLD TO BAIL, 
See Variaiice, 2. 

1. An affidavit to hold to bail stated defen- 
dant to be indebted on a bill of excbange drawn 
and accepted by defendant, and pavable to de- 
ponent, &c.: — Hcldf sufficient. Harrison v. 
Rigbi/f 302. 

2. Where an affidavit to hold to bail stated 
the defendant to be indebted to the plaintiffs for 
money lent to them and their late co-partner, 
the Court ordered the bail-bond to be set aside, 
on an affidavit that the thiid partner was still 
alive. Murrell v. Parker, 361. 

3 If an affidavit to hold to bail be good as to 
one arrestable amount, it is no objection that it 
is bad as to another sum, unless it appears that 
process issued for the whole. StmhUt that an 
affidavit to hold to bail, in an action against the 
drawer of a bill, ought to shew a refusal by the 
acceptor to pay on presentment. Caunce v. 
Rigbj^. 363. 

4. The Court will not try the merits of an 
affidavit to bold to bail on motion ; but will leave 
the party arrested to liis action. Where, there- 
fore, the pluintifT, on an affidavit made the day 
after the arrest, disclosed a cause of action differ- 
ent from that which he had sworn to in his affi- 
davit to hold to bail, and one upon which the 
defendant could not be arrested, the Court re- 
fused to order the bail-bond to be given up on 
entering a common appearance, but lef^ the de- 
fendant to his action fur a malicious arrest. 
Vauffhan v. Gooiibi/f 327. 

AGENT. 

The defendant, a clerk in the firm of B. and 
Co., after the death of two of the partners, being 
VOL. III. 



employed b^ the lurvivor to wind up the part- 
nership affairs, drew and indorsed a oill or ex* 
change, in the name of the firm: — HeU that he 
was not liable on the bfll, without some evidence 
that he had used the name of his principal with- 
out authority. WUton v. Barthoi^, 81. 

AGREEMENT. 

1. The declaration stated that the plaintiff was 
lawfully possessed of a certain dwelling-house 
and premises, &:c., and also of certain furniture, 
tenant's fixtures, &:c., then being on the said 
premises, for the residue of a term of six yean; 
and that the plaintiff* agreed to sell and assign 
the said lease, with the outbuildings and pre- 
mises, at a certain sum ; and all the household fur- 
niture, &c., then on the said premises, at a fair 
valuation; and that possession should be given 
to the defendant on or before a certain day. It 
then averred that, from the time of making the 
agreement, the plaintiff* was ready and willing to 
transfer tlie household furniture, &c. This aver- 
ment was traversed. It appeared that on the 
day upon which the agreement was entered into, 
the house, together with the furniture, was de- 
stroyed: — Heid, that upon this issue ^e plaintiff 
could not recover. Bacon v. Sin^pton, 309. 

2. By an indorsement on the agreement, the 
day for delivering the possession was enlarged: 
— Held, that such indorsement constituted a£esh 
agreement; but guttre, per Parke, B., whether 
it was of tlie value of 20/., so as to require a 
stamp. Id, 

3. llie plaintiff, who was the widow of the for- 
mer lessee, took out administration subsequent to 
the date of the agreement, and before the day ap- 
pointed for the delivery of possession: — Held, 
that the taking out of administration had no re- 
lation back, so as to give the plaintiff title at the 
date of the agreement. But tembU, that if the 
plaintiff could make title at the time appointed, 
for performing th^ contract, an issue found that 

B B 
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the was not powewed at the date of the agree- 
meot was immaterial. Id. 



AMENDMENT. 

Where a replication traverBed the facts con- 
tained in the plea, and concluded to the country, 
without an "oie,** and no similiter was added: — 
Held, that the omission was amendable as a mis- 
prision of the clerk, after yerdict, judgment, and 
writ of error brought Siboni v. Kirkman^ 336. 

ARBITRATION. 

1. A cause was referred to an arbitrator, who 
was to be at liber^ to reduce or vacate the ver- 
dict, which was taken by consent The arbitra- 
tor awarded that the plaintiff was entitled to 
demand of the defendant 90/., and that the de- 
fendant was entitled to set off 35/.; and that the 
defendant diould deliver up to the plaintiff cer- 
tain securities i—Held, that th« award sufficiently 
aaeertained the amount for which the verdiet 
was to be entered. Piatt v. Hall, 191. 

2. In an action for goods sold, the defendant 
pleaded, as to 30/., parcel, &c. payment, and as 
to the residue non-assumpsit. The defendant 
re^ed, that the 30/. in the plea mentioned, was 
pud on account of a different cause of action. 
The cause was referred, and the arbitrator found 
for the defendant upon the plea of non-assump- 
sit, and for him as to 3/. parcel of the SO/.; and 
for the plaintiff as to the residue :—Held, that the 
damages were sufficiently assessed. !Z%e King 
T. iM Dundammld, 74. 



ARREST. 

1. StmhU, that a party who is arrested and 
ffoes to prison, is " arrested and held to special 
bail,*' within the meaning of the 43 Geo. 3, c. 
46, Sy 3. Edwards v. Jonei, 92. 

2. The indorsee of a promissory note, who has 

g'ven some value for it, may arrest the maker 
r the whole amount, notwithstanding it was an 
accommodation note as between the prior par- 
ties, provided the holder had no knowledge 6f 
that Act Id. 



ASSUMPSIT, 

Assumpsit for the value of goods. The de- 
claration stated an agreement between the plain- 
tiff and defendant, vmereby the defendant agreed 
to take certain goods, at the valuation of N. 
and M. It was then averred that N., on be- 
half of the plaintiff, was ready and willing to 
value for plaintiff, and requested M. to value 
the same; but that the defendant and M. neg- 
lected and refused so to do; that the plaintiff 
gave the defendpt notice, that N. was ready to' 



meet M., or any other appraiser, on defendant's 
behalf, at any time witnin ten days which the 
defendant m^ht appoint, to value the goods; 
that defendant refused to appoint any dlay for 
M. to value, or to nominate any other appraiser, 
or to take any steps to value, or cause or procure 
the same to be valued, and during all tne time 
aforesaid, refused to value the goods or let 
the same be valued; whereupon the said N., 
after the lapse of one month, proceeded to value, 
and did value, the said goods; and the price 
upon such valuation amounted to 500/., whereof 
the defendant had notice, and was requested to 
pay the same. Breach, that the defendant would 
not take the goods or pay for the same : — Held, 
on special demurrer, that the count was bad; 
for tnat the defendant was not bound by his 
agreement to take the soods until they were 
valued by M. and N., unless it was distinctly al- 
leged in the declaration, that the defendant re- 
fused to allow M. to make a valuation. Tkur* 
nell t. Balbimie, 235. 



ATTACHMENT. 

1. The affidavit, upon which an attachment 
for not obeying a subpoena is moved for, must 
state affirmatvely that the original was shewed 
to the defendant, at the time of his being served 
with a copy of such subpoena. Garden v. Oes- 
well, 44. 

2. Where a plaintiff has been prevented from 
going to trial by the irregularity of the defen- 
dant, the Court will order an attachment to 
stand as a security, within the 5th rule of H. T. 
2 Will. 4, although the rule to set aside the at- 
tachment, might have been discussed and dis- 
posed of in sufficient time to have enabled the 
plaintiff to have proceeded to trial in due course. 
CaiUy y. fiiaiif, 42. 

3. A writ of capiat was directed to the warden 
of Dover Castle, upon which he returned rtpi 
corpus, A body rule afterwards issued, whin 
expired on the 28th Novtmber. On the 6th cf 
December, the defendant eave notice of justify* 
ing bail at chambers, which notice was returned, 
the plaintiff saying the warden was fixed. On 
the 17th, another notice was given, which wst 
also returned; but, on a subseouent day, the plain- 
tiff's attorney attended at chambers, protested 
against the irregularit}' of the proceedings, sod 
took objections to the bail, whicn were overruled, 
and the bail justified: — Held, that the opposing 
the bail at chambers, was no waiver of the plain- 
tiff's right to an attachment for not bringing in 
the body. Smith v. Andrews, 107. 

4. A body rule expired on the 20th October, 
on which day bail came up to justify at cham- 
bers, but were rejected on account of a defect in 
the notice of justification. The judge made an 
order for three days' further time to justify, 
'^ without prejudice to the sheriff*s being in coo- 
tempt" An attachment having been subie- 
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qiiently obtained against the iheriff, the Court 
set it aside for irre^arity. Regina t. Sheriff' of 
Middletes, 352. 

5. The affidavit in support of a motion for an 
attachment for disobedience to a subpoena ad tes- 
tificandum, must state that the party was a ma- 
terial witness. Tiniey v. Porter , 213. 

ATTORNEY. 

1. The 2 G. 2, c. 23, s. lO, does not apply to 
the case of a country attorney who conducts a 
suit through his town agent. Jone$ v. Joneu, 
53. 

2. The plaintiff sued for work done by him 
whilst an uncertificated bankrupt The cause 
was ultimately referred, and the arbitrators found 
a sum due to the plaintifiT: — Held^ that the at^ 
tomey for the plaintiff* was entitled to the 
amount of his lien for costs as against the assig- 
nees. Janet v. Tumbuil, 106. 

3. An attorney who subpoenaes a witness, is 
not liable for the expenses occasioned by his at- 
tendance. Robins v. Bridge^ 357. 

4. The Uniformity of Process Act has not 
taken away the privileges of an attorney to be 
sued in liis own Court. Lewis v. Ker, 4. 

5. An attorney is not entitled, on taxation, to 
the costs of more than one letter before acHon 
brought. Capel t. Staines, 265. 



BAIL. 

1 . The two days' notice of bail by a defendant 
who is in custody, must state that the defendant 
is a prisoner. Poole's Euily 48. 

2. Bail should swear they are worth the ne- 
cessary sum over what will puy their just debts, 
as required by R. H. T. 2 Will. 4, s. 19; but an 
omission to comply with the terms of tliat rule, 
is no objection to the bail justifying in person ; 
but in such case, the defendant is not entitled to 
the costs of justificatitm. Miller's Bail, 70. 

3 Where time has been given to the defendant 
by the plaintiif, and the bail afterwards consent to 
furtlier time, with knowledge of the time already 
given: — He Id, a waiver on their part of the first 
irregularity. Spjfcr v. Canpur, 47. 



BAIL-BOND. 

In an action by the assignee of a bail-bond, 
it is sufiicient to aver in tlie declaration, that the 
bond was duly assigned according to the form of 
the statute; and it need not be stated that the 
assignment ^as under the hand and seal of the 
sheriff, and in the presence of two credible wit- 
nesses. Lewis V. Purhes, 321. 



BANKRUPT. 

See EvjDENCB, 2. 3. 

1. A delivery of goods, bona fide made in pav« 
ment of a debt, is within the 82nd section oi the 
6 Geo. 4, c. 16. Cannon v. Wood, 76. 

2. ^Vhere a party puts his name to « bill for 
the accommodation of another, who afterwarda 
becomes bankrupt, that is such a giving of credit 
to the bankrupt within the 6 Geo. 4, c 16, ■• 50« 
as may be the subject of a set-ofi* in an action 
brought by his assignees. Uulme v. Muggle* 
stone, 344. 

3. Semble, that a replication to plea of s 
mutual credit, which puts in issue not only the 
amount of the credits, but also the eature M the 
mutual claims, is bad for duplicity. Id. 

BASTARD. 

Where a puty paid money to parish offieera 
to exonerate him from the expenses of his baa- 
tard child, and the child died during the year 
they continued in office, held, that an action for 
money had and received might be maintained 
against those parish officers to recover the 
money not expended on the child, although tfaey 
had quitted office, and handed over the money 
to their successors. ChappeU v. Fides md otkartf 
262. 

BILLS OF EXCHANGE. 

See Peomisiort Note. Agent. Arrest, S* 

Iksolvemt. 

f . To a» action by indorsee againat an aece]>» 
tor of a bill of exchange, defendant pleaded, 
that after the bill became due he was ready and 
willing and tendered and offered to pay the 
amount of the bill and interest: — Held bad on 
demurrer. Semble, that if, when a bill becomes 
due, the acceptor goes to the holder's house, and 
cannot find him, but afterwards meets with him, 
and tenders the money, such a plea of tender 
would be good. Poole v. Sumbridge, 32. 

2. In order to prove a notice of dishonour of 
a bill, the plaintiff called a witness, who stated 
that he went to the drawer s house the day after 
the bill became due, and saw defendant a wife, 
and told her he had brought a bill which was 
dishonoured; she said she xnew nothing about 
it, but would tell her husband when ne came 
home: — Held, sufficient notice of dishonour. 
Hmoego v. Cowe, 54. 

BRIBERY. 

The 5 & 6 W. 4, c. 76, s. 54, creates three 
offences. Tlie first is, the offence of '* procuring 
to vote; '* the second is, ''corrupting,' which is 
complete by the offer and acceptance of a bribe; 
the third is, " offering to corrupt. " 

In an action on this statute, the declaration 
stated, that the defendant did corrupt one J. W. 
to vote ; and the evidence went to show, thai 

B B 2 



'8?3 DIG 

the off* bad been made tv the defendtut to J. 
W., irho, in reply, laid, " It U n good job, but I 
have already promked the other iide; and no- 
thing more paued between them; the judge at 
the trial noniuited the plaintiff: — Htld, that the 
nonniit wai wrong, and that it ought to have 
been lefl to the jury to uf whether there had 
been an acceptance by J. W., to ai t« complete 
the o0eiiee itated m the declaration. Banting 
T. SlDktt, 6, 

BROKER. 

1. T., a broker in Lireipool, having been em- 
]iloyed by J. to tell certain railwav iharct, 
amed to aell them to S., who waa M. ■ broker. 
T.'i derk, by miitake, entered the lale in T.'i 
book in the name of T. ai vendor, and lent a 
contract-note to S.'« office containing the lame 
error. T. ihortly afterirardi discovered the 
miitake which he corrected by entering the 
name of J. in the book aa vendor, and he also 
unt a note containing the eorrectian to the 
office of 8. on the eame evening. Both notei 
were leea tor the fint time on the following day 
together by S. The fint note wai not de- 



manded by T. on delivery of the lecond 
neither did S. return it An action having been 
brought hy M. againit T. for breach of hia eon- 



it delivering the nbarei, the judgi 
the trial directed the jury that the defendant, 
having rigned the contract in hii own name, 
wa« Eable to the nlaiutiS', although he wm 
known to be only a broker. Eridence wai ten- 
dered of a euttom at L, not to iniert the prin- 
dpal'i name in the broker') note, but wa« re- 
jected by the learned judge. The jury found a 
verdict for the plaintiff A motion having been 
made for a new trial, on the ground of misdi- 
rection and of the rejection of evidence, htld, that 
the direction of the learned judge wb< correct, 
and that the evidence of the uatge waa properly 
rqecled. Magte v. Atkiiuim aadaitolher, 151. 



CAPIAS. 



1. The ominion of the date in the copy of a 
writ of capiat I* an irregularity for wluch the 
Court will dieeha^e a defendant on entering a 
common appearance. Smart v. Johmtont, 3S\. 

3. Where a writ of capias it lodged with the 
iheriff aewnit a penon in his custody on a cri- 
minal charge, there is no neceiaity for an order 
rf the Court upon the sheriff to detain the de- 
fendant. Grainger v. Moore, ao. 

CERTIORARI. 

1. If Ihe judge of an inferior court receive a 
eerliorari after the time limited by the 31 Jac, I. 
c. 33| 1. 3, the Court above will award a proce- 
ikndo, although the record baa been duly re- 
turned and fileiL Laverock v. Bean, 33B. 



3. StmhU, that a writ of mtiomri cannot be 
bad hy the claimant of goodi leiied under a 

foreign attachment. In such a case, the joinder 
nf issue with the claimant would be a joinder of 
issue within the 21 Jnc 1, c. S3, s. 3; and, 
therefore, if the writ could be had, it must be 
lued out within six weeks after that issue juiueiL 
Wait und anollier v. Coombet, 328. 

COGNOVIT. 

.. Judgment signed upon a cognovit, before 
appearance entered, is irregular. H'otem v. 
JJurc, 83. 

S. Where the party to a ec^ovit died in 
Hilary Term, the Court refused, in Easter Term 
" " ■ ■ ■■ iudgment to 1 

.ord AtuUey, 96. 

3. Where a cognovit is given, with liber^, ii 
case of default in payment of the debt and costs 
to enter up judgment for debt and rosb, it is ir 
regular to sign judgment before the coats an 
taxed, unless the plaintiff means to waive hi 
right to costs; in which case he should^ 



taxed, unless the plaintiff means to v 
defendant notice of such intention. Sooth v. 



COMPENSATION. 

By tlie 9 Geo. 4, c. 98, the undertaken of tbs 
Aire and CaJder navigation were em^wered ts 
make a canal from one port of the nver CaUr, 
to communicate with the river at another poini, 
and also to construct a rail-road from nich nt 
to the highway between Leeds and Wakt/Kld, 
and for such purpoMi to enter upon lamb, 
making satisfaction as therein mentioned; pro- 
vided, that in cose of any dispute or diffemtcti 
between the undertaken and the nartiei inttf- 
ealed in the lands, a jury should be lummomd 
who (hould assess and ascertain the sum or uv 



sum or sums of money should be paid bv w^. 
recompense either for the damagea whicd tbM 
or might before that time have been sustsimi 
as aforesaid, or fiir the future trmporarif, arser- 
pftiial cpntiauanre of rteurriag damagn, wnitk 
should have been occasioned as aforesaid, saJ 
the cause or occasion of which ahould have bne 
only in part obriated, repaired, or remedied lit 
them. It was also provided, that the undertaknt 
should agree fur, or cause to be valued and psiil 
for, the lands which they were empowered to 
purchase, within fii'e yean after the passing d 
the act, and that they ahould not deviate aboit 
1(X> yards from Ibc parliamentary line, and due 
they should complete all their works witUi 
fifleen years. 

A dispute having arisen a« to the Taint of s 
piece of^tand, a jury waa summoned, and as- 
sessed the value and future damage* as lbll«>>= 
value of the land, 6l.; preaent damage, Di 
future damages, aeoot i 
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Held, first, that the assessment of future da- 
mage was void. 

Secondly, that, unless the undertakers had 
finally abandoned their intention of making the 
cut in the parliamentary line, they had a right, 
at any time within the fifteen years, to take pos- 
session of the land in question, on payment or 
tender of 6/., and that they had a rieht to go on 
simultaneously, with the making boUi of the cut 
and the rail-road. Lee and others v. MUner, 
B^ri,, and others, 275. 

CONTRACT.— See CovENAKT. 

CONVICTION. 

The 1 & S W. 4, c. 32, directed that penalties 
for offences against that act should be paid to 
the overseer of the parish for the use of the 
county rate; the 5 & 6 W. 4, altered this appli- 
cation, and directed that one moiety of the pe- 
nalty should be paid to the informer, and the 
other moiety to the overseer: — Held, that a 
conviction directing the whole penalty to be naid 
to the overseer, to be by him applied accoraing 
to the direction of the statute in such case made 
and provided, was bad; and that the defendants 
were liable to an action for an imprisonment 
under it Griffith v. Harries, 8. 



CORPORATION. 

1. A lease by a corporation sole of lands 
already in mortmain, is not affected by the pro- 
visions of the statute 9 Geo. 2, c. 36, s. 1. 
Walker v. Richardson, 251. 

2. The Municipal Corporation Act, 6 W. 4, c. 
76, s. 92, does not empower the council of a bo- 
rough to make a retrospective rate. Wood v. 
Read, 256. 

COSTS. 

See Attorney, 6. Pleading, 4. Taxation, 4. 

1. A statute provided, that if an action should 
be brought against any person for any thing 
done in pursuance of that act, and tlie plaintiff 
became nonsuit, the defendant should recover 
treble costs. In a case within this act, the 
plaintiff became nonsuit, and afterwards and be- 
fore the sittings of the Court in banc, the sta- 
tute was repealed :~Hf/^, that the Court could 
not award treUe costs. Charrington v. Mealher- 
ingham, 30. 

2. Trespass for assaulting the plaintiff and 
seizing and laying hold of him, and imprison- 
ing him The defendant pleaded the general 
issue, and a justification to the whole. The 
plaintiff obtained a verdict with t s. damages. Held, 
that a battery was admitted on tlie record, and 
therefore the judge could not certify, under the 
43 £liz. c. 6. Rawlins v. PiN, 360. 



3. The defendant was superseded for not 
being charged in execution in due time, and the' 
plaintiff having brought an action on the judg- 
ment, the defendant obtained time, and then 
pleaded a false plea; the Court refused to allow 
the plaintiff costs, the 43 Geo. 3, c. 46, s. 4, 
giving no power to separate them» Hall v. 
Fierce, 83. 

4. On a judgment of interpleader, neither 
party is entitled to costs. Plummer v. Leigh, 
152. 

5. Where judgment was signed and execution 
issued in vacation, the Court permitted a su^^es- 
tion to be entered to deprive the plaintiff of 
costs, the application having been made on the 
first day of the following term, and the defen- 
dant paying the costs incurred since the judg- 
ment. HeuU V. EarU, 74. 



COSTS, SECURITY FOR. 

1. Where a plaintiff became bankrupt after a 
rule nisi for judgment as in case of a nonsuit, the 
Court required liim to give security for costs. 
Taylor v. Montague, 45. 

2. It is not necessary that the residence 
abroad of a plaintiff should be permanent in 
order to entitle a defendant to call upon him for 
security for costs. Lovetl v. Meadows, 45. 



COUNTERMAND, NOTICE OF. 

Where the plaintiff gives short notice of trial, 
there can be no countermand. Doncasler v. 
CardufcU, 95. 



COURT OF REQUESTS. 

See CouMTT Court. 

To debt for goods sold and delivered, the de- 
fendant pleaded the Westminster Court of Re- 
quest's Act, (23 Geo. 2. c. xxvii.) averring that 
he was not indebted to the plaintiff in the sum of 
40s. Replication, that defendant was indebted 
in a larger sum than 40s. ; upon which issue was 
joined, and a verdict found for the defendant. 
After plea, the 23 Geo. 2 was repealed by the 
6 & 7 W. 4. c. cxxxvii:— HfW, that the pUintiff 
was entitled to judgment non obstante veredicto, 
Wame v. Beresfbrd, 266. 

COUNTY COURT. 

See Cui7ET OF Rkquests. 

1. It is not necessary, in order to bring a 
case within the Middlesex County Court Act, 
that the plaintiff should reside within the county. 
PrUchard v. M^GiU, 79. 
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3. The jodgf who tries a cause under a writ of 
trial has no power to certify, under the 1 9th sec- 
tion of the 23 Geo 2, c. 33, that the freehold or an 
act of hankruptcy came in question. If that be 
the case, it should be shewn as cause against the 
order for the writ of trial. Id, 

3. Where an affidavit to enter a suggestion on 
the roll to give defendant his costs under the 
Middletes County Court Act, merely stated that 
the defendant resided in MiddUwex, without spe- 
cifying the place of his residence; held^ that an 
affidavit in answer, stating that the defendant 
did not reside in MiddUttx, was sufficient. halU 
V. Palmer, 46. 

COVENANT. 

Plaintiff assigned the good-will of his business 
as a carrier to defendants, and covenanted with 
them not to carry on trade on his own account 
durii^ life, and also to serve defendants for life, 
and defendants covenanted with plaintiff to pay 
him a certain weekly sum : — Heidi that the con- 
tract not to trade durine life was legal. When 
a deed contains severu independent covenants, 
iome of which are illegal and void, the others 
may nevertheless be enforced. WaUit v. Day, 

COVENANT TO STAND SEISED. 
See Deed, 1. 



DEATH. 

Where a party has been absent without hav- 
ing been heard of for seven years, the nresump- 
tion of law then arises that he is dead; out there 
is no legal presumption as to the time of his 
death. Nepean, Bart,, v. Doe, d. Knight, (in 
error,) 291. 

DEED. 

1. A., and B., her daughter, being respec- 
tirely seised in fee of certain lands, by inden- 
ture, dated 15th November, 1822, aher reciting 
that a marriage had been agreed upon between 
the defendant and B., it was witnessed, in con- 
sideration of f /. to be paid by the defendant, and 
in consideration of the said intended marriage, 
and also in consideration of 10s., to A. and 
B. paid by L. L. and D. D., the said A. and 
B. did respectively grant, bargain, sell, alien, 
enfeoff, ana confirm to L. L. and D. D. their 
respective portions of the lands, to hold the same 
to the saia L. L. and D. D., to the use of the 
defendant for life, with remainder over. The 
defendant married B. shortly after the execu- 
tion of the deed, and went to reside with A., and 
continued in possession of the premises up to the 
time of tiial. A. died in 1831, and B. in 1835. 
The deed contained an indorsement of livery 



of seisin, but Uiera was no evidence of livery 
having been made, nor did it appear that the 
trustees were in any way related to the grantors: 
— Held, that the deed operated as a covenant to 
stand seised to the use of the defendant. Doe d. 
Lewis V. Davies, 98. 

DEMURRER. 

1 . Declaration on a promissory note, whereby 
the defendant promised to pay the plaintiff 
30/. 13s. 6d. by instalments of 2/. per month, 
until the whole was paid; with a proviso, that if 
any one instalment should be unpaid, the de- 
fendant promised to pay the whole sum of 
30/. 13s. 6^. to the plaintiff or his order, on de- 
mand, or so much thereof as should remain un- 
paid. The declaration contained an averment 
that two defaults were made by the defendant, 
whereby the defendant became liable to pay the 
sum of 30/. 13».6d., according to the tenor and 
effect of his note. General demurrer, assigning 
for cause, that on the default of payment of die 
instalments, the entire sum did not become pay- 
able without an express demand: — HeU, that 
the instalments being clearly admitted to be due, 
the demurrer was too laige. — Teague v. Mane, 
156. 

2. A declaration in case for seduction of 
the plaintiff's daughter by the defendant (the 
daughter being an apprentice to the wife of the 
defendant,) is bad on special demurrer, as not 
showing a loss of service, or any contract, ex- 
press or implied, on the part of the defendant, 
to take care of the daughter's morals. Harm v. 
Butler, 117. 

3. The second rule of H. T. 4 W. 4, applies 
as well to special as to general demurrers ; but 
if the demurrers be special, it is sufficient to 
refer in the margin to the causes assigned. 
Lindus v. Pound, 27. 

DISCONTINUANCE 

Where a defendant has become bankrupt, the 
plaintiff must either prove his debt or have hk 
claim entered on the proceedings under the com- 
mission, to entitle him to discontinue his action, 
under the 96th section of the 6 Geo. 4, c 16. 
Aiigarde v. Thompeon, 105. 

DISTRESS. 
See Landlord and Tenant, 6. 

DISTRINGAS. 

The affidavit, upon which a distringas to com- 
pel an appearance was obtained, contained a 
statement that the defendant was abroad; the 
plaintiff entered an appearance for the defen- 
dant, and signed judgment: — Held irregular, as 
the proper course was to have proceeds to out- 
lawry. Partridge v. Walbank^ 243. 
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EJECTMENT. 

1. It is not necessary in the Court of Exche- 
quer to enter an appearance for the casual ejec- 
tor before signing judgment, nor will the costs 
of such entry be adlowed. Doe d. Morgan v. 
Roe, 72. 

2. The title of the affidavit of service, in a 
motion for judgment against the casual ejector, 
is sufficient, if it contains the names of all the 
levers, without stating the demises with the 
same particularity as in the declaration. Dae d. 
Banhti ▼. Roe, 4. 

3. The doctrine of non-adverse possession is 
done away with by the 3 & 4 Will. 4, c. 27, 
88. 2, 3, except in cases provided for by the 15th 
section. Nepean, Bart., v. Doe, d. Knight, (in 
error,) 291. 

4. The service of the declaration on a servant 
of the defendants on the premises, is not of it- 
self sufficient to entitle the plaintiff to a rule 
nisi for judgment against the casual ejector. 
Doe d. Lord Dinorben v. RoCf 140. 



ERROR. 

1. The new rules H. 2 W. 4, s. 83, and H. 4 
W. 4, s. 9, do not apply to errors in fact A 
writ of error coram vobis operates as a superse- 
deas from the time it issued out, and not from 
the time of allowance only. Levi v. Price, 158. 

2. The 6 Geo. 4, c. 96, s. 1, as to bail in 
error, does not apply to errors in fact Id* 

EVIDENCE. 

1. In trover against the sheriff, the warrant 
under which goods were seized imder a fi. fa., was 
not produced at the trial, nor was notice to pro- 
duce it given. The bailiff who made the levy 
was proved to have delivered the warrant to his 
son ; the son could only state his belief that he 
had either returned it to his father or to the she- 
riff's officer. It was alleged to be the custom to 
deliver the warrant to the auctioneer, to be by 
him forwarded, together with the auction sheet, 
to the supervisor of the district whose duty it 
was to transmit them to the head office of excise 
in London. Search had been made for it among 
the bailiff's papers, and at the sheriff's office; as 
also among the auctioneer's papers, and at the 
head office of excise : but the supervisor was not 
called, and no proof was given of a search among 
his papers : — Held, that sufficient proof was given 
from which the loss of the warrant might be in- 
ferred, so as to let in secondary evidence to con- 
nect the sheriff with the act of the bailiff. Min- 
shail V. Uoyd, 125. 

2. An I O U, bearing date before the bank- 
ruptcy, is no evidence of a petitioning creditor's 
debt, unless it is shewn to have been in existence 
before the bankruptcy. Wright v. Laimon, 202. 



3. Semble. That where in an action aniinst 
the sheriff for a false return, he sets up the bank- 
ruptcy of the debtor as a defence, the petidoniug 
creditor who has not indemnified the sheriff, is a 
competent witness. Id. 

• 

4. A. & Co. were bankers at Calcutta.^ The 
defendant became a partner in the firm in the 
year 1816, and continued a partner until the year 
1822. During all this time, and for some year* 
subsequently, the plaintiff was a creditor of the 
firm. The plaintiff had been for many vears iu 
Indiot but had returned to EngUuuL and resided 
at Hi/the, at and after the Ume the defendant 
ceased to be a partner. No formal notice was 
given to the plaintiff of the defendant's retire- 
ment from tne partnership, but an advertise- 
ment to that effect was inserted in the gazette in 
India. During the time the defendant was a 
partner, and subsequently, the firm had sent to 
the plaintiff circular letters, stating the rate of 
interest they allowed on deposits. It ftirther 
appeared that the defendant had inserted adver- 
tisements in two newspapers which were taken 
in at a reading-room to which the plaintiff sub- 
scribed, stating defendant's intention to be a 
candidate for an East India directotBhip. In 
the year 1831, the plaintiff executed a power of 
attorney to the house of A. & Co., in wnieh the 
names of all the partners were mentioned; and 
in the year 1833, he executed another power of 
attorney to a person who had become one of the 
partners of the firm of A. & Co. to nrove his 
claim against the firm, which had failed: — Held^ 
per Lord Abinser, C. B., FarkeBXi^ Alderton, Bs., 
BoUand, B., Misentiente, that this was sufficient 
evidence to go to the jury that the plaintiff had 
knowledge of the defendant having left the firm. 
Hart V. Alexander, 63. 

5. The plaintiff declared on an agreement by 
the defendant to purchase certain nxtnres, at a 
valuation to be made by J. C. The defendant 
pleaded, that J. C. did not value the fixtures. 
The valuation was in fact made by A., who was 
in the employ of J. C, of which the defendant 
was aware, and made no objection until he was 
told the amount of the valuation: — Held, that 
in order to support the issue, the plaintiff must 
prove an agreement that A.'s valuation should 
be taken as J. C.'s; and that if it was intended 
to substitute A. for J. C, the declaration should 
have been framed accordingly. Eu v. Tru$coltt 
75. 

6. The plaintiff claimed the whole bed of a 
stream which flowed between his and the defen- 
dant's farm. The plaintiff's farm extended 
lower down on the one side of the stream than 
the defendant's, and terminated opposite ano- 
ther farm, called C, which adjoined the defen- 
dant's, and which was bounded by the same 
continuous hedge: — Held, that acts of owner- 
ship, exercised by the plaintiff on the bed and 
banks of the stream, and on the hedge at the 
farm C, were admissible in support of the plain- 
tiff's claim. Jones v. WiUiams, 5K 
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EXECUTOR. 
See Pbactice, 7. 

1. An eiBC Uto i, after paying the debts of the 
testator, of which he had notice, invested certain 
parts of the residue in the funds, and on mort- 
gage security, in his own name, for the benefit 
of the legatees, and paid them the dividends r — 
Held, that the executor could not be considered 
as having apportioned the residue in payment of 
any legacies, so as to bar the claim of a specialty 
creditor, alUiough he had no notice of sucn 
claim till fifteen years after the testator's death. 
Smiikr. Day, 185. 

3. A. agreed with B., by a written agree- 
ment, that B. should have A.'s tenement for 
20/. *-year, and the whole of A 's keep and 
maintenance, during the life of B. ; the said B. 
to take off the stock at 75/. 10s. B. took off the 
stock, and had possession of the tenement for his 
Bfe: — Ekidj that the executrix of B. was liable, 
in an action of mtkbUaiuaastumpsU for goods sold 
and delivered, for the 75/. lOf., the price of the 
stock. 

3. HeUj also, that as the document amounted 
only to an agreement to grant a ftiture lease, 
and not to a present demise, it was properly 
■tamped with a 1/. stamp. St^ne v. Rogen, 146. 

4. Executors are prima Jack liable to the pay- 
ment of costs if they fail in an action; and it is 
not enough, to exempt them, to shew that they 
brought die action bona fide. Lewis v. Marfeltf 5 . 

FALSE IMPRISONMENT. 

The plaintiff had been arrested by the defen- 
dant in two actions. In one of the actions the 
defendant had received authority to discharge 
him out of custody, but detained him for an 
hour: — Heidt that as there was no proof that he 
was detained longer than the defendant was jus- 
tified in detaining him on account of the other 
action, that no action lay against the defendant 
for false imprisonment. BUsdey v. Shman, 304. 

FIXTURES. 

A., the tenant for life in 1S24, leased to B., 
the remainder-man, for twenty-one years, a col- 
liery, with a power of re entry by the lessor for 
non-payment of rent, or on insolvency of lessee. 
B. erected steam-enginen, which were afiixed to 
the freehold in the ordinary way, and in the 
year 1827, having borrowed 850/. of C, assigned 
the collierv, together with the steam-engines 
and other implements used in the working of it, 
to the plaintiffs, as trustees in trust, to permit 
B. to have the use of them, and to remain in 
possession until default made by him in the pay- 
ment of an annuity which he had granted to C. 
A. brought ejectment to recover the premises un- 
der the power of re-entry, and possession was deli- 



vered in the month of J«ie, 1829. In N a vem h er, 
1829, the steam-engines and other implements 
were seized under a Ji. fa. issued by an execu- 
tion creditor of B.: — HM, that the steam- 
engines, although removable by B. during his 
tenancy, had, on the re-entry of A., become fix- 
tures which vested in the lessor, and that the 
plaintiffi^ who could only recover in right of B., 
coold not maintain trover for them against the 
sheriff. Heldy also, that B.'s having remained 
in possession after default in payment of the an- 
nuity, by reason of the omission of the trustees 
to enter, did not render the assignment invalid. 
MinshuU V. Lloyd, 125. 

FRAUDS, STATUTE OF. 

The plaintiffs* agent agreed with the defen- 
dant for the sale of certain hops, when the de- 
fendant made an entry in a book of his own, 
commencing " Sold Jokn Dodgton^ &c.'* This 
entry was signed by the plaintifis' agent, at the 
defendant's request : — Heldf a sufficient memo- 
randum in writing to satisfy the Statute of 
Frauds. Johmon and others v. Dodgton, 271. 

FRADULENT PREFERENCE. 

C, who had an accoimt with L. and Co., 
bankers, was a director of an insurance company, 
who also banked with L. and Co. The latter 
being about to stop payment, one of the partners, 
who had married a daughter of C, communi- 
cated to C.'s son the embarrassed state of the 
firm, and it was agreed that C.'s private account 
only should be drawn out, and C.'s son was re- 

auested not to inform any other person. One of 
le partners subsequently told C. that the bank 
must stop. In consequence of these communi- 
cations the assurance conipany drew out thdr 
money. The jury having found that there wai 
no intention to give the assurance company t 

S reference, the (^urt refused to disturb tne vcr 
ict Belcher v. Jones, 34. 

HORSE-RACING. 

1. Where the ndes of certain races provided 
that all disputes should be settled by the 
stewards : — Held, that the plaintiff* could not 
recover the stakes upon an award in his favour 
by one steward, although the other had stated 
he would acquiesce in whatever his collesgue 
did. To make the award of one steward avail* 
able, there must be clear evidence that both 
parties, and also the stakeholder, consented to 
abide by his sole decision. Mttrrioit v. Broderick, 
96. 

2. SembU, that where a horse-race is legal, s 
party cannot recover back his stake after the 
race has been run, though the stakeholder has 
not paid over the money : at all events, he most 
demand it before the race is run. Id. 
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HUSBAND AND WIFE. 

1 . An action was commenced against a feme 
sole ; between the service of the writ and decla- 
ration she married ; the plaintiff proceeded to 
jud^ent, and sued out a ropias ad mtiifuciendum 
amnst her, and took her in execution. I1ie 
affidavit, upon which it was moved to discharge 
her out of custody, stated that no settlement had 
been made upon Uie marriage, but did not state 
that she had no separate property : — Held^ that 
on this affidavit sbe was not entitled to her dis- 
charge. £Mriif V. Chester, 343. 

3. A counterpart of a deed of separation is not 
such a necessary for the wife as to entitle her 
trustee to sue the husband for the costs of it 
Lad V. Sj/me, 27. 



INCLOSURE ACT. 

1. By an inclosure act passed in the year 
1813, the commissioners were empowered to 
set out, allot, and award any lands within the 
parish of A., in exchange for any other lands 
within that parish, provided (amone other things) 
" such exchanges were made with the consent 
of the owner or owners, proprietor or proprietors, 
of the lands which should be so excnanged, 
whether such owner or owners, proprietor or 
proprietors, should be a body or bodies politic, 
corporate, or collegiate, or a tenant or tenants in 
fee simple, tail, for life or lives, terras of years ab- 
solutely, or for term of years determinable upon 
a life or lives," upon such consent ; to be tes- 
tified under his or their hand or hands in writing. 
Lands in mortgage had been exchanged under 
this act, and the award of the commissioners set 
forth the consent of the mortgagor who remained 
in possession, but it did not appear that the con- 
tent of the mor^gee had been obtained: — 
Heidy that as the Court were not called upon to 
presume that the mortgagee had not given his 
consent, it was unnecessary to decide whether 
such consent was essential. GoodtUle d. Baker 
V. Milfmm, 207. 

2. In ejectment by the mortgagee against the 
assignee (under the Lords' Act) of the mort- 
gagor : — Held, that a letter from the mortgagor 
to the mortgagee, dated before the assignment, 
as against the defendant, was jiriwA facie evi- 
dence of having been written at the time it bore 
date. Id, 

INSURANCE. 

1. Two vessels, the Fndter and the King 
George, sailed from Malaga for Landun, tlie 
former on the 9th, the latter on the 10th of 
October, A policy of insurance was effected on 
the King George on the 3rd of November, war- 
ranting her departure from Malaga on the 10th 
of October, The two vessels were together off 
Oporto on the 21st of October, after which they 



encountered a storm. The Fruiter arrived on 
the 30th of October, This latter circumstance 
was known to the underwriters ; but the in- 
surer had concealed from them that the vessels 
had parted company off Oporto on the 21st. 
The King George was lost on the 25th of 
October, In an action on the policy, the jury 
having found a verdict for the plaintiff, and that 
the fact concealed by the insurer was immaterial, 
a new trial was granted. Wettbury v. Aberdein, 
49. 

2. Assumpsit on a policy of insurance on the 
goods of a vessel called the Clipper, at and from 
Liverpool, to any port or ports, place or placet 
of landing and trade, on tne coast of Africa or 
African islands, during her stay and trade on 
the said coast and islands, and at and from 
thence to her port or ports of discharging in the 
United Kingdom, witn leave to call at ports or 
places backwards and forwards without beinff 
deemed any deviation, with liberty for the said 
ship in that voyage to proceed and sail to, and 
stay at, any port or places whatsoever, and with 
leave to loaa, unload, &c., goods, wheresoever 
she might proceed to, with any ships, boats, &c. 
in loading and unloading, includea, partictdarly 
with liberty to tranship on board any vessel or 
craft in the same employ. And by a memo- 
randum it was agreed, that the vessel might be 
used as a tender to any other ship or vessel in 
the same employ. The vessel arrived at Btnin, 
and stayed there twelve months, during which 
time another vessel of the plaintiffs having 
struck on a bar at the mouth of the river, she 
was employed in carr)'ing the cargo of that 
vessel to CamarooncM, and, on her return home, 
was lost. Held, that the carnring the goods to 
Camuroonet was not an act of tendering within 
the meaning of the policy. Held, also, that it 
was a proper question for the jury, whether her 
stay at Benin was unreasonable or not; and« 
they having found that it was, the verdict was 
warranted by the evidence. Hamiiton and othen 
v. Sheddon, 334. 



INTEREST. 

Where goods were sold to be paid for by a 
bill at two month.** ; — Held, that in an action for 
goods sold and delivered, brought after the time 
when such bill would have become due, the jury 
were properly directed to allow the interest 
which would have been payable on the bill, as, 
part of the price of the goods. JPorr y. Ward, 
274. 

INSOLVENT. 

If an insolvent debtor inserts in his schedule 
the holder of a negociable security, he is dis- 
charged as to all parties, though not named, 
and also as to the debt for which it was a se- 
curity. Boifdell y. Champneyty 84. 
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wi ixu£iner, ibr a valiubie am- 
A. iioajed. ciac Iiehad <:v*r recarcd 
, «r C&ac he had ever aachnnaefi paTnuBC 
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; — Hiid^ due & was noc endded &> re> 
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2. The ihiiiff mist sp>p{ J to dtc Coort aader 
lie laicfpkader Act, widun lack time in eke 
term UBawimg die daim, aa to enable dke parties 
ta dMv caae in tbat tenn, and if be hpakj 
af ladbc% lie rule vill be ducaax^edy or be 
■mt paf Ae eoacs of bodi parties Bemlt t. 

3. A 



ctMidioB Ae umuuej of a defrtidant, in 
ae^MKe of a daim being made diereto, and 
wlm, etmmtptntij, at tbe time of apfrfjing^ to 
lie Court, hat DoC poaaearioo of the groodsy i* boc 
entitled la relief onder tbe Inierpikader Act. 
HaUcm T. GmUrip, 314. 

ISSUE. 

Tbe i«ae mis-«tated the date of the vnt, 
lued the word d^endant, instead of defendants, 
and condaded with " thereupon the then dieriffii 
are commanded," Arc : — HtUL, that the issoe 
was not irregokur, but merely informal ; and that 
the defendant should hare applied to a jiid^e at 
chambers, to amend it at the plaintiirs co6t. 
Ikin r. FUtim, 90. 



JUDGMENT, ARREST OF. 
See Landlord amd Tcsant, 5. 

JUDGMENT AS IN CASE OF A 
NONSUIT. 

1. Where there has been no notice of trial, 
the defendant cannot move for judgment as in 
case of a nonsuit, until aAer two terms, in a 
town cause, and two assizes in a country cause. 
SmUk V. Milter, 323. 

2. In a town cnuse, where issue has been 
joined in vacation, the defendant cannot move 
for judgment as in case of a nonsuit, until two 
actual terms have elapsed after issue joined. 
Oougk V. While, 157. 

3. The plaintiff having made default in trying 
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LANDLORD AND TENANT. 



I. 6t agreement, dated 8dk of Srpiemirr, the 
defVniitns let Co tbe phfntrtF certain prvrntses 
lor ievea jeanv st sa anmial rent, payable 
quarterlT. tbe irtt paynKst to be made on tbe 
tMh aUmtk then next icBammgz^HtM, &at 
tbe Ji ft, MJiint cnsld aaiw fc tiain for o«e qpnr- 
tt^rsrentoQ^etiti of Maui. UmidLimr.Saiti, 
1»4. 



2. A broker went to iSbe pluntiff*s house fer 
die pmuuae of makinga&tzess, when the plaio- 
tiff paid to him, mder protest, the rent daimed 
and expenses of levy; i^oo wiu<^ the broker 
withdrew, widMnt seizing the goods or "*«^™g 
an inTentorr : — Bddj thiiy in an actioQ for an 
exce»Tve distres, the landlotd could not ay 
that there bad been no dBstreas. LL 



3. The defendant let to the plaintiff' a 
deacrihed in the agreement as No. 3S. After 
the execution of the agreement^ and whilst it 
was in the plaintifl's posaeasion, the number wai 
altered to 35, but it did not appear hy whom: 
No. 35 was, in &ct, the house let: — Utid^ tbit 
in an action for an excessire diatress, the demise 
was aulmitted upon the plea of not guU^, aaJ 
that the altered a^jeement was evidence of tk 
terms of tbe holding. LL 

4. A., R, and C, before the marrii^ of C^ 
entered into an agreement, dated the 25tb of 
December, 1834, to rent a house of the plaiatif 
for seven years. This agreement was never 
signed by the plaintiff. In 6ep/rNi6er, 1835, C 
married, and, in the following Dectmher, A 
became bankrupt. The defendants proved pay- 
ment by A.'s assignees of the quarter's rent^ 
due at Michaelmas, and that the plaintiff bad 
admitted the receipt of the two previous quarters, 
but it did not appear when or by whom these 
latter payments were made : — Heidf that then 
was no evidence from which a yearly tenancy 
could be inferred, so as to charge all the de- 
fendants, as it was not shown that the payments 
were made before C.'s marriage, or with ber 
assent after her marriage. Vok^ v. Bawers, 
170. 

5. In an action by a landlord against « tenant, 
the deckration stated a breach " that the de- 
fendant, contrary to the agreement in the lease, 



thfMtened to commit irHta unlcu he r«c«T«d • 
certain mm from the iacoming- tenant, and that 
the tenant wu, in conwquence, compelled to pay 
the taid lum to prevent him from to doing: — 
Hxld, bad. General damage* having been a»- 
■eued where one of the breaches in the decla- 
ration was had, the Court refu««d to arreit the 
judsmeDt, but granted a venire de iwao. Leach 
r. iTumia, 119. 

6. A. being aeiied in fee, granted a leaie to 
B. for lU^-one yean, and afterwards granted a 
lease to C, to take effect at the expiratiuu of the 
first lease : — Held, that A had net parted with 
the revenion so as to prevent him from di»- 
trainins for rent due from B. Smulh v. Dou, 
185. 

7. The lessee of premise* dcmiied under seal, 
required the lessor to make certain alteration* 
ana additions, and in consideration thereof paid 
an increased rent. The lessee afterwards became 
bankrupt, and his assignees took poaieuion of 
the premises:— HfU, that the assignees were 
not liable for the incrcMed rant. LmAelk v. 
Norrii, 39. 



LEGACY. 

A testator bv hi* will, which took eSect in 
1791, devised Ine residue of his personal estate, 
(afterthe payment of b:*ju*l debts and legacies,) 
a* also the real estatei of which he was seised 
a* mortgagee in fee, to trustee*, upon trust, to 
convert the whole into money, and lay it out in 
the purchase of real estate, to be conveyed to the 
aame trustee*, to and upon the same use* and 
trusts as were therein- before declared concerning 
his real estate. The will also directed, that, 
until such real estate was purchased, W. V. and 
W. M., the executors, should lay out the residue, 
at interest, on mortgage of real estate, in their 
own names; or, if such could not be procured, 
then at interest in the public funds ; and the 
dividends and interest were directed to be paid 
to the parties who would, under hi* will, be 
entitled to the profits of the real eatates so 
directed to be purchased. The executors took 
upon themselves the burden of the will, and, in 
the year 1791, and before the passing of the 
3« Geo. 3, c. S8, invested the residue, which 
amounted to 14,000/. on mortgage. W. V. died, 
leaving W. M. the surviving extcutor. W. M. 
died in 1835, and sppuintpd the defendant* his 
executors. The money hod never been lud out 
in the purchase of real estate. A suit was insti- 
tuted, in order to atcerlain tlie right heir of the 
original testator; and, upon his being ascer- 
tained, the defendants, m executor*, paid over to 
him the residue of the personal estate : — Held, 
that this was a legacv, ^ven by the will of a 
person dying before the 5th of Jprii, 1805, and 
paid, satisfied, or discharged after the 31st of 
Jugiat, 181S, within the 55 Geo. 3, c. 184, and 
was liable to the payment of a legacy duty under 
thataet. Tli€Altontty-CaitnUv.l£aAtKk,lM. 



LIMITATIONS, STATUTE OF. 

1. Tlie dpfenilant being indebted to the plain- 
tiffs in a considerablK sum of money, enve them 
two promiiisory notes in payment, which were 
dishonoured when they arrived at maturity. In 
1827, the debt due to the plaintifi amounted to 
3-J45/. ; snd it was agreed that the defendant 
should discharge that amount by hi* draft fur 
S45'., which was paid, and also by annual pay- 
ments of 300/, out of hii salary a* a consul, 
twether with the proceeds of certain wine* 
which he had consigned to India. The overdue 
promissory note* were also to stand asa security 
for the payment of the account. The defendant 
having made default in payment of one of the 
instalments of 300^. in the year iB30 -.—HetJ, 
that the plaintiffs were remitted to their original 
right of action, and that they might sua tha 
defendant at any lime within tiz year* of hi* 
default in 1830, either upon the promissory note* 
or upon an accoimt *tal«d. Helit, also, that a 
bill operates as part payment, so a* to take a 
caie out of the Statute of Limitations from tha 
time of its delivery, and not from the time of 

fnynient. And qurre, whether a part payment 
y an agent operates a* an acknowledgment, ao 
an to take a case out of the Statute of LiroitS' 
tions. Inning and anolher V, Veitch, 3\3. 

S. Where a note is payable on demand, with 
interest, the Statute of Limitations runs from iha 
daU ef the note. Norton v. Eilaa, 69. 



LIVERY OF SEISIN, 

Srmhle, that no possession short of twenty 
•etn is sufficient to warrant a jury in presuming 
ivery of seisin. JAie d. Lewit v. Dmkt, 08. 



MASTER AND SERVANT. 

In an action on the case, the declaration 
stiil?d thut the (ilnintifT was a servant of the 
defendant, in his trade of a butcher, and that 
tile defendant ordered the plaintiff, a* such ser- 
vant, to take certain goods of the defendant in 
a van, driven by another servant of the de- 
fendant ; that the plaintiff was accordinsly being* 
conveyed by the taid van, with the **id good*, 
and it became the dutv of the defendant to use 
due and proper care that the taid van should be 
in a proper stale of repair, and that it should 
not be overloaded, and that the plaintiff should 
be securely carried thereby; nevertheles* that, 
in consequence of the defendant'* want of care, 
the van broke down, and the plaintifi** leg waa 
broken: — Held, on motion in arre*t of judg- 
ment, that the declaration was insufficient, aa 
there was nothing in it to show that the defend- 
ant was liable by law. Prkttly v. FoWer, 305. 



UOHET HAD AXD RECEIVED. 
See Basijid. 



Wk«c fiqmtcs between A. k B. *»~*.h^ 
ecftn l»— hnlii propertT had beca lefmvd to 
Am Baiter, be avuded, tbat the prapntr in 
^■CKM ibuoU be told bj tbe AtttaOAai, an 
MMtiaBeei, amd the ptucevdi paid orer in certain 
pupuiliaDa lo A. ft B. The fonuer ovnrr of 
the pwye ity bad died intesUte, and B. bad 

ttfid ao Blake title to a 
~"' " "»•— bad been taken out. A- ft B. jointlj 
— ibaeiwH the defendaal to hU the proper^, 
^id A. «ai dedand tbe purchaser, and pud 
iUolbe baadi of the dcfendaol Si. T). lOd. ai a 
drpiHt ; be moreorrr CDtcred do the pieiniaea, 
■M nhtuimtA attomiDent from the toiaDt in poa- 
■caMO. Swbaeqttently, B. being unaUe to pro- 
«m tU blten of adnuniitntioD, A. rearindcd 
lh« esBtiacI, and bra«i|i:fat mooc; bad and le- 
eetved agaiut the defendant to lecorer tbe 
depoHt: — HrU, tltat tbe actioti wiD la;; and 
that DO notice vai nee eaa ty from the plaintiff' 
ta tbe deCmdanl of tbe re«cindin^ of the coo- 
tract, aa it «n a btt nfaalU within tbe know- 
Irder of both plaintiff and defeodant. Dura 

MUTUAL CREDIT. 

See BAEKacpT. 

OVEESEER. 

The defendant, an fwlant overaeer of the 
poor, beinc ordered by the veatiy to ni;^ly a 
pauper vi£ a coat od( of the parish fundt, tui^ 
tiiihed him with one on bi* own account- HrU, 
that he waa not liable to a penally of loOJ. 
within th« 44 Ceo. 3, " — " " " ' 
t. Sltab,ne, 40. 



■y^rf Aat tiha irlF.fcwr bad Jwh widi At 
piwoliff far ax Bontba peiiuui to that period, 
but an goo^ bad been pnd far op to (be mooA 
of Hmj. A rerdict harii^ been found for tbe 
plaind^ tbe Coort leAaed to aet ande tbe Ter- 
diet, DO the po un d that A ' 



io^^ 



the Bctioa to be brought lo recorer the 
paid npoo the pimbaw of an ertatr, t 
tbe defendant waa unable to make a good title; 
• nmnoaa vat t^en out far better p 



odIv: ■obaeoDentlj-, 
defendant, thai Ott d 



OUTLAWBV. 
See DtSTitiiiGAi, 1. 

PARTICULARS OP DEMAND. 

1. The narticiilan of deiniuid itated the ac- 
tion to be brciughl to recover the amount of the 
bill nientianeil in the firet count, with interest, 
and that the plainLiffs would rely on the whole 
or any part of the declaration for the recovery 
thereof: — Ur/d, that, under thii particular, the 
pUuntitTi might rive evidence in support of the 
tecond couut. Hay and anolhrr v. fuJur, 386. 



intb of January, The evidence produced 
WM of goodi sold in the month of May, and il 



matter of fact only, 
diet baring been faond far the ptamttC the 
Court icftned to aet it aodc, it not "Tftring 
that the defendant had been mMted. CorrtU t. 
C^lir, 89. 

4. In an action fay indoraee agaiiut tbe ac- 
ccpttv of two fatlls of exchange for tML oA, 
the declatatioa contained tao counta on tbe 
bills finly. The plaintiff arreted the defendut 
far 340i., and on ibe capias waa an indotaenwat 
that the plaintiff chimed «60^ 6s. 4d. for debt 
The particolan stale die actioD to be btnucbt to 
recorer SOOi. due upoa tbe billi tet forth m the 
deciaratioD z—Hdd, that tbe defendant was c» 
titled tu fiuther and better patticnlan of Ac 
plaintiff's demand. AUermm, B. tfsmtfiwfc. 
Dmoci r. JmtlnMa; 968. 

5. Id asmnpiit for wages, tbe plaintiC ta 
his particulars, claiming I5t. per week, gan 
credit for money paid. The defaadant, cbd- 
lending that the plaintiff was only entitled K 



plea of payment, lo shew that 
ne was cfaiined by the plaii 
ju^ having found that the plainli^s « 



balance alone was d 



V the plaintiff. TW 



L per week, gave the particnlan in eridence, 
ilhout 1 ■ ' 

Jun having 

oniy at the rate of 7». per week, (thenh 
destroying the balance claimed,) enve a renfirl 
for the defeaiuit -.^HtU, that the particnisn 
were properly received in evidence as an admi^ 
sion of payment HrU, also, that the drfendaU 
baring omitted to object, at the trial, thai piV> 
ment, unless pleaded, could not be given n 
eridrncein bar, but only in reduction of danufn 
the verdict ought not to be set aside. Kn^m 
V. ttaka, 260. 

6. In assumpsit for use and occupation, dte 
amount claim^ in the declanlion was 105^ 
The plainlifl '« particulan were 52/. 10)., bfing 
the balance of one year's rent, at 105/ per 
annum. The defetidant pleaded aa to ijl bat 
42/. lOi. non.aMumpsit; and aa to ML IOl 
payment. Issue was joined on non-aitainp«il; 
and a nolle jratr^ entered as to the plea of 
payment. The defendant not having used ibe 
plaintiff's particolan at the trial in order la 
restrict him in hi* proof: — UeU, that allhotftt 
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the defendant proved pajrinent of all the rent, 
the plaintiff was entitled to a verdict with no- 
minal damages. NichoU v. Williams, 220. 



PATENT. 

1. G. the inventor of an improvement in the 
wheels of steam-engines, before he took out a 
patent, procured C, an engineer, to make two 
pair of wheels at his factory, with an injunction 
as to secrecy. The wheels were completed at 
C's factory with the privity of the plaintiff, but 
not shown to those who might happen to come 
there; and after remaining a short time were 
taken to pieces, packed up in cases, and sent 
abroad for the use of a company, of which the 
plaintiff was a director. G. afterwards took out 
a patent, and assigned it to the plaintiff: Held, 
that there had been no use or publication of the 
invention, and that it was new at the time the 
patent was taken out. Morgan v. Seaward, 55. 

2. Semb'e, that if an inventor, before he takes 
out a patent, constructs an article for public 
sale, though only fit for a foreign market, or to 
be used abroad, such a sale would be a use of 
the invention, so as to defeat a patent afterwards 
taken out. Id, 

3. In an action for infringing a patent, the 
declaration stated the plaintiff to be the inventor 
of " certain improvements in steam engines, and 
in machinery for propelling vessels;'* which im- 
provements were applicable to other purposes ; 
the defendant pleaaed that the invention was 
not an improvement in steam engines. Tliis 
issue was round for the defendant: — Held, on 
motion for judgment non obstante veredicto, that 
the plea was good after verdict. Id, 

4. If a patent suggest that certain inventions 
are improvements, and one of them be not so, 
the patent is void, unless the objection be 
remedied under the 5 & 6 Will. 4, c. 83. Id, 

5. Where the subject of a patent, taken alto- 
gether, is useful, the patent is valid, though part 
or parts of the machine be useless. Id. 

6. Semhle. In order to take advantage of 
the defence of want of utility in the subject of 
a patent, the defendant should plead the words 
of the statute of James 1, and not that the in- 
vention was of no use. Id, 

7. The 5 & 6 Will. 4, c. 83, s. 1, is not re- 
trospective in its operation, so as to enable a 
party entering a disclaimer under timt act, for 
such parts of his invention as are not new, to 
have a right of action against persons who have 
infringed the patent before such disclaimer ; and 
this, even where the infringement has been in 
respect of portions of the patent not included 
in the disclaimer. Feny v. Skinner, 122. 



PAYMENT. 

In an action of debt, payment cannot be riven 
in evidence in reduction of damages. Btlbin v. 
Butt, 70. 

PAWNBROKER. 

Trover, by the assignees of a bankrupt for 
certain watches. Plea — that defendant was a 
pawnbroker, and that they were pledged with 
him. Replication — that it was corruptly agreed 
that defendant should lend the bankrupt a sum 
exceeding 10/., and should forbear and give 
day of payment thereof, to the bankrupt, until 
the expiration of one year next after such loaiiy 
and that the bankrupt should pay more than 
lawful interest, and for seairing repayment the 
banknipt should pledge the watches. At the 
trial it did' not appear that there was any agree- 
ment as to the time tlie watches should remain 
in pledge. The judge amended the record by 
inserting the words " redeemable in the mean- 
time." Held, on motion to enter a nonsuit, that 
this was a contract within the Pawnbrokers* Act. 
Nickisson v. Trotter, S.M). 

PETITION OF RIGHT. 

A petition of right was addressed « to the 
King in his Court of Exchequer," and prayed 
that he would order ** right to be done," and 
that he would indorse the petition to that effect : 
it also prayed, that the king would refer the 
petition to the '* Barons of the Exchequer ;" the 
king indorsed the petition *< soit droit fait :" — 
Hekl, that this Court had no power to adjudicate 
upon the petition. In re Bering, 223. 

PLEADING. 

See Bail-bond. Bankrupt, 3. Bills of 
Exchange, 1. Evidence, 5. Patent, 1. 
PaoMissoRT Note, 1. 

1 . In an action on the case against the sheriff 
for a falite return oitwlla bona to a writ of^ Ja , 
the plea of '* not guilty " only puts in issue the 
fact of the sheriff having the money in his hands, 
and making the return alleged Wright v. 
Lainson and anolficr. Sheriff of Middlfsex, 202. 

2. Assumpsit by indorsee against the maker 
of a promissory note. Plea, that the note was 
given for money lent at play, and that it was 
in Jursed to the plaintiff, with notice, and without 
consideration. Replication, traversing the no- 
tice and want of consideration ; and issue : — 
Htldf that the pleadings did not admit the ille- 
gality of the original consideration, so as to call 
upon the plaintiff, in the first instance, to prove 
that he had given value ; but that the defendant 
ought to have given evidence of the illegality 
before he could throw such proof on the plaintiff. 
Edmonds v. Groves, 211. 





rf the 

it then went to areTr that the 

went out into the rtreet, and contiiiiKd 

to Make a none, kc^ and to aboK the 

a large coocomie af peo- 
ple to aawmhicv and so dktnrbed and obttnictcd 
theddiendaat in hk hoflseai^ in breach of the 
peaee, and thcrehj canted a riot and dutnrfaaDce ; 
and that the defaodant, in order to preserre the 
peace, tent §at a poUceman, who took plaintiff 
mto cttrto dj on bis refining to cease his noise, 
Jrc : — Ueid, that, omkODg all the aUe^rsition as 
to a riot, the plea was a sufficient jortificatiQo. 
It was proredl that the plaintifl^ on leariog the 
ddcndant's diop, went mto the »tre«t, anid nt- 
tered load abase against him, and therebj at- 
tracted a large concoone of pecple, so as to 
obitmct the streets; that, thereupon, the de- 
fendant sent lor the police, who requested plain- 
tiff to leare the place, and, on his refusal, took 
htm before a magistrate : — HiitL, that these facts 
amoanted, in law, to a breach of the peace. 
Caktmr. HuduttoH, 150. 



4. In debt, on an award, the declaration 
stated, that there bad been a sttbniinion to 
arbitration hy the plaintiff, as administratrix of 
M. T., deceased, and the defendant, concerning 
moneys dne hy the defendant to the plaintiff, as 
soch administratriz ; and, in respect of a part 
of which moneys, there had been a settlement 
in the lifetime of M. T., which was the last set- 
tlement previous to the award made pursuant to 
the said submission ; and that arbitrator awarded 
a payment of 160/., together with interest from 
the date of the said last- mentioned settlement, 
bv the defendant to the plaintiff. Tlie plaintiff 
pleaded, first, that the arbitrator did not nudte 
an award concerning the premises in the decla- 
ration, modo cijurma ; secondly, that the day in 
the declaration mentioned in that behalf, was 
not the day of the last settlement ; thirdly, that 
no such settlement, as in the declaration men- 
tioned, was at any time made: — Held, that the 
second issue was immaterial, and the jury having 
found it for the defendant, the Court awarded a 
repleader. 

Hrldf also, that as there appeared to be no 
dispute between the parties, as to the day of the 
last settlement, the award was sufficiently cer- 
t:iin. 

Where there are several pleas on the record, 
and issues thereupon, and none of the pleas are 
in confession of the cause of action, the Court, 
if there be an immaterial issue raised on any 
plea, will grant a repleader, and not a judgment 
non obtiunte veredicto. 

On a judgment of repleader, neither party is 
entitled to costs. Plumber v. i^fg/f, 1 52. 

5. Semhle, since the new rules, that nunguam 



so Bcgfigcady and vaakilfblly dial de- 
fendant had BO IiumA frosn his a e iiit e a ; and 
abo that plainliff nndeftook to do the work for 
nodii^:~lk4 bad, as aBOOBtiBg to r 
isne. HM v. JApb, 37. 

7. Noa mmmtmfmtt u a gosd pics to ao 
bj wm caecuto r , an hiD or BoCe, wliere the piw> 

T. PlmU^ 364. 

8. In a coant on a btB or note, it b not necet- 
satj to allege a pronise to pay; at least, die 
oauasioa cannot be matter of objectioii, except 
on special denrarrer. GUitii v. Raikmrgk, 275, 

9 Trespass for awaiilting and bentiBg the 
the plaintiff. Pleas: fvst, not gnOty; aecontfy, 
that defendant was lawfuDy po i es B e d of a pah- 
lic- house, into which the said plaintifT entered, 
and made a great noise and disturbance therein, 
whereupon the defendant rrqneated her to cease 
from making such noise and disturbance, and to 
depart out of his house, which she refnaed to do; 
whereupon die defendant gently laid bia hands 
upon her, and removed her frmn the hooM. 
Replication, de ia^mna: — field, that there beiBg 
proof of the fact of a noise and distnrhanoe in 
the house, in conaeooence of wludi, the dcfien- 
defendant was legally entitled to Temore die 
plaintiff, the wniwe mid imiemikm of the phuntif 
in so removing her, could not be inquired into 
under the repKcadon de ntfaraa. OaAxa md 
Wife V. Wood, 237. 

10. The first count was on a biB of exchange, 
drawn by the plaintiff and accepted hy the defen- 
dant in Scoilmtd. The second count was on a 
similar bin, and after stating the drawing and 
acceptance, set forth the registering of a protest 
of non payment, in the Court of Session in Sal' 
landj and the issuing of letters of homing sdl 
poiuding against the defendant, and then afieged 
that, by virtue of the premises, the defendant 
became liable to pay: — Held, that this latter 
count was in effect a coimt on the bill, and did 
not disclose a sufficient cause of action as upoo 
judgment in Scotland. Hay and anotker v. Fiiery 
286. 

11. To a declaration in assumpsit against the 
defendant as a common carrier, on a contract to 
carry goods from N. to B. and safely to deliver 
them, with an averment that he did not deliver 
them, but that by his negligence they were 
lost, the defendant in addition to non-assumpsit, 
pleaded an agreement between him and the 
plaintiff, that the plaintiff should accompany him 
to guard the goods from N. to B.: — Heldj on spe- 
ciiu demurrer, as amounting to the general issue. 
Brindv. DuU, 217. 

12. To tres])a8s for seizing and iropoundiDg 
plaintifif 8 horse and cart, defendant pleaded that 
they were encumbering and doing damage to his 



clou and gna. Pkintiff replied, thai the de- 
fendant agreed lo sell and mid ta l1ie ptaintiiT, 
and that plain lifT agreed to buy, and [hen bouf;h[ 
of defendant, the ^aas in the said clnse, witli li- 
berty to enter with bia hone and cart to take 
away the same: — HeU, that the plaintiff was 
bound to prove a valid contract binding in Uw ; 
and as the contract in queition vai not in writ- 
ing, it waa not available in gupport of the repli- 
cation; hild farther, that thii contract might 
have been pleaded aa a licenw. Carringtoa v. 
Hocti, U. 

13. To treipasa for breaking and entering 
pkintifT'i dwelling-liouae, defendant pleaded 
that one W. F. waa hia tenant at a certain rent, 
and thai he liud fraudulently removed Ida guod* 
to the plaintiff's houae to avoid • distress, and 
defendant justified an entry under ■ warrant to 
search for the goods: plaintiff new assigned that 



rt of the same day : defendant pleaded a sinii- 
i:~Heid, that the new assign- 
n admiaston of the facts stated in 



- juatificitinn:— Held, that the r 



the plea to the declaration, and therefore defen- 
dant could not make use of them in support of 
his plea to the new assignment. Narimin v- 
WtUtimbe, 18. 

14. In an action on the case for negligent 
driving, the defendant pleaded, that the plaintiff 
by hia scr*Bnt so negligently drove hia carriage, 
that it atruck against the coach of the defendant, 
without this, that the coach of the defendant 
struck against the carriage of the plaintiff, 
through the carelessness of the defendant: — 
Htid bad on demurrer, as amounting to the 
general issue. Gough v. Bryan, 318. 

15. The declaration stated, that the defendant 
was indebted to the plaintiffs and one A. thcfr 
deceased partner, for money found tobeduetothe 
plaintiffs and A., on an account staled "between 

them." firrBrA.thathshad not paid any of the said 
monies or any part thereof: — Htld. upon special 
demurrer, a sufficient averment that the account 
was stated between the plainliifs and defendant ; 
held alao, that the breach was eulicient, although 
the promise was to pay theptaintilfsand A. IJc- 
beniam and another v. Chambert, 323. 

16. A declaratjon in assumpsit stated that the 
defendant, carrying on business at Livrrpiiul, 
sent to plaintiffs, carrying an business at A'tio 
OrUant, an order to purchase cotton fur the de- 
fendant. Til., if they, the plaintiffs, could pur- 
chase cotton at such pi ice as to stand in. laid 
down in Livrrpml, alt charges included, L'lvtr- 
/hiol fair, gjrf, per lb, good fair, lOii. per Ib-i 
then ihe plaintidk were to purchaae cotton to the 
extent of 200 balca, and if at id. per lb. under 
those prices, 300 boles, if at id. under those 
prices, 400 bales, and to draw bills of exchange, 
on defendant, for the amount of the price. Il 
then averred, that plaintiffs purchased a large 
quantity, to wit, 300 bale* of Liverpool fair cot- 
ton, at such prices as to stand in 9^4. per lb.. 
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laid down at JJvtrpual, all chargM included; 
ihal the cotton arrived in Lmrrpnol, and there 
waa ready to be delivered to defendanL Breiieli, 
ihat tlie defenilant did not accept the cotton no 
3urchiited : — llild, on demurrer, that the declar- 
iiion was bad, as it did not sufficiently shew that 
:he plaintiffs were ready and willing to deliver 
ihe 200 bales only. Ilistm t. FUtcher, 343. 

IT. In debt on an annuity' bond, the defen- 
dant pleadtd, tliat no memonal of ths said bond 
was made, according to the provision* of the 
53d Geo. 3, c. 141 ; replication, that a memorial 
was duty enrolled, containing all mattcn re- 
quired bv the slatule; rejoinder, that tfae said 
niemoriiii therein set furth, contained divers 
false BtaleRients and representations, especially 
in this, [0 wit, thst the aaid inemorittl repre- 
sents, that the con si d Prat ion for the annuity was 
paid in notes of the liank of England, whereas 
in truth and in fact, the said money was not so 
paid or otherwise howsoever; (ihe rejoinder then 
proceeded again to aver, that there was no such 
memorial as required by the statute, concluding 
tolhecountrj':) — i/iU, on special demurrer, that 
the rejoinder was no departure from the plea. 
Hieki v. CiackiuU, 364. 

IB. Debt for goods sold, &c. Fleas, except 
as lo bl. I6t. lOd. nunqvam iadebUului; as to 
W, 14i BJ parcel of the 5/. lOi. lOd. set-off; 
and as ta the residue, that plaintiff ought not 
JurUar to maintain his action, because the defen- 
dant, when the same became due, was, and ever 
since has been, ready to pay the same, and that, 
after it became due, be was ready to tender, and 
offered lo tender the aame. hut the plaintiff dis- 
pensed with an actual tender, liecHuse the matter 
waa in the handa of hia attorney: — Held, that 
this was an informal plea of tender, aud not a 
plea of payment into courL Turner V- CroAif, 
363. 



TIME TO PLEAD. 

On the 9th of J-iHuiri/, plaintiff delivered a 
dei'laration indorsed to plead in four days, and 
demandL-d a plea. On the 1 3th defendant took 
out a summons for further time, returnable at 
three o'clock on the 14th, and at one o'clock on 
the 14th plaintilf signed judgment:— /ie/d, that 
the judgment waa regular. iUandtUv. iiunsun, 



PLEADING SEVERAL MATTERS, 

In an action against the theriff for a false re- 
turn of iialla Inmu, the defence being the bauk- 
niptcv of the debtor, the Court refined to allow 
the defendant lo plead two pleas, one travers- 
ing the seiiore of the goods, and llic other set- 
ting out the dates, &c., of the act of bankruptcy 
and fiat. Wti^lil v. Luiawti, 357. 
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POWER. 

A. B., bf hk win, e mp owere d hb deritee tar 
life, to demiee for twentj-ooe yean, "lo at upon 
every nwh lease there be resenred and be made 
payable, durinff the cuntiiitiance thereof, the best 
improriNl yeany rent that can be reasonably had 
for the same, withoat taking any sum or sums of 
money by way of fine or income for or in re« 
spect of such lease or leases: and that in every 
such lease there be contained a clause of re-en- 
try for Doo pajrment of the rent or rents to be 
thereby respectively resenred." The tenant for 
life made a lease under this power, for twenty- 
one years, to commence on the 1 1 th of October , 
1833, at the yearly rent of 903/ payable on the 
6th day of Jpril and the 1 1 th day of Oclttber, in 
every year, oy equal portions, except the last 
half-year s rent, which was thereby reserved and 
agreed to be paid on the 1st day of Jugust next 
before the determination of the said tenu There 
was also a proviso for re-entry, if the rent should 
be forty-two days in arrear: — Ueid, that the 
lease was a good execution of the power. Due 
d. H>Me and others v. RulUmd, 245. 

PRACTICE. 

See ATTACHMciiT. Bail, 1. Cogkovit. 
Ejcctmekt. Taxation of Costs. 

1 . Where no notice of trial has been given, 
the plaintiff having discontinued, the defendant 
is not entitled to the costs of the drafts or copies 
of the briefii. Dae d. Pmllclhwaitt v. AVo/if, 
341. 

2. It is quite regular to sue out two concur- 
rent writs oif summons, provided they issue on 
the same praecipe and on the same day. Angut 
V. Coppard and oihert, 325. 

3. In a notice to admit the handwriting to a 
promissory note, which was annexed to uie no- 
tice, the note was described as bearing date the 
10/A of October instead of the WtJi of November. 
The defendant consented to an order for the ad- 
mission of the handwriting of the note described 
in that notice; at the trial no evidence was pro- 
duced but this order. A verdict having been 
found for tlie plaintifT, the Court refused a rule 
to set aside the verdict Field v. Hemming, 21. 

4. Where in a declaration on a bill of ex- 
change against the defendant as indorser, the 
defendant pleaded that he did not draw the bill : 
— Heldf that altliough such a pica would have 
been bad on special demurrer, still that the plain- 
tiff was not entitled to treat it as a nullity, and 
sign judgment as for want of a plea. Allen v. 

Walker, 44. 

5. The defendant was outlawed in Maji/9 
1836. In February, 1837, he signed judgment 
as in case of a nonsuit, and in the March follow- 
ing sued out a habea* corpuf, to charge the plain- 
tiff' in execution for the costs of that judgment: 
— Held, that a motion on the 20th of April, to 
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set aside die 

having been taken upon it. 

94. 

6. An outlaw eannot awjci 
to reverse his outlawry. I£ 

7. The Court ordered, that in Intnre, wbeo a 
rule, calling on executors to aecount, is made 
afasohite, the execntors not nipearii^, it dioiild 
form part of the rule, that " i^ npoo Sie ddivefy 
of an account, there should be any duties paya- 
ble to the crown, that the executor shoola pay 
the costs of the crown, to be taxed in tlie osnal 
manner, ia re RMmaomf 71. 

8. On shewing cause against a rale for a new 
trial before the sheriff, affidavits are admisBfale, 
containing a statement of evidence whidi does 
not appear on the sheriff's notes, fiftry ▼• 
Johnwn, 84. 



9. No rule to plead several matten is n< 
sar}', where all tne pleas together amoont only 
to one entire answer to the declaration. Artkrr 
V. Garrard, 322. 

10. A rule to strike out coonta, on the gro^ 
that they are substantially for the same canse if 
action, uiould be drawn up on reading the dedi- 
ration, or on an affidavit stating the natore d 
the counts. Ray v. BnUow^ 39. 

1 1. The rule of Hilary Term, 4 W. 4, vm., 
applies to pleas in abatement. EyUnd t. War- 
maid, 73. 

12. In drawing up a rule, it ia not neceauy 
to specify the particular document on which it ii 
obtained, but it may be described as a paper 
writing, provided it be properly verifiea hj 
affidavit. Piatt v. Hall, 91. 

13. On a motion for costs of the day, for not 
proceeding to trial, stay of proceedings cannot 
be had, although two days' notice of the motioo 
be given. Eager v. Cutkill, 338. 



PRISONER. 
See Bail. 

1 . A prisoner who was supersedable on mesne 
process, having obtained a rule nisi for his dis- 
charge, the plaintiff on the following day chaiged 
him in execution: — Held, that the rule nisi wss 
no stay of proceedings, and that the defendsnt 
could not be dischaiged. Robinson v. OrstweU, 
88. 

2. The warden of the Fleet is not bound to 
judge of the fact of a prisoner being superseda- 
ble. Id. 

3. A person living in the rules of the Kind's 
Bench, &c., is not in custody so as to entitle him 
to his discharge under the provisions of the 48 
Geo. 3, c. 123. Gilbert v. Pope, 47. 

4. Where a defendant, who was indebted for 
a sum originally under 20/., gave a cognovit for 
the debt and costs, amounting to 65L, and re- 
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nained in execution for twelve calendar months; 
keldy that he was entitled to his discharge under 
Uie 48 Geo. 3, c. 183. Rathbone v. Fowler, 
325. 

5. Where the plaintiff declared against a pri- 
soner in Hilary Term, and the cause was tried 
in the following vacation; held, that, by Rule H. 
T. 4 W. 4, s. 85, the plamtiff should have 
charged the defendant in execution in Euiter 
Term. FouUces v. Burgmj 266. 



PRIVILEGE. 

A general writ of privilege does not operate as 
an injunction, or supersede the necessity of 
pleading the privflege, but is a mere notice that 
the party is entitled to it. Inrt TfumpMon, 175. 



PROHIBITION. 

1. The Bath court of requests has no jurisdic- 
tion to award compensation to a voter for 
attending the court of a revising barrister on a 
notice ofobjection. Roberts v. numhy, 331. 

2. When a want of jurisdiction appears on the 
face of the proceedings, the Court will grant a 
prohibition after sentence. Id. 

3. Semble, that though a want of jurisdiction 
do not appear on the face of the proceedings, a 
prohibition may be awarded, after sentence and 
execution, provided the party had no opportu- 
nity of appl}ang earlier, and has not acqmesced 
in the jurisdiction of the inferior court Id. 



PROMISSORY NOTE. 

See Bills of Exchange. 

1 . The following was held a sufficient notice of 
dishonour of a promissory note : — " Sir, I am 
desired by Mr. H. to give you notice, that a 
promissory note, dated August 10, 183.5, made 
by S. T. for 99/. 18f., payable to your order two 
months after date thereof, became due yesterday, 
and has been returned unpaid; I have to re- 
quest you will please remit the amount thereof, 
with Is. 6d, noting, free of postage, by return of 
post." Hedger V.Stevenson, 176. 

2. The declaration alleig^ed, that one S. T. made 
his promissory note, and promised to pay to the 
order of the defendant, at Messrs. B., T, & B.'s, 
99/. 18$., and then delivered the note to the de- 
fendant, and promised to pay the same accord- 
ing to the tenor and effect thereof. But the 
said Messrs. B., T., & B. did not, nor did the 
said S. T., nor the defendant, or any other per- 
son, pay the said note, although the said note was 
presented at Messrs. B., T., & B.'b on the day 
when it became due, of which the defendant 

VOL. III. 



had notice. Held, on motion in arrest of judg- 
ment that the breach was sufficient Id. 



PUBLIC COMPANY, LIABILITY OF 
DIRECTOR OF. 

See Compensation. 

The defen^nt, a director of the West Cork 
Mining Company, ordered certain goods of the 
plaintiffs, and signed his name P., du>ector of the 
West Cork Mining Company, intimating at the 
time that the goods were for the company. The 
company were incorporated by an act of par- 
liament, and in the act was a clause enabling 
the company to sue and be sued in respect (^ 
contracts made by any individual director on 
behalf of the company : — Held, that notwith- 
standing the defenaant was liable in his private 
capacity. Dewers v. PUce, 131. 



REPLEADER. 
See Pleading, 4. 



RULE TO COMPUTE. 

In an action against three joint makers of a 
promissory note, the plaintiff had been able to 
serve two only with a copy of a rule, nisi, to 
compute, and had left a copy at the last place 
of abode of the other : — Held, sufficient service. 
Carter v. Southall, 364. 



RULE TO PLEAD. 

1 . A rule to plead before notice of declaration, 
is an irregularity; but is waived by taking out a 
summons for time to plead. Jrope v. Jfanit, 
242. 

2. It is not irregular to enter a rule to plead 
before service of notice of declaration, provided 
the notice of declaration be served on the same 
day. Aikman v. Conway, 356. 



RULES OF COURT. 

UPON WHICH DECISIONS ARE REPORTED. 

M. T. 1 W. 4, s. 10. (Taxation.) 

Wilson V. Parker, 46. 
Taylor v. Murray, 349. 

H. T. 2 W. 4, s. 5. (Attachment) 
Casley v. Binns, 42. 

H. T. 2 W. 4, s. 19. (Bail.) 
Miller's Bail, 47. 

c c 
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H. T. 2 W. 4, 1. 83. (Error.) 
Levi T. Price f 158. 

H. T. 4 W. 4, 8. 2. (Demurrer.) 
Undut T« Pound, 27. 

H. T. 4 W. 4, 8. 8. (Time for Pleading.) 
B^aml V. Wormald, 73. 

H. T. 4 W. 4, 1. 9. (Error.) 
Levi T. Price, 158. 

H. T. 4 W. 4, B. 85. (Priaooer.) 
Fotdkei T. Burgea, 266. 

SCAVENGER. 



Under the 57 Geo. 3, c 29, s. 59 & 60, the 
■cavenger of a district is not entitled to the dust, 
ashes, «c. until they are, in the contemplation 
of the owner, ruhbish or refuse. Filbey v. Comfte , 
213. 

SHERIFF. 

1. Where the sheriff, after notice that the de- 
fendant was about to take the benefit of the 
Insolvent Act, returned /fri^ivi: — UeU, that 
he was eondtided by his return, although the 
defendant was afterwards discharged under the 
act Field y. Smith, 78. 

2. A return by the sheriff that defendant is 
not to be found in his bailiwick, is bad. Rtx ▼. 
The Sheriff of Kent, tZ. 

3. The sheriff, or judge, under the Writ of 
Trial Act, has no power to certify, to deprive 
the plaintiff of costs, under tlie 43 Eliz. c. 6, 
8.2. Jonet ▼. Bond, 14. 



SMUGGLING. 

1. The defendant, in the year 1832, hired a 
▼essel in England for the purpose of smuggling 
tobacco intoireiand. The cargo was taken on 
board before the 28th of July, 1833, and was 
unshipped at Orft on 19th of July in that year. 
The information was filed, on the 19th of July, 
1836 : — Held, that, as the unshipping was the 
ofience contemplated in the act, which offence 
took pkce in Ireland, the defendant could not 
be proceeded against in England under the 
6 Geo. 4, c. 108, as a party ffuilty of assisting 
or otherwise concerned in the unshipping of 
goods. The JttomeyGeneral v. Keni/eck, 215. 

2. Hie defendant agreed, at Bye, to take a 
Tesael for the purpose of meeting, on the high 
seas, a ship from HoUand, and receiving on 



board, flnom the latter, a qnantitf of eontraband 
tobacco, intended to be smomed into Irelamd. 
This he accordinslj did, and ^e cargo waa ulti- 
mately landed at YoughaU. — Held, that defendant 
was liable to penalties within the 3 & 4 WiU. 4, 
c. 53, s. 44 ; and that the transhipment of the 
^oods from the foreign vessel eonstltoted an 
illegal unshipment within the statute. Held, 
dso, that the venue was properiy laid In Englamd. 
The Attorney-General V, Catt, 300. 



STAMP. 
See AoREEMEVT, 2. Exbcvtob, 3. 

The plaintiff's landlord oonTeyed the prcfmisefl 
to defendant, on which occasMMi the 



gave him the following memorandum: — "I 
hereby certify that I remain in the house, No. 3, 
Swinton Street, belonging to W. G., upon suf- 
ferance only, and agree to give W. G. p os s ewi o p 
at any time he may reouire:" — Held not to 
amount to an agreement for a new tenancy, so 
as to require a stamp. Barry T. Gooda ta m, 108. 



STATUTES, 

UPOM WHICH DECISIOXS ARE HEPOBTBO. 

43 Elix. c. 6. a. 2. 

Rawlim v. Pitt, 360. 
Jona V. Bond, 14. 

21 Jac 1, c. 16. (Limitations,) 

Morgan v. Seaward, 55. 
Irving T. Veitch, 313. 
Norton v. Eilam, 69. 

21 Jac. 1, c. 23, s. 2. (Certiorari.) 

Laverach v. Bean, 338. 
Wait v. Coombei, 328. 

29 Car. 2, c. 3, s. 3. (Frauds.) 

Walker v. Richardaon, 251. 
Johnmm v. Dodgmm, 271. 

2 Geo. 2, c. 23, a. 10. (Attorney.) 
Jonei V. Jones, 53. 

9 Geo. 2, c. 36, s. 1. (Charitable Use.) 
Walker v. Richanhon, 251. 

23 Geo. 2, c. 33, s. 10. (Middlesex County 
Court.) 

PrUchard v. AVGUl, 79. 
BulU V. Py/mrr, 4Q. 
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39 & 40 Geo. 8, o. 99. (Pawnbroker.) 
Niekiuon t. TrotUr, 350. 

43 Geo. 3y c. 46, a. 3. (Arrest. Costs.) 
Edwards ▼. Jonei, 92. 

43 Geo. 3, c. 46, s. 4. (Action on Judgment) 
Hall V. Pierre, 83. 

48 Geo. 3, c 123. (Prisoner ) 
Gilberi t. Pfipe, 47. 



UMeri t, rape, 47. 
RaMone ▼. Fowler^ 325. 



49 Geo. 3, c. 142. (Vaazhall Bridge Act) 
Young T. Grtwfy 228. 

52 Geo. 3, e. 102. (Inclosure.) 

GoodiUle y. Miibum, 907. 

53 Geo. 3, & 141. (Annoity.) 

Hkhes V. Craeknell, 364. 

55 Geo. 3, c 137, s. 6. (Poor.) 
Hendenon t Sharbomef 40. 

55 Geo. 3, c. 184. (Legacy Duty.) 

Aitomey'General v. Handcoek, 159. 

57 Geo. 3, c 29, s. 59 & 60. (Scavenger.) 
Filby V. Combe, 213. 

6 Geo. 4, c. 16, 8. 50. (Bankrupt Flayment) 
Cannon r. Wood, 76. 

6 Geo. 4, c. 16, 8. 50. (Bankrupt Mutual 
Credit) 

Hulme T. Mugglegtone, 344. 

6 Geo. 4, c 16, s. 59. (Bankrupt) 
Augarde t. ThompKn, 105. 

6 Geo. 4, c 96. (Error.) 
Lett ▼. Price, 158. 



6 Geo. 4, c. 108. (Smuggling.) 

Attorney-General ▼. Kaufeckf 215; 

6 Geo. 4, c. 134. (Tothill Fields' Act) 

Young T. Grove, 228. 

7 Geo. 4, c. 57, s. 32. (Insolvent) 

Bolton V. iSAenmpi, 141. 



9 Geo. 4, c. 98. (Aire and Calder Navigation.) 
Lee T. Milner, 275. 

1 & 2 Will. 4, c. 58. (Interpleader.) 

Farr t. Ward, 244. 
Beale v. (hferton, 172. 
l^oii V. Oufitrip, 324. 

2 Will. 4, c. 39. (Uniformity of IVooess.) 

Lewit ▼. Xer, 4. 

3 & 4 Will. 4, c. 27, s. 23. (Real Property 
Limitation.) 

Nepean v. Knight, 291. 

3 & 4 Will. 4, c 42, 8. 26 & 27. (Wttaess.) 
Yeumani v. Leigh, 87. 

3 & 4 Will. 4, c. 53, 8. 44. (Smuggling.) 
Attorney-General r. Call, 300. 

5 & 6 Win. 4, c 76, 8. 54. (Bribeiy.) 
Harding T. Stores, 6. 

5 & 6 Will. 4, c. 20. (Game.) 
Grifith ▼. florries, 8. 

5 & 6 Will. 4, c. 50. (Highways.) 

Charington v. Meatheringham, 30. 

5 &6WilL 4,0.83,8.1. (PMent) 

Morgan v. Seaward, 55. 
Perry T. Skinner, 122. 

6 Win. 4, e. 76, 8. 92. (Municipal Corporations.) 

Wood V. Read, 256. 

6 & 7 WiU. 4, c. 137. (Westminster Court of 
Requests.) 

Wame t. Bererford, 266. 

STOPPAGE IN TRANSITU. 

Goods were oonsiffned to A., under a con- 
tract for delivery in uie port of London, at bo 
much per ton. On the arrival of the vessel on 
hoard which the eoods were, at the wharf, whve 
the captain usually traded, the captain caUed at 
A.'s countingohouse, and in the ahsence oi A. 
from home, requeued Bi, his derk, to give 
directions for the disposal of the goods. Shortlv 
after, the clerk wrote to the captain, A. heing 
stin ahsent, suggesting that the goods had hotter 
he landed at tM wharf on A.'8 account They 
were aooordinftly landed, and the wharfinger 
entered them in his book widiout the name of 
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any conngnee, but with the words " freight and 
chaise* " let opposite to them. While the eoait 
were lying at the wharf, A. became tnaoIvenC, 
and the consignor itopped the goods: — UrU, 
that the traniituB was not determined: — Held, 
also, that the consignor having received A.'i 
acceptance for part of the goods, was not bound 
to tender back such acceptance on the insolvency 
of the conaiguee before tie stopped the goods in 



lawuee beto 
Edward* V. 



SURRENDER. 

A 1«aa« had been granted to A. for twenty- 
one yean by B. ; but before the expiration of 
A.'i term, B. granted another lease of the aame 
prcmiiM to C. There wa« no proof of a sur- 
render in writing by A. of his term, but his 
lease was found in B. 






I a cancelled 
IS the custom 



n re-grant 
— llild, that it was properly left to 
the juiT, under these circumstances, lo con- 
sider whether there was not sufficient evidence 
of a surrender of A.'s lease, by act aud operation 
of law, within the 20 Car. 3, c. 3, 8. 3. Walker 
and auotier *• Rkhuniion, 25 1 . 



TAXATION OF COSTS. 



1. A notice of taxation of cottais unnecessary 
where an appearance has been entered for the 
defendant by the plaintiff. Pope v. Mann, 242. 



the party waive it by attendance or otherwise. 
WUtim V. Parker, 46. 

3. Where an action for a demand beyond 
so/, was referred to arbitration, and the arbi- 
trator awarded a sum under 20l. la the plain- 
tiff:— tirU, that the plaintirs costs oueht to 
have been taxed according to the reduced scale 
•etoutin the directions lo tanng ofBcera, where 
the demand is under 20l. Htld, also, that the 
parlies may give the arbitrator the power of a 
judfe, aa regards a certificate, by an agreement 
to toat effect in the submission. iVaileny. Smith, 
336. 

4. A judgment on demurrer is not within Ihe 
rule of Eicheautr, M. T. 1 W. 4, s. 10, which 
requires the delivery of a copy of the bill of 
CMti before taxation. 

An omisaion lo comply with tlie above rule is 
no ground for setting aude the judgment and 
execution, but only for reviening the taxation. 
Taylor V. Mwn^, 349. 



If A . wrongfully place his goods on the pr^ 
mises of B. the latter may justify the entry of 
A.'s close next adjoining, to place the goods 
there fur his use. Ray v, iSAeuor^, 68. 



TROVER. 

1. C. a merchant at Waierford, who had been 
in the habit nf consigning cargoes of grain to 
B., a corufaclor at Bnitoi, wrote to latter stating 
that he was alMUt to ship him a cargo of <a^ 
and that he had drawn on him for 5501., md 
desiring him to effect an insniance on the csigo. 

B. accepted the bilL Befbre Uie veaael niM, 

C. stopped payment, and he then sent the hilt tf 
lading, indorsed in blank to H., not informing 
him of hia engagement with B. On the airivJ 
of Ihe vessel, H. sent the bill of lading to B, 
desiring him to act for him. B. paid the fredgbl, 
and took possession of the cargo, which was 
al^rwarda seized by the defendants, creditor! of 
C , under a foreign attachment. Held, that B. 
had not such a property in the ^oods ss M 
enable him to maintain trover agauut the de- 
fendants. Bruce V. Wait, 339. 

2. Trover by the e 

Pleas, first, not guilty ; second, that plaintiff wM 
not lawfully possessed at assignee; third, thai 
belbre the insolvent petitioned for his discharp, 
defendant had sold him lire horses and five bB 
of hamesg, (being those in the declaration) fat 
150/., under an agreement that he might at mj 
time, until the price was fully paid, take tad 
retain the same as a security; that at the tims 
of the supposed conversion, 23/. Id. was Ds- 
paid ; and that afler plaintiff was poaseased, &i^ 
the defendant took the hoives and harness aa s 
pledge under the agreement, which was the uid 
supiKised conversion. The plaintiff new assigned 
ru this plea, that the action was brought for the 
conversion of " other and different" horses aid 
harness to those In the plea. To this defendant 
pleaded not guilty: — Held.liiat the plaintiff wu 
entitled, under this new assignment, to shew 
that three of five horses seized by the defendant 
were not within the agreement stated in the 

The insolvent horsed a coach one stage f»r 
the defendant, and the latter bad delivered to 
him five horses for the use of the Muh. Three 



rftfae berm (Ued, and Um baolfent bcnabt 
three oOmt In Otm itaad. On the dm^ the m- 
■dventwentto priMn,tM Mnt ui tnder directing 
the delivery of tlia fire to the defendant, who 
accoidingly took powe w ion of them, and refiued 
to deliver toem te the plaintilF at auifnce of the 
insolvent. The five were worth lOor, and any 
two were wotrh 30f. The tMJgnee brought 
trover to recover the three hanei which had 
been purchated by the inaolvent ; the defendant 
pleaded an agreement under which he waa en- 
titled In take and retain the five boraei told by 
idm to the inaolvent, at any time, until the pricr 
waa fldly paid, and alleged that 33J. lOi. was 
•tin due;— HeU; that Uere wu no evidence 
that the inidvent had tranrferred tha prtipci^ 
in the three honei which he himielf had bought, 
to Che defendant 

Held, alao, that if he had to traniferred them, 
there wai nJfSeitai priiiii /mU evidence of vo- 
luntarineat in the tnmfer within the 7 Geo. 4, 
«.57,a.33. BollOMr.S/KTmam,UX. 



1. Where the date of tha writ of mnHDOiia 
waa incorrectly lUted in tha writ of trial, tb« 
Court act aaide the verdict and anfaaequent pn>- 
While V. Perrtn, 39. 



S. An affidavit to hold to hail deacribcd the 
cauae of action ai a bill accepted bv the defen- 
dant, delivered by bim to F., and indoraed by F. 
to the plaintiE The declaration stated the bill 
to have been accepted by tha defendant, de- 
livered bv him to F., indoned by F. to E., and 
by £. indoned to the pluntiff: — UeU no vari- 
ance. £4Ke V. inoM, 303. 



VAUXHALL BRIDGE ACT. 

The Vauxbftit Bridge Act, 49 Geo, 3, e. U2, 
doea not exempt occupien of prrmiiee in the 
Vauxhall Road, but within the limits of the 
Tothill Field*' Act, 6 Geo. 4, c. 134, from con- 
trihu^Dg to the pavine-rate aaseased under the 
latter act. Toung v. Crave, 338. 



VPJJUE. 

Where on an application to change the venue 
from Lincolnihire to Yorkshire, it was retained 
at Lincolnshire on the plaintifTi undertaking to 

E've material evidence tliere-^HrW, that on 
I failing so to do, the objection ought to have 
been taken at the trial; aa (in caae it had been 
then taken) the plaintiff might have answered 
the objection by giving evidence at Lincolnshire. 
Hmov. PUkarJ, 1 35. 



A., thefatheroftbeplaintiC pmihaaad a gtm 
at the shop of the defendant, and stated, at tho 
lim^ that be ^uchated it for the nae of himaalf 
andhissons. The defendant warranted and lapm- 
•ented that the gun was made bv N^ and waa a 

ri, safe, and secure gun. The plaintiff tiaed 
gun, which exploded, and ihattarsd hi* arm. 
In caae for this injury, the declaration averred 
the warranty by the defendant, and dented that 
the gun waa made by N., or that it waa a good, 
safe, and secure gun ; of all which the di&ndaut 
had notice, &c. tt waa also avamd that he, 
theplaintifr. lued the gun, knowing and confiding 
in the warranty by the defendant. The defen- 
dant pleaded not ^lilty, and also denied that he 
had made the representation, &c.. or that the gun 
wo* unsafe, &c. The jury having found a vsr- 
dict for the plaintiff on all the iasnei, kcU, tn 
motion to enter a nonsuit for want of privi^ be- 
tween plaintiff and defendant, that tha aetioa waa 
maintainable. Ijmgri^t. Leti, 134. 



S.b^gse 



d in fee of certain ftaclidd pn>- 



leaaehold property, devised the freehold to hia 
wife C. S., in fee, and tbe leasehold to her du- 
ring the live* of J. and D. S., and if they should 
survive her, to her beira. C. S., by ber will, de- 
vised all her prt^r^ to T. T. and E. D., in 
trust to pay an annuity to M. D. She also gave 
a legacy to W. J., and certain yearly amna to htr 
grandniece* during their apprenticeship. Sha 
appointed her trustees execntort, and directed 
that, after payment of her debts, tha reaidue of 
her property should be equally divided between 
her said two grandniece*. C. &. (£ed in 1703, 
when the two grandnieces commenced receiving 
the rents and profits, subject to the annuity. In 
1814, E. J. married, and died in 1B15. Upon 
her death the defendant entered into posMtaion, 
and received the rents of her moie^. The an- 
nuity to M. D. ceased in 1804, and the legacy to 
W. J. waa paid in 1813:— H«M, that under 
the will of C. S., the legal estate in the free- 
hold property vested in the tnatees, and that the 
Court could not presume a reconveyance : — HeU, 
also, that as the lessor of the plaintiff bad not 
shewn that the lease to J. S. was not a lease for 
lives to him and hia beirs, he had not made out 
a title to the leasehold estate*. Dae A. Rttit. 
WUliamand Ifi/e, 198. 



WITKESa. 

8m Attokket, 3. 

In aa mUri for n^igent itiiiog, the drfen- 
dMil^ Mtvant it a eompeteot wimcM (or Mm, 
■ndar 3 ft 4 V. 4, e. 43, m. 38, 37. FeoBmi t. 



WRIT OF SUMMONS. 

1. Itknotneceoai; toindorte tbeamoontof 
tlM d^ and Mali on a writ nwd oot to rccorer 
PWwWm imder the Haiiicip«] CotptRvdon Act 



3. Wtea « «anr of « writ af wnninniM eon 
uniced " WHUam Hi» Fonitfa," inrtrmd of " Vu 
toria," the Coort aet it aMde for irrcculatit] 
Vnry v. ZJbMiifwH, 353. 



WRIT OF TRIAL. 

Saey*«iAacB. 
W]ieM an actkn of tort waa tried, b^ CI 



the pkintiff mi one imm, and for the defntdw 
on another; kcU, that no judgment godU k 
nven, u the trial wat altogether a nuDih 
Smiiir.Br<mm,WI. 
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